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III.  OF   THE    CARRIAGE    OF    GOODS    THEREIN  ; 

lY.  OF   THE    WAGES   OF   MERCHANT   SEAMEN. 

BY  CHARLES  ABBOTT, 
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DISTRICT  OF  MASSACHUSETTS,  ss. 

DUHti  Clerk's  Office, 

BE  IT  RSMIMBBBSD,  Th&t  OD  ih«  twentieth  day  of  Deeember,  A.  D.  189B|  in  the  fifty-third 
yeu  of  the  Isdependenee  of  the  United  Butei  of  America,  BUlimrd,  Or«f,  iWctt«,  tmA  WUkmm^  •£ 
the  eaid  distriet,  hath  depoaited  in  thia  pflke  the  title  of  a  book,  the  lif  ht  wbaieof  they  claim  aa 
proprietor*,  in  the  words  following,  to  wit: 

"  A  Treatiae  of  the  Law  relative  to  Mtrehant  Shipe  and  Seamen :  in  Four  Parts ;  i.  Of  the 
Owners  of  Merchant  Shipe  ;  ii.  Of  the  persons  employed  in  the  navigation  thereof;  in.  Of  the 
Carriage  of  goods  tbeiein ;  it.  Of  th^  Wages  of  Merchant  Seamen.— By  Charles  Abbott,  now  Ixird 
Tenterden,  Chief  Justice  of  England.  Fourth  American  from  the  Fifth  London  Edition.  Gdited 
with  permission  of  the  Author,  By  John  Henry  Abbott,  of  the  Inner  Temple,  Barrister  at  I«w. 
With  annotations  conuining  the  Principal  American  Authorities-^By  Joseph  Story,  one  of  the 
Justices  of  the  Supreme  Court  of  the  United  States.  And  an  Appendix  containing  the  ABwrican 
Acts  respecting  the  Registry  fnd  Navigation  of  Shipe,  Salvage,  the  Regulation  of  SeanMn,  ^c  ^c.** 

In  conformity  to  the  Act  of  the  CongrMs  of  the  United  States,  entitled  *  An  Act  for  the  encour- 
agement of  Learning,  by  securing  the  copies  of  Maps,  Charts,  and  Books,  to  the  authors  and  pro- 
prietors of  such  copies,  daring  the  times  therein  mentioned :  "*  and  also  to  an  Act,  entitled  *  An  Act, 
supplementary  to  an  Act,  entitled,  an  Act  for  the  encouragement  of  Learning,  by  secaring  the  eo* 
pies  of  Maps,  Charts  and  Books  to  the  authors  and  proprietors  of  such  copies  during  the  times 
therein  mentioned ;  and  eztening  tha  benefits  thereof  to  the  arte  of  designing,  engraring  and  etohing 

historical  and  other  prints.' 

JNO.  W.  DAVIS, 

Clerk  of  the  District  of  Massachusetts. 


DDTTQU.  «|,  ™i;nrqRTH...>.-..PRINTERS, 


ADVERTISEMENT 


Tp  Tips  FOURTH  AMERICAN  EDITION. 


A  *16V  Aioericau  Edition  of  the  excellent  Trea- 
tise ji^fj/prd  Chief  Justice  Abbott,  i^ow  Lord  Ten- 
terden,  bei^g  proposed,  I  was  requested  to  revise 
the  Aotes  prepared  by  me  for  the  second  Ameri- 
can Editipp,  published  in  1810.  I  was  induced 
to  undertake  the  task  principally  from  a  desire 
to  render  those  notes  more  complete  and  more 
accejptable  to  the  profession.  The  labour  has 
indeed  exceeded  my  expectations,  owing  to  the 
great  .accumulation  of  materials  in  the  interme- 
diate period  in  the  commercial  states  of  the  un- 
ion. The  consequence  has  been,  that  almost  eve- 
ry note  has  been  recomposed,  and  very  many 
important  additions  have  been  extracted  from 
our  maritime  jinrisprudence. 

The  sole  object  of  these  notes  is  to  present 
the  general  results  of  the  American  Authorities 
as  collected  in  authentic  books  of  reports.  It 
is  not  my  intention  to  express  any  opinion  res- 
pecting the  doctrines  asserted  by  those  Authori- 
ties, but  merely  to  bring  them  to  the  notice  of 
the  reader.  He  will  judge  for  himself  what  value 
is  to  be  attached  to  them.  In  a  few  instances, 
however,  where  the  decided  cases  seemed  to  call 
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for  the  expression  of  a  doubt  from  some  apparent 
differences  among  them,  I  have  ventured  to 
throw  out  some  suggestions  for  the  consideration 
of  the  profession.  I  have,  after  some  hesitation, 
referred  to  my  own  decisions  in  the  first  circuit, 
as  reported  in  Mr.  Gallison*s  and  Mr.  Mason's 

_  • 

reports.  These  decisions  constitute,  until  revers- 
ed, the  received  law  in  the  Circuit  Courts  of  that 
circuit ;  and  the  total  omission  of  them  might  in 
that  view  have  been  deemed  an  inexcusable  de- 
fect. They  must  stand  or  fall  by  their  own  in- 
trinsic merit ;  and  no  authority  can  be  claimed 
for  them  beyond  what  the  reasons,  on  which  they 
are  founded,  may  appear  to  justify. 

With  these  explanations  the  present  edition  is 
respectfully  submitted  to  the  indulgence  of  a 
liberal  profession,  which  my  past  experience  en- 
titles me  to  believe  will  not  be  disposed  to  visit 
any  involuntary  errors  with  undue  censure. 

JOSEPH  STORY. 

Salmj  J^ovmbeTj  1828. 


TO 


TBS  EISBT  HOirOftABXJB 


JOHN   EARL   OF   ELDON, 

I 

LOBS  HIGH  CBA5CELI.0B  OF  ORXAT   BBITAIN, 

&C.  &C.  &0. 

My  Lord, 

The  original  Author  having,  with  Your 
pennifision,  dedicated  the  following  Treatise  to 
Your  Lordship  ;  the  Editor  of  tjiis  edition  hopes 
he  shall  not  be  deemed  presumptuous  in  present- 
ing to  Your  Lordship  the  work  in  its  present  form ; 
and  begs  at  the  same  time  to  express  his  most 
sincere  acknowledgments  for  favours  received 
from  Your  kindness,  and  to  subscribe  himself, 
with  the  greatest  gratitude  and  respect. 

My  Lord, 

Your  Lordship's 
Most  obliged. 
And  most  obedient  Servant, 

JOHN  HENRY  ABBOTT. 

Rii80eU  Square,  * 

14Ui  November,  1826. 
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ADVERTISEMENT 


TO  THE  LAST  EJWLISH  EDITION: 


Th£  decisions  of  English  Courts,  reported  since  the 
publication  of  the  last  edition  of  this  Treatise,  on  the 
subjects  mentioned  in  it,  exceed  two  hundred.  Several 
important  Acts  of  the  Legislature  have  also  passed ;  a 
Consolidation  and  amendment  of  the  Statutes  relating 
to  the  Registry  of  Ships  and  to  pilotage,  additions  to 
the  statutes  on  Salvage  and  a  new  Navigation  Act. 
The  book  itself  has  been  for  some  time  out  of  print. 

m 

For  these  reasons  it  has  been  thought  that  a  New  Edi- 
tion containing  references  to  so  much  new  matter,  even 
if  imperfectly  made,  would  be  acceptable  to  the  Pro- 
fession,  and  the  present  Editor  hopes  they  will  be  con- 
sidered a  sufficient  excuse  for  this  publication. 

It  is  perhaps  scarcely  necessary  to  observe  that  this 
Edition  has  been  undertaken  with  the  permission  of  the 
original  Author  of  the  Treatise,  but  it  seems  proper  to 
mention  to  the  unprofessional  rea4er,  that  he  must  not 
be  induced  to  attribute  any  judicial  authority  to  the  re- 
marks that  are  occasionally  made  on  various  topics,  on 


VIU  '  ADVERTISEMENT   TO   THIS   EDITION. 

account  either  of  the  present  high  official  station  of  the 
Author,  or  of  the  Editor's  very  near  relationship  to  hint 
In  order  to  prevent  an  increase  in  the  size  of  the 
volume,  the  present  Edition  has  been  printed  more 
closely  than  any  of  the  preceding. 


PREFACE 


TO  THE  FIRST  EfTGLISH  EDITION: 


Considering  the  great  importance  of  every  branch  of 
law  relating  to  Maritime  Commerce,  it  is  a  matter  of 
surprise  that  no  treatise  on  the  subjects  discussed  in  the 
following  sheets  should  hg.ve  been  written  by  any  mem- 
ber of  the  profession  of  the  law  for  a  very  long  period 
of  years.  It  is  now  more  than  a  century  since  the  first 
publication  of  the  work  of  Molloy^  the  only  English 
Lawyer^  who  has  written  on  these  matters.  During 
that  period  the  law  of  the  country  has  grown  up  with 
its  commerce ;  many  interesting  points  have  been  ar- 
gued by  able  and  eloquent  Advocates,  and  decided  by 
learned  and  enlightened  Judges ;  and  some  very  impor- 
tant  regulations  have  been  introduced  by  the  Legisla- 
ture :  but  very  little  of  useful  addition  has  been  made 
to  the  collection  of  Molloyj  either  by  the  subsequent 
editors  of  his  treatise,  or  by  the  other  authors,  who 
have  written  on  the  same  topics.  Yet  the  absence  of  a 
general  and  established  code  of  Maritime  Law,  which 
almost  every  other  European  nation  possesses,  seems 
to  render  a  collection  of  the  principal  points  of  that 
law  peculiarly  necessary  both  for  English  merchants 
and  English  lawyers.  On  the  subject  of  Insurance, 
this  has  been  already  effected.  In  the  present  Treatise 
an  attempt  is  made  to  supply  the  defect  in  some  other 
branches.  And  in  order  to  render  the  work  as  gene- 
rally useful  as  the  nature  of  it  will  allow,  great  care  has 
been  taken  to  avoid  the  use  of  technical  phrases,  wher- 
ever the  form  and  manner  of  legal  proceedings  are  not 
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the  priacipal  points  of  consideration.  The  reader,  who 
is  of  the  profession  of  the  law,  may,  I  fear,  sometimes 
be  disgusted  at  this ;  and  at  other  times  censure  the 
awkward  expressions  substituted  for  the  language,  to 
which  his  ear  is  familiar.  The  only  excuse,  that  can 
be  offered  for  the  latter  fault,  is  the  difficulty  of  ex- 
pressing ideas,  to  which  the  mind  is  habituated,  in  any 
other  words,  than  those  to  which  we  are  accustomed  : 
a  difficulty,  of  which  the  conversation  of  all  persons, 
who  are  engaged  in  any  art  or  science,  furnishes  daily 
experience. 

The  treatise  now  offered  to  the  Public  is  compiled 
not  only  from  the  text  writers  of  our  own  Nation^  and 
the  reporters  of  the  decisions  of  our  own  Courts,  bnt 
also  from  the  books  of  the  Civil  Law,  and  from  such 
of  the  maritime  laws  of  foreign  nations,  and  the  works 
of  foreign  writers,  as  I  have  beea  able  to  obtain  a 
knowledge  of.  A  few  decisions  of  the  House  of  Lords 
are  quoted  from  the  printed  statements  delivered  by  the 
contending  parties  and  the  Journals  of  the  House. 
Some  judgments  pronounced  by  English  Judges  are 
also  introduced,  which  have  not  hitherto  been  made 
public ;  for  the  most  valuable  part  of  these  I  am  indebtt- 
ed  to  Mr.  Justice  Lawrence^  and  particularly  for  the 
cases  of  Parish  and  Crawford,  Appleby  and  Pollock,  and 
Day  and  Searle ;  the  case  of  Mackrell  against  Siniond  and 
Hankey  was  communicated  to  me  by  the  late  Mr.  /w5- 
tice  Buller,  who,  when  at  the  bar,  argued  it  on  behalf  of 
the  defendants  ;  the  rest  are  cited  from  notes  taken  by 
myself  or  my  professional  friends.  Indeed  I  am  indebt- 
ed to  my  friends  not  only  for  assistance  of  this  kind,  but 
also  for  the  loan  of  scarce  books,  the  correction  of  some 
errors,  and  the  suggestion  of  many  valuable  hints  for 
the  improvement  of  the  work.  Of  the  assistance  thus 
afforded  me  I  shall  ever  entertain  the  most  grateful  re- 
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membrance,  and  roy  reader  will  experience  the  advan- 
tage in  many  parts  of  this  book. 

The  Ordinances  most  frequently  quoted   are   those 
of  Oleron   and   Wisbuy,   the   two   Ordinances  of  the 
Hanse-TownSf  and   the   Ordonnance  de  la  Marine  du 
Mois  d'Aoust   1681.     The  Ordinances  of  Oleron  and 
Wisbuy  afld  the  first  Hanseatic  Ordinance  are  in  the 
hands  of  every  lawyer:    and  whenever  the  Hanseatic 
Ordinance  is  mentioned  generally,  the  reader  will  un- 
derstand this  to  be   spoken  of.     The  Hanseatic  Ordi- 
nance of  the  year  1614  was  published  with  a  Latin 
translation  and  commentary  by  Kuricke  in  a  small  quar- 
to at  Hamburgh  in  the  year  1677.     This  book  is  very 
scarce  in  this  country :  the  Ordinance  itself  is  arranged 
and  divided,  ^nd  contains  some  additional  regulations  ; 
which  however  are  little  more  than  a  detail  of  the  prin- 
ciplesi  comprised  in  the  first  Ordinance.     Reference  is 
also  occasionally  made  to  such  other  foreign  Ordinan- 
ces aa  are  to  be  found  in  the  second  volume  of  Magens^s 
Essay  on  Insurances.     I  have  often  lamented  my  ina- 
bility to  consult  the  earliest  maritime  code  of  modern 
Europe,  the  Consolato  del  Mare.      There  is  an  old 
French  translation  of  this  body  of  laws,  but  I  could 
never  meet  with  it,   and  I   am  ignorant  of  the  Spanish 
and  Italian  languages.     Whenever  therefore  I  have  re- 
ferred to  this  code,  the  reference  is  taken  from  the  work 
of  some  other  author:  and  it  is  made  for  the  purpose 
of  giving  an  opportunity  of  consulting  the   original  to 
those,  whose  superior  attainments  enable  them  to  do  so. 
The  Ordinance  of  Louis  the  Fourteenth  is  quoted  from 
the  edition  published  with  a  most  learned  and  valuable 
commentary  by  Valin  in  two  volumes  quarto  at  Rochello 
in  the  year  1766,  and  is  cited  by  the  name  of  the  French 
Ordinance.     An  English  Translation  of  the  whole  of  this 
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Ordinance  is  contained  in  a  book  called,  ^^  A  General 
"  Treatise  of  the  Dominion  of  the  Sea,  and  a  complete 
<^  Body  of  Sea  Laws,"  published  in  Quarto  in  theearlypart 
of  the  last  century.     The  translation  is  divided  ioto  eee- 
tions,  and  not  like  the  French  of  Valin  into  books  and 
titles ;  but  the  subjects  and  articles  of  the  sections  in  the 
English  are  the  same  as  those  of  the  titles  in  the  French ; 
and  as  the  latter  are  always  cited  in  the  notes  to  this 
treatise,  recourse  may  be  Imd  to  the  English  translation 
with  very  little  difficulty.    If  the  reader  should  be  of- 
fended at  the  frequent  references  to  this  Ordinance,  I 
must  request  him  to  recollect  that  those  references  are 
made  to  the  maritime  code  of  a  great  commercial  na- 
tion, which  has  attributed  much  oC  its  national  prosperi- 
ty to  that  code  :  a  code  composed  in  the  reign  of  a  po- 
litic Prince ;  under  the  auspices  of  a  wise  and  enlight- 
ened Minister ;  by  laborious  and  learned  persons,  who 
selected  the  most  valuable  principles  of  ell  the  maritime 
laws  then  existii^  ;  and  which  in  matter,  method,  and 
style,  is  one  of  the  most  finished  act^  of  legislation,  that 
ever  was  promulgated-* 

The  writings  of  some  foreign  authors  are  also  oeca- 
sionally  cited  ;  particularly  the  Notabilia  of  Roccus^  and 
the  treatises  of  Pothier  and  Emerigon.  The  Notabilia 
of  Roccus  are  an  abstract  of  the  most  useful  points  con- 
tained in  the  works  of  earlier  authors,  and  in  the  Digest 
and  Code  of  Justinian.  Where  this  author  is  cited  gen- 
erally the  reference  is  to  .  the  Notabilia  de  Navibus  et 
Naulo..  The  treatises  of  Pothier  are  remarkable  for  the 
accuracy  of  the  principles  contained  in  them,  the  per- 
spicuity of  their  arrangement,  and  the  elegance  of  their 

•  The  esteem,  in  which  this  Ordinance  has  been  held  in  France,  is 
abundantly  shewn  by  the  little  alteration  that  is  made  in  the  Code  de* 
Commerce,  of  the  year  1807. 
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Style,  ^^le  treatise  of  Emerigon  is  peculiarly  valuable 
for  its  extent  of  learned  research,  and  the  numerous  and 
apt  citations  of  the  texts  of  the  Civil  Law  and  of  the 
Marine  Ordinances,  the  opinions  of  former  writers,  and 
the  adjudications  of  the  Courts  of  Justice  of  his  own 
country,  which  arc  to  be  found  in  every  part  of  it. 

It  should  be  observed,  however,  not  only  of  all  these 
treatises,  but  also  of  the  Civil  Law,  and  the  Ordinances, 
without  excepting  even  the  Ordinance  of  Oleron  (which 
being  considered  as  the  edict  of  an  English  Prince,  has 
been  received  with  peculiar  attention  in  the  Court  of 
Admiralty),  that  they  have  not  the  binding  force  or  au- 
thority of  law  in  this  country ;  and  that  they  are  here 
quoted^  soraetimeij  to  illustrate  principles  generally  ad- 
mitted and  received  ;  sometimes  to  shew  the  opinion  of 
learned  persons,  and  the  rule  adopted  in  maritime  na- 
tions upon  points  not  hitherto  settled  by  the  authority 
of  our  own  law ;  and  at  other  times  to  furnish  informa- 
tion, thatmay  be  useful  in  our  commercial  intercourse 
with  foreign  state*.  * 

In  the  composition  of  this  treatise  my  object  has  been 
rather  to  arrange  and  illustrate  principles,  than  to  col- 
lect the  decisions  of  Courts  or  the  Acts  of  the  Legis- 
lature. The  cases  therefore  are,  with  a  few  exceptions, 
stated  in  a  concise  itianner ;  and  the  clauses  of  Acts  of 
Pdrliaittent  are  abridged,  whenever  an  abridgment  seem- 
ed likely  to  be  as  sJitistactory  to  the  reader  as  a  tran- 
script. Of  the  institutions  of  written  law  the  precise 
wofds'  are  often  necessary  to  a  right  understanding  of 
the  intention  of  the  lawgiver.  I  should  have  saved  my- 
self much  both  of  time  and  labor,  if  i  had  copied  more 
Md  abridged  less. 

There  are  few  reported   decisions  of  our  Courts  of 
Justice,  from  which  some  useful  principle  may  not  be 
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extracted ;  and  I  have  therefore  searched  the  books  of 
reports  with  much  assiduity.  Nevertheless  I  am  ap- 
prehensive that  some  valuable  cases  may  have  escaped 
my  attention ;  and  I  shall  feel  myself  greatly  indebted 
to  any  onet  who  will  point  out  to  me  such  omissions  of 
this  kindi  as  may  fall  under  his  notice,  or  acquaint  me 
with  any  other  defects  or  errors  that  he  may  observe. 

Relying  on  the  kindness  of  those  who  may  peruse  the 
book  with  a  friendly  disposition  to  its  author,  and  the 
candor  of  those  who  may  look  into  it  for  the  sake  of  in- 
formation alone,  I  now  offer  it  to  the  Public,  and  to  the 
Profession  of  which  I  am  a  member,  with  a  sincere  de- 
sire that  it  may  be  found  useful  to  both* 

C.  ABBOTT- 

Inner  Temple, 

Jan.  35th,  1802. 


CONTENTS. 


PART  THE  FIRST : 

OF  THE   OWNERS   OF  MERCHANT  SHIPS. 


CHAP.  I.  Page 

Of  the  €honers  of  Ships,  in  general  -•....! 

CHAP.  ti. 
Of  Property  in  British  Ships 23 

CHAP.  in. 
Of  Part  Owners      -        -        -        ^    , 68 


PART  THE  SECOND : 

OF  THE   PERSONS   EMPLOYED   iN  THE   NATIGATION  OF  MERCHANT  SHIPS. 


CHAP.   I. 

Of  the  QiMitificatians  of  the  Master  and- Mariners   -        -        -        85 

CHAP.  41, 

Of  the  authority  of  the  Master,  with  regard  to  the  Employment  of 
the  SaUp  -        -        -  .     -        -        -        -        -        -    90 

CHAP.   III. 

Of  the  Authority  of  the  Master,  with  regard  to  repairs  and  other 
Necessaries  furnished  to  the  Ship         -        -        -        .        -      100 


«  • 


Xn  CONTENTS. 

CHAP.   IV. 

Of  ike  Btlumumr  ofiht  Master  and  Mariners  ...  132 

CHAF.   T. 

OfPUois 148 


PART  THE  THIRD : 

OF  THE   CABRIAOE   OF   GOODS  IN  MEBCHANT  8HIP8. 


CHAP.   I. 

Of  the  Contract  of  A  freightmenthy  Charter-party  -        -  1^ 

CHAP.   II. 

Of  the  Contract  for  Conveyance  of  Merchandize  in  a  General  • 
Ship 212 

CHAP.    III. 

Of  the  general  Duties  of  the  Master  and  Owners        ...  218 

CHAP.   IV. 

Of  the  Causes  which  excuse  the  Master  and  Owners  -        -      251 

CHAP.   V. 

m 

Of  tike  Limitation  of  the  Responsibility  of  the  Owners  and  Master    26t( 

CHAP.   VI. 

Of  the  general  Duties  of  the  Merchant  ....        ^70 

CHAP.   VII. 

Of  the  Payment  of  Freight       -        -        .        .  -        -  273 

■     CHAP.  vin. 

Of  Genera!  or  Gross  Average 342 

CHAP.   IX. 

Of  Stoppage  in  Transitu -  364 

CHAP.   X. 

Of  Salvage         -        -        -        -        -  .     -        -        -        -        397 

CHAP.   XI. 

Of  the  Dissolution  of  Contracts  for  the  Carriage  of  Goods  in  Mer^ 
chant  iSAips 426 


C01ITSHT9. 


XTU 


PART  THE  FOURTH : 

or  TBB   WAGES   OF   MERCHANT   SEAMEN. 


CHAP.   I. 


Of  the  Hiring  of  Seamen 


CHAP.  n. 

Of  the  JSarmng  and  Payment  of  Wages 

CHAP.  ni. 

Of  the  Loss  and  Forfeiture  of  Wages  . 


CHAP.   IT. 

Of  Proceedings  to  obtain  the  Payment  of  Wages 


432 


442 


457 


-  474 


xriii  CANV^ITtf. 


APPENDIX. 


No. '  Page 

I.  JF^rm  of  a  BatUmoy  Bond 489 

II.  Form  of  a  Bottomry  Jf  ill 490 

III.  Form  of  a  Respondentia  Bond  in  the  East  India  Trade  -  492 

IV.  Form  of  an  Hypothecation  of  Ship  and  Cargo        -        -  493 

V.  Shipping  Articles  of  Seamen  in  England        -        -        •  495 
YI.  ^ptdation  in  f  Ae  Admir€diy,for  the  return  of  a  Skip      •  493 

VII.  Form  of  a  Charter  Party  in  the  United  States         -        -  498 

VIII.  Shipping  Articles  of  Seamen  in  the  United  States    -        -  499 


IX.  Farm  ofaBtUofSak  of  a  Registered  Ship  in  the  United 

StaUs 503 

■ 

X.  Form  of  a  BiU  of  Sale  of  an  Enrolled  Ship  in  the  United- 

States      503 

XI.  Acts  regulating  Ships  engaged  in  foreign  and  domestic  trade 

and  the  fisheries  in  the  United  States  '        ...    604 

XU.   Acts  regulating  Seamen  in  the  Misrchants'  serviu  andfshe- 

ries  in  the  United  States 542 

Xin.  Acts  rejecting  Consuls  and  for  the  relief  and  protection  of 

.   Seamen  in  the  United  States 658 

XIV.  Act  regulating  Salvage  in  cases,  of  reeegfture  in  the  United 

States .    572 


»x 


INDEX 


OF 


CASES   CITED. 


A.  Paipe 

iuERNKTBT  0.  Laiidale  457 

Acteon  (Mason)  425 

Adams  (Noble  v.)  378 

Addis  o.  Baker  13 

Addison  o.  Overand  81 

(Opyr.)  480 

Aeretree  (Lambert  t;.)  73 

Agnew  (Ingram  vJ)  237 

Aid  ( Teasdd)  403 

Alers  V.  Tobin  245 

Alexander,  (Tate)  126 

AUeson  v.  Marsh  476 

Allnutt  (Siffken  v.)  190 

(Butler  V.)  190 

America  (Sherboriu)  289 

Amies  o.  Stevens  259 

Anderson  (Camden  v.)  35 

'Hammond  r.)  379 

Harman  r.)  ib. 

Pirie ».)  66 
9.  Pitcher,  209, 229, 235 


Andrew  9.  Moorboase 
Andrews  o.  Glover 
Angerona  {M€arks) 
Anne  (Xore/) 
An  net  v.  Oarstairs 
Anslej  (Blacket  1^.) 
Anthony  (Sehac  v.) 
Appleby  9.  Dods 
— —  r.  Pollock 
Aqnila  ( The  Skip) 
Armstrong  v.  Smith 
Artaza  v.  Smallpiece 
Astcock  (Bird  v.) 
Atkins  (Mestaer  v.) 


276 

11,241 

181 

289 

17 

73 

164 

450 

385 

notis,  397 

447 

286 

344 

52 


Atkinson  v,  Cotesworth 
>-  V.  Maling 
(Ritchie  ».)    193, 

Attorney  General  v.  Case 

Atty  V,  Parish 

Atwood  (Buck  r.) 

Aadley  v,  Daff 

Augusu  (ITBhikri)        125, 

Ayles  (Stanley  ».) 


273 
13 

262, 
278 
160 
164 
484 
229 
126 
82 


76 
355 
164 
319 
173 


B. 

Backhouse  (French  v.) 

— V,  Ripley 

Backe  (Wilkes  v.) 
Backer  (Mulloy  v.) 
Bailey  (Gladstone  v.) 
Baillie  v.  Moudigliani,    300,  314, 

331 

Bainbridge  (Milles  v.)  293 

13 

76 

375 

387 

374, 396 

110 

472 

123 

161 

477 

166 

254,255 

398,  ndtis. 

84 

182,428 


Baker  (Addis  v.). 
Baldney  v.  Ritchie 
Baldwin  (Dixon  9.) 
Ball  (Caldwell  9.) 

{mis  V.) 

Ballam  (Justin  9.) 
Baltic  Merchant  {Smitk) 
Barbara  (Ch^unn) 
Barber  9.  Tilson 

<, -9.  Wharton 

Barclay  v.  Hardy 

(Pickering  9.) 

Barii^  9.  Day 

(Teed  9.) 

Barker  9.  Hodgson 


ISTDKX  or  CA8KI   CITCO. 


P«g« 


Btrnardiftofi  v.  Chapmui 
Barrow  o.  Coles 
Barton  tr.  WoUiford 
Basten  v.  Butter 
Bataon,  Ex  parte 
Bavrden  ( HernamaD  v.) 
Baxter  (Blanchard  v.) 
(Lister  v.) 


V,  Reader 


72 
391 
255 
293 

13 
458 

7> 
123,  127 


399,  notis. 
476 
374 


Bayley  v.  Grant 
Beal  (Hunter  r.) 
Beale  v.  Thompson,     274,^, 
444,  450,461,467 
Beale,  plaintiff  in  Error  v. 

Thompson,   defendant  in 

Error 
Beatsoo  v.  Shank 
Beaver  ( Grierson) 
Bell  V,  Humphries 

—  V.  Fuller 

—  r.  Kyroer 

—  (Moorsom  v,) 
BelJe,  (Betts) 
Benn  (Brown  v,) 
Benoet  (Buggin  v.) 
■  (Garnam  v.) 

p.  Moita 


Bens  r.  Parre 
Benson  (Dickman  r.) 

(Johnson  v.) 

V.  Schneider 


463 
169 
443 
76 
199 
287 
181 
492 
477 
479 
1()2 
159 
476,  8,  480 
433 
215 
209 
127 
305,  459 
220 
110 


Benzen  v,  JefTeries 
Bergstrom  ».  Mills 
Bernard  (Coggs  ».) 
Bernardiston  (Watkinson  v.) 
Berrj  (Knight  v.)  72 

Bessey  ».  Evans  .  183 

Betsey,  (Kruger).  17 

Bever  v.  Tomlinson  256 

Bewicke  (D^Egumot?.)   229,235 
Bidden  v.  Leeder  50 

Birch  (Paal  r.)        172,301,361 
Bird  V.  Astcock  344 

Birkley  ».  Presgrave,      345,  349, 

Birley  r,  Gladstone  172 

Bishop  V,  Mackintosh  168 

r.  Ware  246 

Black  (Glover  v.)  122 


Blacltbume  (Chinnery  «.)         17 

(Diplock  V.)  134 

'  V.  Gregson  366 

Blacket  v.  Analey  73 

Blakey  v.  Dickson  274 

Blanchard  v.  Baxter  75 

(Kemler  ».)  149 

Blanck  v.  Solly  292 

Bland,  ex  parte,         76,  102,  109 
Blenden  Hall  (  Barr)  399 

Blight  V.  Page  428 

Bloxham  v.  Hubbard  61 

Bohtlingk  r.  Iglis  367,  374 

Boland  (Thornton  tr.)  154 

Bon  ham  (Reed  o.)  7 

Bornman  r.  Tooke  192 

Boson  V.  Sanford,  71,  91,  95 

Bousfield  (Hallet  v.)  •  362 

Bovil  (Oddy  r.)  17 

~  252 

395 
165 
479 
159 
294 
293 
132 
173 
125 
18 
431 
46d 
380 
127 


Bowcher  v.  Noidstrom 

Bowers  (Fearon  r.) 

Bowles  (Spltdt  r.) 

Bowman  r.  Manzleman 

Bowsiield  (Ritchie  v,) 

Boyce  r.  Cole 

Boyiield  v.  Brown 

Biaddick  (Fletcher  v.) 

Bragg  (Hutton  ».) 

Bragington  (Samsun  v.) 

Brander  (Young  v.) 

Brandon  v.  Curling 

Brant  (Miller  v,) 

Breeds  (Wallace  r.) 

Bridgraao's  case 

Bright  r.  Cowper  319,  332 

Brisbane  v.  Da^res  300 

Broderick  (Johnson  r.)  463 

Brooke  (Webb  r.)         347,  notis. 

Brouncker  v.  Scott,        170,  notis. 

Brown  v.  Benn  477 

V  Milner  385 

(Boyfield  v.)  293 

(Cuming  v.)  390 

• (Hodgson  r.)  51 

— —  (Justice  V,)  72 

(Thompson  r.)  189 

Buck  V.  Altwood  484 

V.  Rawlinson  448 

(Sutton  r.)  63,  399 


INDEX   OP    CASES    CITED. 


XXl 


Bu^gin  V.  Bennett 
Buller  p.  Fisher,      255, 

(Mashiter  v  ) 

Bulmer,  (Brown) 
Burghall  v.  Howard 
Biirgon  V.  Sharpo 
Burleigh  (Leigh  v.) 
Burmester  v.  Hodgson 
Burnis  (Rea  v.) 
Busher  (Magalhaera  v.) 

■"  (Rocher  v.) 
(Saunderson  v.) 

Busk  V.  Fearori 
Butler  r.  AInutt 

(Cullen  V.) 

V.  Woolcot 

Butter  (Hasten  v.) 
Baxon  v.  Snee 
Byrne  «.  Pattinson 

C. 


Caldwell  v.  Ball 
Camden  v.  Anderson 
Campbell  v,  Innes 

(Richardson  ».) 

V,  Stein 

— — —  ».  Thompson 

(Wright  V.) 


Page 


•     479 

256,  354 
275 
464 
368 
99 
109 
182 
167 

214,  232 
107 

213,  217 
232 

121,  122 
190 
257 
373 
293 

102,  113 
335 


Page 


387 

35 

29 

61 

77 

245 

386 

177 

244, 269 

51 

a55 

69 

425 

114 

63,  101 

154 


Campion  (SavilTe  v.) 
Cannan  v,  Mae  burn, 
Cappadoce  v.  Cod  nor 
Cappes  (Tucker  v.) 
Card  ».  Hope 
Catlotta  (Pasquel) 
Carmichael  (Wiikins  v.) 
Carne  (Stokes  v,) 
Carrington  (Peake  v.) 
Carruthers  t?.  Sydebotham        160 
Carstairs  (Annettt?.)  17 

Carter  (Hibbert  v.)  387 

Cary  r.  White  104 

Case  (Attorney  Geners^l  v.)     160 
Casiilla,  (Stetoart)  443 

Cater  (Redhead  v.)  527 

Calley  r.  Wintringham  250 

Cazelet  (Newnran  v.)  363 

Cazenove  (Hall  v.)  •  191 


Chandler  (Dimmock  v.) 
Chandler  v.  Grieves 
V.  Meade 


74 
442 

458 

Chapman  (Bamadiston  v.)         72 

(Readr.)  475,6 

Charlotte  Caroline,  (Ader)     424 
Charnock  (Jackson  v.) 

(Moss  V.) 

Child  (Cooker  v.) 

(Edwards  r. 

(Opy  V.) 

(Sands  v  ) 

Chinnery  v.  Blackburne 
Chippenden  (Doo  v,) 
Christie,  Ez  parte 
•  (Hussey  v.) 

— —  V.  Lewis 

(Watson  V.) 

Christopher  (Sit/boom) 
Christy  v.  Row,       243,  2S3,  302 
Clagget  (De  Garay  v.) 
Clark  (Robertson  v.) 

(Trinity -House  v.) 


351 

51 

166 

448 

480 

81 

17 

76 

82 

112 

175 

136,  137 

17 


229 

8 
174 
429 
183 

278,  279 
Clay  iT.SufJgraye  or  Snellgrave  475 


Clarke  (lladiey  v.) 
'    (Harman  t\) 
(Thomas  v.) 


Cleeve  (Victorin  v.) 
Clement  v.  Gunhouse, 

(Hoare  ?'.) 

Clements  ^^  Mayborn 
Clinkard  (Goffr.) 
Cloberie  (Constable  v.) 
Cochrati  v.  Retberofh 

■"       i».  Irlam 
Cock  V.  Taylor 
Codnor  (Ca])padoce  v.) 
Coe  (Rich  v.) 
Coggs  V.  Bernard 
Cohen  v.  Hinckley 
Cole  (Boyce  v.) 
(Kerrison  v.) 


232 

434,  485 

109 

444 

244 

191 

180 

392 

286 

51 

100,  109 

220 

234 

294 

50 

391 

392 


Coles  (Barrow  v.) 

(Martini  V.) 

Collector   or  Comptroller  of 

the  Customs  (Rex  v.)  32 

Collins  (Thompson  v,)  473 

CJonnor  v,  Smythe  188 

Constable  v.  Cloberie  191 


xxu 


IBTDEX  or  CA8CS  CITBD. 


Pige 

CoDsUnt  Marj  (^k^)  16 

ConsUotia,  (HenrieKtan)       373 
Cook  «.  Jenniogs  315 

Cooker  «.  Child  166 

Cooper  V.  South  63 

Copenhagen  (Mmmg)  289,  314, 

347 
Coplej  (Gilbj  v.) 
Corban  v,  Downe 
Corset  V.  Haaely 
Costerton  (Levy  v,) 
Cotes  worth  (Atkinson  v.)  273 
CottDtess  of  Harcourt  (Bunn)  435 
Courtney  (English)  ATll 

Coutts  (Gillespie  o.)  13 

Covington  v.  Roberts  349 

Cowie  (Wainhoase  V.)   233,237, 

notis. 
Cowley  (Litt  v.) 
Cowper  (Bright  o.) 
Coxr.  May 


166 
222 
127 
168,  noHs. 


(Waring  o.) 
Coxe  V.  Harden 
Cradock's  c€ue 
Craven  v.  Ryder 
Crawford  (Parish  v.) 
Crawshay  «.  Eades 
Cuff  (Pratt  ».^ 
Cullen  V.  Butler 
Cuming  v.  Brown 
Curling  (Brandon  v.) 

'   '    V,  Long 
Curtis  ».  Perry 

(Taylor  v.) 

Cutter  v.  Powell 

D. 


378 

319,332 

361 

216 

378,392 

109 

214,  223,  378 

19 

378 

459 

257 

390 

431 

274,332 

35 

«     354 

446 


Da  Costa  ».  Newnham  347 

Dacres  (Brisbane  ».)  300 

Dale  V.  Hall  244 

(Westerdell  v,)  17,  51,  109 

Darby  r.  Newton  v           237 

(Read  c.)  4,  11,  241 

Davidson  ».  Gwynne,  191,  193, 


Davison  v.  Mekibben 
Davis  (Farmer  v.) 
(Shields  v.) 


244,  293 
157 

100,  109. 
293 


Pass 

481 

364 
281, 


Day  (Baring  v.) 
Day  o.  Serle 
lyAqaila  v.  Lambert 
De  Bemales  (Shepard  «.) 


jyEgnino  v.  Bewieke      820, 235 

De  Garay  ».  Clagget  229 

Degrave  v.  Hedges  78 

(Speering  v.)  162 

De  la  Torre  (MarshaU  v.)  210 

Der  Mohr  (Helmer)  419 

De  8iiva  (Smith  v.)  78 

De  Salvale  v  KendaU  OT6 

Dewell  V.  Moxon  99 

Dick  V,  Lomsden  393 

Dickenson  (Dockwray  v.)  81 

Dickson  (Blakey  v.)  274 

(Wilson  v)        244,  269 

Dickman  v.  Benson  433 

Dimmock  v.  Chandler  74 

Diplock  9.  Blackburn  134 

Ditchell  (Rinquist  v.)  98 

Dixon  r.  Baldwen  375 

Dobrie  r.  E.  I.  Company  208 

Dockwray  v.  Dickenson  81 

Doddington  v.  Hallet  78 

Dods  (Appleby  ».)  450 

.  Donaldson  r.  Forster  209 

Doo  r.  Chippenden  76 

Dorothy  Foster  (SotodenS  400 
Dowick  (Van  Omeron».)  241,242 

Downe  (Corban  tJ.)  222 

Duff(Audleyr.)  229 

(Long  V.)  29 

Dunnage  r.  Jolliffe  250 
Dutrey  (Marsham  v.)      349,  362 


E. 


Eades  (Crawshay  r.)  378 

Eaken  v.  Thorn  457 

Kisterby  6l  Macfarlane  (Rex 

r.)  139 

East  India   Company    (Do- 
brie V.)  208 

(Edwin  r.)  271 

(Ekins  V.)  3 

(Faith  V.)        171 ,  178 

(Freeman  r.)       7,244 


INDXX  OF   CASKS   CirXD. 


XXltl 


Page 

East  India  Company  {Gor- 
don p.)  13 

(Hothamt;.)  201,370, 

292 
•m  (Hume ».)  205 

■  (Lady  James  v,)      279 

(Lcwin  t».)  271 

(Moffat ».) 

(Tod  V.) 

Eden  (Paul  o.) 
Edwards  v.  Child 
Edirin  v.  £.  I.  Company 


206,274 
204,110^5 

4^,444 
448 
271 


Ekins  o.  £.  I.  Company  3 

Eleanor  (HaU)  .  34 

Eieanora  Charlotta  (Osterman) 

403 
Eleonora  Catharina  {Kreagh)  425 
Eliza  (Ireland}  435,  443 

Eiliotta  401 

Eltis  V.  Hunt  375 

V.  Turner  252 

Elsworth  V.  Woolmore  404 

Emanuel  (Soderstnm)  289 

Erans  (Bessey  v.)  183 

r.  Williams  103 

Ewer  (Lilly  v.)  229 

•  ( Walpole  V.)  363 

Exeter^  ike  ship  (Robinet  v.) 

443,  472 


F. 


Fairbairn  r.  Hay  12,  53 

Faith  ».  E.  L  Comp.        171,  178 
Fanoy  (Laofton)  425 

Fanny  dt  Elmira  (Hicks)  4,  241 
Farmer  r.  Davis  100,  109 

Farran  ( Horncastle  v.)  178 

Favorite  (De  Jersey)      475,  484 
Fearon  r.  Boweis  395 

;;; •  (Bosk  r.)  121,  122 

Felton  (Ward  v.)  286 

Fenton  ».  Pearson  369 

Field  (Northey  v.)  377 

Fiese  ».  Wray  369,  373 

Fisher  (Buller  o.)    265,  266,  354 
Pitch  V,  Sutton  84 

Flad  Oven  (Martinson)'  16, 

Fleeming  (Mortimer  v.)  50 


Fletcher  v.  Braddick 
'  r.  Inglis 

Flight  (Soldergreen  v.) 
Flower  r.  Young 
Fodderingham  (Wilson  r.) 
Footmer  (Richwood  v.) 
Forresters  (Rodgers  v.) 
Forster  (Donaldson  v.) 

(Wilson  V.) 

Fortuna  (Quest) 

(Tadsen) 

Forward  v,  Pittard 
Fothergill  v.  Walton 
Fowler  v.  M'Taggart 
Foyle  (Thomas  ».) 
Francis  and  Eliza 
Franklin  v.  Hosier 
Frazer  v.  Hopkins 

V.  Marsh 

Freeman  v.  East  India  Company 

7,  244 
French  (Robertson  o.) 
■  V,  Backhouse 


Page 

132 
258 
247 

64 
238 

91 
182 
209 

15 

400 

290 

251,259 

193,  notis. 

375 

61 
402 
109 

63 

22 


Friends  (BeU) 
— —  (Creighton) 
Frontine  v.  Frost  * 
Frost  ^Frontine  v.) 
•         (Whitebouse  v,) 
Fry  (Hunter  v.) 
Fuge  (Smith  v,) 
Full  V.  Hutchins 
Furnell  (Zagury  v.) 
Furtado  v,  Rodgers 

G. 


61 

76 

458,459 

330,  I 

466,7 

466,7 

380 

.168,  277 

63 

479 

380 

431 


Gage  (Mitchell)  421 

Gale  V.  Laurie  269 

Galini  (Longman  v.)     259,  notis. 
Gamba  v,  Le  Mesorier  431 

Garnam  v.  Bennett  102  , 

Garside  v,  Trent  d&  Mersey  Navig. 

Comp.  259 

Geddes  (Havelock  0.)    190,  193, 

280,  307 
George  Home  ^y(n/fi^^  435 

Gernon  (MuUer  v.)  291 

Gibbon  v.  Young  189 

■  V,  Mendez  341 


xxir 


INDEX  OF  CASES  CITED. 


123, 
127, 


n> 


Gibbons  (Menetone  v.) 

Gienar  v,  Meyer 
Gil  by  V.  Copley 
Gillespie  r.  Coutts 
Gilpin  (Horn  v.) 
Gist  (Manning  v.) 
Gladstone  v.  Bailey 

(Birley  v.) 

».  King 

Glory  (  The  ship) 
Glover  (Andrews  v.) 

V.  Black 

(Laing  v,) 

Goff  V.  Clinkard 
Gooch  (Palmer  v.) 
Goodson  (Haly  v.) 
Good  hart  v.  Lowe 
Gordon  v.  £.  I.  Company 

(Storer  v.)   166,  193, 

■■  V,  Morley 
Gosling  r.  Higgins 
Goss  (Smith  v.) 

V,  Withers 

Governor  Raffles 
Govett  V,  Radnidge 
Graham  v.  Hall 
Grant  (Bayley  ».) 

(Helley  v,) 

Gratitudine  {Mazzolu)     117, 

130,  240,  245, 
Graves  v.  Sawcer 
Greaves  (Johnson  v.)     122, 


(Moorsom  v.) 


Gregory  (Mills  i;.) 
Grcgson  (Blackburn  v.) 
Grey  (Lutwidge  w.)  292, 

Gribble  (Houghton  v,) 
Grieves  (Chandler  v.) 
Groning  (Osgood  ».)        327, 
Gunhouse  (Clement  w.)    434, 
G Wynne  (Davidson  t?.)    J 91, 

244, 

XI* 

Hadley  v.  Clarke 
Ilagedorn  r.  Whitmore    ' 


Page 

m 

126 
483 
450 
166 

13 

72 
229 
173 
172 
136 

12 
241 
1-22 
238 
224 
107 

75 
364 

13 
340 
228 
252 
375 

15 
402 

83 
263 
476 
263 
128, 
347 

71 
190, 
242 
280 
476 
366 
310 

35 
442 
329 
485 
193, 
293 


Pag* 

369,  38d 

126 

191 

244 

263 

103 

78 

262 

199 

75 

115 

379 

380 

378,  392 

166 

379 

183, 276 

183,  216 

440 

164 

80 

170 

17 

398 

224,379 

190,  193, 

280,  307 

V.  Rockwpod         •     16 

(Thompson  v.)      134, 

441 


Haille  v.  Smith 
Halket,  ex  parte 
Hall  V.  Cazenove 

(Dale  V.) 

(Graham  v.) 

(Stewart  v. ) 

Hallet  (Doddiogton  r.) 
Uallett  V.  Bousiield 
Halliday  (Puller  v.) 
Haly  V.  Goodson 
Hamilton  (Wood  v.) 
Hammond  v.  Anderson 
Hanson  v.  Meyer 
Harden  (Coxe  v.) 
Hardy  (Barclay  v.) 
Harman  v,  Anderson 
—  V,  Clarke 

V.  Mant 

Harris  v.  Watson 
Harrison  v.  Jackson 
— —  ex  parte 
Harrison  v.  Wright 
Hart  (Twentyman  v.) 
Hartfort  v.  Jones 
Hatfield  (Ruck  v.) 
Havelock  v,  Geddes 


Hawes  v.  Watson 
Hay   (Monk house  v.) 

(Syeds  v.) 

V,  Fairbairn 


429 

2^ 


223,381 

12,53 

249 

12,53 

8^241 

51 
51,52 

52 
74,75 

73 


Hay  man  v.  Moulton 
Hayton  v.  Jackson 
Fleath  v.  Hubbard 
Heather  (Wilson  ».) 
Hebden  (Ouston  v.) 
Hedges  (Degrave  e.) 
Heitman  (HulFe  v.)  454 

Helena  (Heslop)  15 

Helley  v.  Grant  263 

Henrick  &  M&rh  (Baar)         17 
Henry  {Hannay)  400 

Hernaman  v.  Bawden  458 

Herstelder  {ship)  17 

Heyward'(Slubey  v.)  378 

Hibbert  v.  Carter  387 


INDBX   or   CASES    CITB». 


XXf 


Hibbert  v,  Pigoa 

— (Rolleston  v.) 

Hicks  (Osbey  v.) 

V.  Palington 

Higgin  (Shadforth  v.) 
Higgios- (Gosling  v,) 
Hiil,  ex  parte 

V.  Idle 

HinckJey  o.  Cohen 

».  Walton 

fiinde  v.  Whitehouse 
Hoare  r.  Clement 
Hodgson  (Barker  v.) 

V.  Brown 

(Barraester  v.) 

■■  (KirkJey  o. 

V.  Loy 

Hoffnung  (Rask) 
Hollings worth  (Law  v,) 
Hoist  V.  Pownal 
Holt  (Roberts  v.) 
Hooper  v.  Lusby 
!Hope  (Card  v.) 
Hopkins  (Frazer  v.) 
Hopper  (Moores  ».) 
Horatio  (Nelson) 
Horn  9.  Gilpin 
Horn  cast  le  v.  Far  ran 
Horneger  v.  Lushington 
Horsley  r.  Rush 
Hosier  (Franklin  v.) 
Hoskins  v.  Slayton 
Hotham  v,  £.  I.  Company 


Page 

227 
66 
180 
347 
194 
252 
109 
183 
234 
236 
380 
109 
182,428 
51 
182 
12 
373 
290 
148  , 
376  I 
'      285 
76 
69 
63 
165 
421 
72 
178 
224 
164 
109 
100 
201, 


Hunter  v.  Prinsep 


Houghton  V.  Gribble 
Howard  (Burghall  v.) 
Howe  r.  IVappier 
Hubbard  (Bloxhanfi  v.) 

(Heath  v  ) 

V.  Johnstone 

(Toutcog  V.) 

Hughes  (Stoveld  o.) 
HuUe  9.  Heitman 
Humble  (Mac  Irer  v,) 
Home  c.  E.  I.  Comp. 
Humphries  (Bell  v.) 
Hunt  (Ellis  V.) 

V,  Ward 

Hunter  v,  Beal 
■  V.  Fry 


270,  292 
35 
368 
482 
51 
51,52 
51 
428,  431 
380 
454 
66 
205 
76 
375 
374 
374 
168,  277 


-(Wrights.) 
».  M*Gown 


Huntress  (Stinson) 
Hurry  v.  Mangles 
Husely  (Corset  v.) 
Hussey  v.  Christie 
Hutchins  (Full  v.) 
Hulton  V,  Bragg 
Hyde  v.  Trent  and 

Nav.  Comp. 
V.  Willis 

I&;  J. 

Jackson  v.  Chamock 

{Harrison  v.) 
Hay  ton  v.) 
V.  Vernon 


Page 

4,  n.  165, 

241,323 

76 

269 

424 

380 

127 

112 

479 

173 

Mersey 

249,  259 

211 


351 

164 

51 

17 

117,  131 


Jacob  (Baer) 

James  (Lady)  v.  E.  I.  Com- 
pany 279 
James  v,  Jones  20 

(Parker  ».)  239 

Jamieson  v.  Laurie  115,  187 

Jane  &  Matilda  (Chandler)    443 


Janverin  (Montague  v.) 
JefTeries  (Benzen  v.) 
Jeffrey  v.  Legendra 
Jenniugs  (Cook  t;.) 
Jesson  V.  Solly 
Jewell  (Vertuet?.) 
Idle  (Royal  Exchange  Assur* 
ance  Company  v.) 

(Hill») 

Ingleton  (Wiggins  v.) 
Inglis  (Bohtlingk  t?.) 
■"  (Fletcher  v.), 
(Thompson  v.) 


300 
127 
2-29 
315 
183 
389 


-  V.  Usher  wood 


7 
183 
444 
367,  374 
258 
278 
367 
237 


Ingram  »,  Agnew 
John  &  Thomas  (Baxter)       403 
John  (Jackson)  116 

Johnson  r.  Benson  215 

r.  Broderick  463 

V,  Greaves  122,  190,  242 

V,  Machielsme  454 

V.  Shippen         21,  121, 

122,  126,  127 


ZXTl 


IN0BX   OF   CASES   OITBB. 


-,-.  .  Page 

Johnstone  (Hubbard  v.)  51 

JoIIiffe  (Dunnage  v.)  250 

Jolly  9i  Young  280 

Jones  (Hartfort  v.)  398 

(James  v.)  20 

Jonge  Basliaan  (Sieyting)  401 

Joseph  V.  Knox  241 

Irlam  (Cocran  v.)  392 

Isabella  (BrantH^. ,  440 
Isabella  Jacobina  (Sovergren) 

314,  431 

Justice  V.  Brown  72 

Justin  V.  Ballam  110 


K. 

Kellner  v,  he  Mesurier 
Kemfer  v.  Blanchard 
Kendall  (De  Silvale  v.) 
Kerrison  v.  Cole 
Kidd  (Captain)  ctise  of 
Kidgly  (Salter  v.) 
Kierlighett  (Spoeretoig) 
King  (Gladstone  v.} 

V.  Ferry 

V.  Player 

(Ragg  ».) 

(Weal  V.) 

Kirkley  v.  Hodgson 
Kneeland  (Rt;^h  v,) 
Knight  V.  Berry 
Knox  (Joseph  v,) 
Kymer  (Bell  v,) 

(Moorsom  v.) 

(Shipley  v.) 

(Wilson  V.) 


431 
149 
276 

50 
137 
166 

16 

136 

73,  not  is 

475 

475,6 

83 

12 
223 

72 

241 

287 

ibid, 

392 

248,  287 


L' Active  {Lorrail) 
Lacy  (Rodgers  vS 
Lady  Ann  (Wardell) 
Laing  v.  Glover 
Lambe  (The  King  c.) 
Lambert  v.  Aeretree 

(D'Aquila  v.) 

Lambton  {ship) 
Landale  (Abernethy  v.) 
LandoD  (Mackie  o.) 


418,  421 
440 
476 
238 
150 
73 
364 
421 
457 
156 


Lannoy  r.  Werry  185 

La  Riviere  (Stokes  ».)  374 

Laurie  (Gale  v.)  269 

(Jamieson  ».)        115,  187 

Law  V.  Hollingsworth  148 

La  Ysabel  (Boyo)  124 

Lay  ton  (Powell  v.)  83 

Lechmere  (Speldt  v.)  52 

Leckie  (Maebiirn  v.)  6 

Leeds  v.  Wright  375 

Leeder  (Biddeil  v,)  50 

Leer  v.  Yates  181,  183,  216 

Legendra  (Jeffrey  v.)  229 

Leigh  V.  Burleigh  109 

Le  Mesurier  (Gamba  v.)  431 

; (Kellner  v.)        431 

Leslie  v.  Wilson  16k> 

Lethulier's  case  228 

Levy  V.  Costerton  168,  notis. 

Lewin  v.  E.  L  Comp.  271 

Lewis  (Christie  v.)  175 

Lick  barrow  v.  Mason  369,  387 
Liddard  v.  Lopes  183,  243,  325 
Lilly  V.  Ewer  229 

Lister  v.  Baxter  123,  127 

Lit|  V.  Cowley  378 

Loner^an  (Soaroes  V.)  195 

Lonr'on  Insurance  Comp.  v, 

Williams  357 

Long  (Curling  v.)  274,  332 

— —  V.  Duff  29 

Longman  v.  Galini  notis,  259 
Lopes  (Liddard  v.)  183,243,  325 
Lord  Nelson  (ship)  421 

Lowe  (Goodhart  v.)  364 

Lov  (Hodgson  v.)  -  373 

Luke  V.  Lyde  240,  303,  313 

Lumsden  (Dick  v,)  393 

Lusby  (Hooper  v.)  76 

Luacombe  (Sjoerds  v,)  428 

Lushington  (Horneger  v.)  224 
Lutwidge  v.  Grey  292,  310 

Lyall  (Robinson  v.)  108 

Lyde  (Luke  v,)  240,  303,  313 
Lynch  (Randal  v.)  180,  182 

Lyon  ».  Mells  221 

(Usher  r.)  157 

Lyp  (Withers  v.)  379 

Lyrus  (Scarborough  ».)  127 


INDXX   OF    CAS28    CITKD. 


XXTII 


Pag« 


M. 


M'Donnell  (Robioson  v.)  13 

M'GowQ  (Hunter  v.)  269 

Machielstne  (Johnson  v.)         454 
Mac  Iver  r.  Humble  65 

Mackenzie  v.  Rowe  21 

Mackie  t?.  Landon  iS6 

Mackintosh  (Bishop  v.)  16S 

MackreJl  v,  Simond  333 

M*Taggart  (Fooler  v.)  375 

Madonna  d'idra  IPapaghira) 

.     457, 478 
Maebarn  v.  Leckie  6 

Magelhoens  v.  Bnsher     214,  232 
Maiilaud  (Manfield  v)  277 

Maling  (Atkinson  v.)  13 

Manfield  v.  Maitland  277 

Mangles  (Hurry  ».)  380 

Manning  v.  Gist  229 

Mant  (Harman  v,)  183 

Manzieman  (Bowman  v.)        479 
Maria  (Kihtrom)  399 

Maria  Theresa  ( Phillips)        478 
Mariners  {case  of)  480 

Marryalt  (Snell  o.)  213 

Marsh  (Alleson  t;.)  476 

(Frazer  r.)  22 

Marshall  v.  De  la  Torre  210 

V.  Wilson  123 

Marsham  t?.  Dutrey         349,  362 
Martini  r.  Coles  392 

Martins  (Tapley  r.)  282 

Mary  Ann  (Ferrier)  403 

Mashiter  v.  Buller  275 

Mason  (Lickbarrow  r.)   369,  387 

V.  Skurray  293 

Matthews,  Ex-^pmrte  13 

Max  V.  Roberta  83,  239,  ». 

May  born  (Clements  »,)  444 

May  (Cox  o.)  301 

Meaburn  (Cannan  ».)      244,  269 
Meade  (Chandler  v.)  458 

Meadows  (Ratchford  v.)  52 

Meek  (later.)  176 

Mekibben  (Dafison  v,  )  157 

Mells  (Lyon  n.)  221 

Meodez  (Gibbon  v.)  341 

Meuetone  v.  Gibbons,     123,  126, 

127,  483 


289 

52 

454 

243 

468 

52 

293 

374,  396 

305,  4  )9 

476 

51 

4a5 

380 
435 
380 
267 
109 
206,  274 
159 
12,53 
370 
366 
300 
165 
276 
181 
280 
287 
277,  279 
73 
228 
216 
244 

Morrison  w.  Parsons  165 

Morse  v.  Slue  91,  223,  255 

Mortimer  v.  Fleeraing  50 

Moss  V,  Charnock  51 

V.  Mills  ibid. 

Moudigliani  (Baillie  v.)  300,  314, 

331 
Mojulton  (Hayman  v.) 
Mourillyan  (Wardelli?.) 
Mouse's  case 
Moxon  (Dewell  v  ) 
(Palmer  v,) 


Mercnrius  (Meinckt) 
Mestaer  v,  Atkins 
Meyer  (Gienar  v.) 
Millar  (Wilson  r.) 
Miller  v.  Brant 

(Underwood  r.) 

Mills  V.  Bainbridge 

V.  Ball 

(Bergstrom  v.) 

V,  Gregory 

(Moss  V.) 

Milner  (Brown  v) 

(Hanson  v.) 

Minerva  (Bell) 
Minett  (Bugg  v.) 
Mitchell  ^Sutton  v.) 

(Raith  »,) 

Moffatt  V.  £.  I.  Comp. 
Moita  (Bennett  r.) 
Monk  house  v.  Hay 
Montgomery  (Walley  v.) 
Moore  (Pollexfen  v.) 
Montagu  v.  Janverin 
Moores  o.  Hopper 
Moor  house  (Andrew  v.) 
Moorsom  v.  Bell 
V.  Greaves 

V,  Kymer 

r.  Page 

More  r.  Rowbotham 
Morley  (Gordon  v.) 
Morris  (Sargent  v.) 

V.  Robinson 


Muller  V.  Gernon 
Mulloy  V.  Backer 
Murray  (Stringer  ».) 
Myer  r.   Vander  Deyl, 


8,241 

249 

344 

99 

51 

291 

319,  349 

37 

247, 

355 


XXVIII 


INPSX  OF  CASKS  C1T£». 


Mycr  (Reussc  v.) 
Myrick  (Stilk  v,) 

N. 

Nancy  {Jop) 
Nappier  (Howe  v.) 
Neale  (The  King  v.) 
Neave  r.  Pratt 
Nelson  {Main) 
Neptune  {Clark) 
Newman  v,  Cazalet 

V.  Walters 

Newnham  (Da  Costa 
Newsom  r.  Thornton 
Newton  (Darby  v.) 
Nissen  (Solomons  v.) 
Nix  t7.  Olive 
Noble  (Price  ».) 

V,  Adams 

Noid Strom  (Bowcher 
Northey  r.  Field 

O. 

Oddy  V.  Bovil 
Ogle  (Ouston  v  ) 

r.  Wrangham 

Olive  (Nix  v.) 
Openheim  v.  Russel 
Opy  0.  Addison 

V.  Child 

Osgood  V.  Groning 
Oshey  v.  Hicks 
Osman  (Wells  v,) 
Oster  Risoer  {Jurgenson) 
Oswell  V,  Vigne 
Overend  (Addison  »,) 

■  (Sedg worth  ».) 
OustoQ  V.  Hebden 
».  Ogle 


Page 

63,276 
441 


2H9 
482 
150 
465 

102,  151 

452,  n.  485 

363 

402 

V.)         347 

369,  302 
237 

389,390 
394 
348 
378 
V.)  252 

377 


17 

81 

76 

394 

373 

480 

ibid. 

327,  329 

180 

450,  476 

289 

224 

81 

ibid. 

74,  75 

81 


P. 

Page  (Blight  V.) 
■        (Moorsom  v.) 
Paiington  (Hicks  v,) 
Palmer  v.  Moxoa 
■■-  V.  Qooch 
Parish  ( Atty  v,) 


428 

277,  279 

347 

51 

107 

104 


Page 

Parish  v.  Crawford  19 

Parker  v.  James  239 

Parkin  (White  v.)  189 

Parmenter  v,  Todhuntcr  129 

Parre  (Bens  v.)        47G,  478,  480 
Parsons  (Morrison  v,)  165 

».  Scott  347,  notis, 

Pattinson  (Byrne*  v.)  835 

Paul  V.  Birch  172,  301,  361 


r.  Eden 


Peake  v,  CarringUm 
Pearle  (Denton) 
Pearson  (Fenton  r.) 
Penrose  v.  Wilkes 
Pensamenio  Feliz   {Megal' 

haens) 
Perry  (Curtis  v.) 
(King  ».) 


442, 444 
154 


464 
369 
281 


Pettit  (Scott  V.) 
Phillips  V,  Hodie 
Pickering  v.  Barclay 
Pick  ford  (Rowe  ».) 
Pigou  (Hibbert  v.) 
Pinder  v.  Wilks 
Pirie  v.  Anderson 
Pitcher  (Anderson  v.) 

Pittard  (Forward  r.) 
Player  (King  v,) 
Plummer  (Smith  v.) 

r.  Wildman 

Pollcxfen  V.  Moore 
Pollock  (Appleby  »,) 
Powell  (Cutter  v.) 
V.  Lay  ton 


422 
35 

73,  nctis. 
374 
171 

254,255 

375 

227 

288 

66 

209,229, 
235 

251,  259 
475 
115 

348,  aso 

366 
385 
446 

83 


Power  ».  Whitmore  349,  350, 363 
Pownall  (Hqlst  v.)  376 

Pratt  V.  Cuff  459 

(Neave  v.)  465 

Prescott  (Snee  v.)  364 

Presgrave  (Birkley  v.)     345,  349, 

362 
Price  V.  Noble  348 

Prensep  (Hunter  i?.)  4  n.  165,  241, 

323 
Progress  (Barker)  357,  400,  422 
Prosperous  (ship)  |6 
Puller  (Bell  v.)  199 
17.  Halliday           19?,  noHs, 


INDEX   Cnr   CASES    CITED. 


XXIE 


Pdller  r.  Staniforth 
Pjm  (Sweet  v.) 

R. 

Race-Horse  (White) 

Radoidge  (Go?eU  o.) 
Ragg  V.  King 
Raikes  (Gardiner) 
Raitt  f7.  Mitchell 
Railton  (Yates  v.) 
Randal  v.  Lynch 
Ratchford  v.  Meadows 
Rathbone  (Solly  v,) 
RawUnson  (Buck  v.) 
Rea  V.  Burnis 
Read  v.  Bonham 

V.  Chapman 

».  Darby 


Page 

198,  278 
373 


273,  290, 

458 

63 

476,6 

401 

109 

174 

180,182 

52 

392 

448 

167 

7 

476,6 

4,  11,241 

399,  notis. 

229 

289 

627 

180 

63,  278 


Reader  (Baxter  v.) 
Readshaw  (Smith  v.) 
Rebecca  (Moore) 
Redhead  v.  Cater 
Retbergh  (Cochran  ».) 
Reusse  r.  Myers 
Rex  V.  Collector  and  Comp- 
troller of  Customs 

I?.  Easterby  and  Macfar- 

lane 
w.  Kidd 

r.  Lambe 

V.  Neale 


32 

139 
137 
150 

ih. 


Rhadamanthe  (Mayer)  123,  129 


Rich  V.  Coe 

V,  Kneeland 

Richardson  v.  Campbell 
Richie  (Baldney  v.) 

— (Todd  V.) 

Richwood  V,  Footmer 
Ridsdale  v.  Shedden 
Rinquest  v,  Ditchell 
Ripley  (Backhouse  v.) 

' V,  Scaife 

Ritchie  r.  Atkinson 


V,  Bowsfield 


Robert  Hall  (RandaU) 
Roberts  (Covington  v,) 


100,  109 
223 

61 

76 
138 

91 
2J^2 

98 
355 
280 
193,  262, 
278 
169 
425 
349 


Page 


Roberts  v.  Holt 
(Max  V,) 


285 

83,  239,  ». 
Robertson  v.  Clark  8 

V.  French  61 

(Underwood  v.)  2 

Robinet  v,  the  ship  Exeter     443, 

472 
Robinson  v,  Lyall  108 

V.  McDonnell  12 

—  (Morris  v.)  244 

V.  Thompson  SO 

•v.  Turpin  250 

Westland  v.)  279 

Rocher  v,  Busher  170 

Rockwood  (Havelock  v.)  16 

Rodgers  (Furtado  v.)  431 

V,  Forresters  182 

p.  Lacy  440 

Rodie  (Phillips  V,)  171 

Kolleston  ».  Smith  61 

Rose  (  Young)  289 

Ross  r.  Walker  161 

Row  (Christy  v.)    243,  283,  302 
Rowbotham  (More  ».)  73 

Rowe  (Mackenzie  ».)  21 

V.  Pickford  376 

(Trewhella  r.)  19 

Royal  Exchange  Assurance 
Corap.  V.  idle  7 

(Thompson  ».)  1 19 

Ruck  V.  Hatfield  224,  379 

Rugg  V.  Minett  380 

Rush  (Horseley  v.)  164 

Russel  (Openheim  v,)  373 

(Woods  V,)  44 

Ryder  (Craven  ».)   214, 223, 378 

S. 

Salmond  (Shubrick  v,)  197 

Salter  p.  Kidgly  166 

Samsun  v.  Bragington  125 

Sanibrd  (Boson  tJ.)        71,  91,  95 
Sands  v.  Child  81 

(Thermolin  ».)  16 

San  Francisco  (iJe  Paula)      424 
Saunderson  v.  Busher  213, 

227,  232 
Santa  Cruz  (ship)  423 


XXX 


INDEX  OF   CASCS   CITED: 


Sargent  r.  Morris 
Sa?ille  V.  Campion 
Sawcer  (Graves  »,) 
Scaife  (RipJey  v.) 
Scarborough  v.  Lyrus 
Schneider  (Benson  v.) 
Scott  r.  Brouncker 

(Parsons  ».) 

V,  Pettit 

(Smith  V.) 

(Warwick  v,) 

Scudamore  v.  Vandenstene 
Sedgworth  v,  Overend 
Sediilus  {Mills) 
Seekdamp  (Webster  v) 
Sehack  v.  Anthony 
Serle  (Day  ».) 
Shad  forth  v,  Higgin 
Shank,  Ex  parte 

(Beatson  v.) 


Pag« 

216 

177 

71 

280 
127 

209 

170,  notis. 

347,  notis, 

374 

258 

228 

166 

81 

421 

102 

164 

481 

194 

114 

169 

99 

232 

238 


Sharpe  (Burgon  v) 

Shedden  (Ridsdale  v.) 

Shee  (Williams  v.) 

Sbepard  r.  De  Bernales  281,  285 

Shepherd  (Smith  v.)       215,  252, 

259 
362 
293 
425 
403 
126 
289 
181 
289 


V.  Wright        346, 

Shields  v.  Davis 
Ship  Acteon,  [Mason) 
Aid,  {Teasdel) 
Alexander,  ( Tate) 
America,  (Sherborne) 


-  Angerona,  [Marks) 
-Anne,  [Lord) 

-  Aquila,  397,  notis. 

-  Augusta,  (D'Bluhn)      125, 

126 
Baltic  Merchant  (Smith)  472 


Barbara,  (Chegwiti) 
Bever,  (Grierson) 
Belle,  (Betts) 
Betsey,  (Krugcr) 
Blenden  Hall,  {Barr) 
Bulmer,  (Brown) 
Carlotta,  (PasqneV) 
Castilla,  (Stewart) 
Charlotte  Caroline, 

(Ad^r) 
Christopher,  (Sltfbroom)    17 


123 
443 
402 
17 
399 
464 
425 
443 

424 


403 
425 


Pag« 

Ship  Constant  Mary  16 

Constantia  ( Henricksen)  373 
Copenhagen,  (Mening)  289, 

314,  347 
Courtney,  (English)  477 
Countess  of  Haroourt, 

(Bunn)  435 

Del  Mohr,  (Helmer)       419 
Dorothy  Foster,  (Sow- 
den)  400 
Eleanor,  (Hall)  34 
Eleanora  Charlotta, 

( Osterman) 
Eleonora  Catherina, 

(Kreagh) 
Eliza,  (Ireland)      435,  443 
Elliotta  401 

Emanuel,  (Soderstrom)  289 
Exeter  (Robinet  w.)  443, 472 
Fanny,  (Lauion)  425 

Fanny   and    Ehnira, 

(Hicks)  4,241 

Favorite,  ( De  Jersey)     475, 

484 
Flad-Oyen,  (Martinson)  16 
Fortuna,  (  Tadsen)  290 

Fortuna,  (Quest)  400 

Frances  &.  Eliza  402 

Friends,  (Bell)  458,  459 
Friends,  (Creighton)      330, 

331 
Gage  (Mitchell)  421 

George  Home,  ( Young)  435 
Glory  12 

Governor  Raffles  402 

Gratitudine,  (Mazzola)  117, 
123,  130,  240,  245,  347 
Helena,  (Heslop)  15 

Henrick   and   Maria, 

(Baar) 
Uemy,(Hannay) 
Hersielder 
Hoffnung,  (Rask) 
Huratio,  (Nelson) 
Huntress,  (Stikson) 
Jncob,  (Btter)         117,  131 
John  (Jackson)    '  116 

John   and   Thomas, 

(Baxter)  403 


17 
400 

17 
290 
421 
424 


INDEX   OP    CASES   CVJTBiy^ 


XXXI 


Page 

Ship  JoQge  Basliaan,  (Steyt" 

ing)  401 

—  Isabella  Jacobiua,  (So- 

vergren)  314, 431 

Isabella,  (Brand)  440 

Jane   and   Matilda, 

(Chandler)  443 

Kierlighett,  (Spoeretcig)    16 
...  -         ..         ^^^ 

421 
476 
421 
124 
421 


L' Active,  (Lorrail) 


Lady-Ann,  (  Wardell ) 

Lambton 

La  Ysabel,  {Boyo) 

Lord  Nelson 

Madonna  D'Idra,  (Pa- 

paghira)  457, 478 

Maria,  (Kilstrom)  399 

Maria  Theresa,   (PAtZ- 

lips)  478 

Mary  Ann,  (Ferrier)  403 
Mercurius,  {Mdncke)  289 
Minerva,  {Bdl)  435 

Nancy,  {Joy)  289 

Nelson,  (Main)  102,  151 
Neptune,  (Clarke,)        452, 

notis,  485 
Oster  Risoer,  (Jurgen- 

son)  289 

Bensamento  Feliz,  Me- 

galhaens)  422 

Pearl,  (Denton)  464 

Progress,  (Barker,)       357, 

400,  422 
Prosperous  16 

Race  Horse,  (WW/^)  273, 

290,  458 
Raikes,  (Gardiner)  401 
Rhadanjanthe,  (il/aycr)  123, 

129 
Rebecca,  (Moore)  289 

Robert  Hall,  (RandaU)  425 
Rose,  (  Young)  289 

San   Francisco,   (Du 

Paula)  424 

Santa  Cruz  423 

Sedulous,  (M//.^)  421 

Sydney  Cove  (Fudge)  457 
Theresa   Bonita,   (De 

Jong)  286 


Page 

Ship  Trelawney,  (Lak)  400 
—  Vanguard,  (Prince)        441 

Victoria  423 

Vrow  Anna  Catharina    291 

Vrow  Margareiba,  (Ja- 
cobs) 401,  403 

Wright,  (Ford)  421 

Wilhelm   Frederick, 

(Noorman)  47B 

Wilhelmina  (Carlson)     29a 

William    Beckford, 

(Muirhead)  400 

Shippen  (Johnson  v,)         2,  121, 

122,  126,  127 
Shipley  u.Kymer  39^ 

Shirreff  (Warren  v.)  300 

Shubrick  v.  Saimond  197 

Siffken  v.  Allnutt  190 

SiflTken  v.  Wray  368,  3«i9 

Sjoerds  v.  Lu«combe-  428 

Siraond  (Mackrell  v.)  333 

Simonds  v.  White  36^ 

Skurray  (Mason  v.).  293 

Slayton  (Hoskins  v^  100 

Slubey  ».  Heyward  378 

Slue  (Morse  v,)  91 ,  223,,  255 
Smalipiece   (Artaza  v.)  286 

Smith  (Armstrong  v.)  447 

V,  De  Silva  78 

V.  Fuge  63 

V.  Gos3  375 

(Haille  V.)  369,  389 

.       V.  Plummer  115 

V,  Readshaw  229 

' (Rolleston  v,)  51 

V.  Scott  258 

V,  Shepherd        215,  252, 

259 

(Thompson  ».)  52 

V.  Wilson  339 

Smythe  (Connor  v,)  188 
Snee  (Buxton  v.)  102,  113 
-^—  V.  Prescot  3C4 
Snell  17.  Marryatt  213 
Soames  v.  Lonergan  195 
Soares  v.  Thornton  22 
Soldergreen  ».  Flight  241 
Solly  (Blanck  v,)  292 
(Jesson  r.)                       183 


xxxu 


tnmzx  or  cases  cited* 


Solly  V,  Rathbone 
Solomons  v.  Nissen 
South  (Cooper  v.) 
Speering  v.  Degrave 
Spied  t  V.  Lech  mere 
'           V.  Bowles 
Stanley  v.  Ayles 
Staniforth  (Puller  v.) 
Stein  (Campbell  v.) 
Stevens  (Amies  0.) 
Stewart  v.  Hall 
Stilk  V,  Myrick 
Stokes  V.  Carne 
V.  La  Riviere 


166, 


Storer  v,  Gordon 
Stoveld  r.  Hughes 
Strelly  r.  Winson 
Stringer  v.  Murray 
Struck  V,  Tenant 
Sudgrave  or  Snellgrave 

(Clayr.) 
Summers  (Wolf  ».) 
Sutton  V,  Buck 

(Fitch  V.) 

r.  Mitchell 

Sweet  V.  Pym 
Sydebotham   (Carruthers 
Sydney  Cove,  (Fudge) 
Syeds  v.  Hay 


Page 

393 

389,  39(» 

63 

102 

C2 

165 

82 

198,  278 

77 

259 

102 

441 

63,  101 

374 

193,  340 

380 

71 

37 

181 

475 
249 

63,399 

84 

267 

373 

V.)  160 
457 
249 


T. 

Tapley  v,  Martins 
Tate  V.  Meek 
Taylor  (Cock  v.) 

V.  Curtis 

Teed  o.  Baring 
Tennant  (Struck  v.) 
Theresa  Bonita  (De  Jong) 
Thermolin  v.  Sands 
Thomas  v.  Clarke 
V.  Foyle 


282 
176 
286 
354 

84 
181 
286 

U) 
278,  279 

61 

457 

274,  280, 


Thorn  (Eaken  ».) 
Thompson  (Beale  v.) 

444,450,461,467 

pit.  in  error  r.  Beale, 

deft,  in  error  463 

r.  Brown  189 

(Campbell  v.)  245 


Thompson  v.  Collins  473 

r.  Havelock     184,  441 

p.  Inglis  278 

V.  Royal  Exch.  Ass. 

Comp.  119 

1 (Robinson  v.)  80 

1 jj.  Smith  62 

Thomson  (Webb  v.)        229,  235 

(Wheelers.)  '         476 

r.  Whit  more  258 

Thornton  v,  Boland  154 

(Newsom  r.)    369,  392 

(Soares  r.)  ^ 

Tilson  ».  Warwick  Gas  Light 
Comp.  notis,  164 

161 

63 

245 

204,  notis. 

138 


(Barber  v,) 


Tinkler  v,  Walpole 
Tobin  (Alers  v.) 
Tod  V.  E.  I.  Comp. 
Todd  V.  Richie 
Tod  hunter  (Parmenter  v,)       129 
Tomlinson  (Bever  v.)  256 

Tooke  (Bornman  v.)  192 

Touteng  r.  Hubbard        428,  431 
Trelawney  (Lake)  400 

Tremenhere  v,  Tresilian  2 

Trent  &   Mersey   Navigat. 
Comp.  (Garside  v.)  259 

( Hyde  V,)        249,  259 

».  Wood  245,  251 

Tresilian  (Tremenhere  r.)  2 

Trewhella  v.  Rowe  19 

Trinity  House  v.  Clark  174 

Tucker  r.  Cappes  355 

Turner  (Ellis  ».)  252 

Turpin  (Robinson  v.)  250 

Twenty  man  v.  Hart  17 

U.  and  V. 

Vallejo  V.  Wheeler  22 

Vandenstene  (Scudamore  ».)   166 
Vandeput  (Wiseman  v.)  364 

Vander  Deyl  (Myer  v.)    247,  355 
Vanguard  (Pince)  441 

Van  Omeron  0.  Dowick  241,  242 
Veedon  D  Wilmot  232 

Vernon  (Jackson  v,)  17 

Vertue  v.  Jewell  389 


IKDEl    or    CASES    CITED. 


XXXlll 


Page 

433 

224 

$2 

2 

367 

157 

40  J, 

403 

291 


Victoria  (sk^) 
Victoriit  r.  Clee?e 
Vigne  (Oswell  v.) 
Underwood  ».  Mill«t 

— V,  Robertson 

Usher^ood  (Inglis  v,) 

Usher  r.  Lyon 

Vrow  Margaretha,  (Jacobs) 

Vrow  Anna  Calherina 

W. 

Wainhouse  v.Cowie  notis,  233,237 

151 

380 

370 

.  363 

63 
402 
236 
193 
286 
374 
249 
246 
300 

12 
216 

164 
228 
110 


Walker  (Ross  v,) 
Wallace  v.  Breeds 
VValley  v.  Montgomery 
Walpole  V,  Ewer 

■     ■■  (Tinkler  v.) 
Walters  (Newman  v.) 
Walton  (Hinckley  v.) 

(Fothergill  v.) 

Ward  I'.  Felton 
— -  (Hunt  r.) 
Warden  v.  Mourillyan 
Ware  (Bishop  v.) 
Warren  ».  Shirreff 
Warre  (tke  ship) 
Waring  v.  Cox 
Warwick   Gas  Light  Co. 

(Tilson  17.) 
Warwick  v.  Scott 
Watkinson  r.  Bernardiston 
Watson  V,  Christie 

—  (Harris  i;.) 

(FTawes  i?.) 


Pago 


Weal  r.  King 
Webb  V.  Brooke 
-  V,  Thomson 


136,  137 
440 
223,381 
83 
347,  notis. 
229,  235 
102 
450,476 
185 


Webster  v.  Seekamp 
Wells  17.  Osman 

Werry  (Lannoy  v.)  ^^„ 
Weaterdell  v.  Bale     {17,  51,  109 

Westknd  v,  Robinson  •        279 

Wharton  (Barber  v.)  477 

Wheeler  v.  Thomson  476 

Wheeler  (Vallego  v.)  22 

White  (Carey  ».)  104 

V.  Parkin  IQ9 

(Simonds  v.)  363 


White  V.  Wilson 
Whitehouse  v.  Frost 

(Hindc  V.) 


440 

280 

^ ,  ibid. 

Whitmore  (Hagedorn  v.)         258 


(Power  V.)      349,  860, 

363 

:-  (Thompson  v,)        258 

Wiggins  V.  Ingleton  444 

Wight  (Ford)  421 

Wildman  (Plummer  v.)  348,  350 
Wilhelmina  Carlson  290 

Wilhelra   Frederick,  {Noor- 

man)  478 

Wilks  (Pinder  v.)  288 

Wilkes  (Penrose  v.)  281 

V.  Backe  164 

Wiikins  v.  Carmichael  114 

William  Beckford  (Muirhcad)  400 
Williams  v.   London   Insur. 

Comp.  357 

(Evans  v.)  103 

V.  Shee  238 

Willis  (Hyde  v.)  211 

Wilmot  (Veedon  v.)  232 

Wilson  t7.  Dickson  244,  260 

-^ V.  Foderingham  238 

■  V.  Forster  .  15 

».  Heather  62 

V.  Kymer  248,  287 

-^ (Leslie  v.)  165 

(Marshall  v.)  123 

■  ■■      V.  Miller  343 

(Smith  V.)  339 

(White  V.)  440 

Winson  (Strelly  v.)  71 

Wintringham  (Catley  v.)  250 
Wiseman  v.  Vandeput  364 

Withers  (Goss  ».)  15 

—  V,  Lyp  379 

Wolf  ».  Summers  249 
Wolliford  (Barton  v.)  255 
Wood  V.  Hamilton  1 15 
(Trent  &  Mersey 

Navig.  Comp.  v.)  245,  251 
Woods  V.  Russel  4*4 
Woolcot  (Butler  t'.)  373 
Woolmore  (Elsworth  v.)  440 
Wranghara  (Ogle  r.)  76 
Wray  ^Fiese  v.)  369,  373 
(Siffkin  P.)            368,  369 


E 


XXllW 


UfDU    or   CAftU  €ITBP. 


Wright  V.  Campbell 
'  (Harriaon  v.) 

— — 17.  Hunter 

{Leeds  o.) 
Shepherd  v.) 

Y. 

Yallop  ex  parte 
Yatei  V,  KailstoD    * 


386 

170 

76 

375 

346,362 


Tatea  (Leer  v.) 
Young  V,  Brander 
■■■■     ex  parte 

*     «  (Flower  v.) 

(Gibbon  v.) 

(Jolly  r.) 

35 

174  I  Zagury  vr  Furoell 


Pt«« 

161,  183,  216 

18 

80 

64 

189 

210 


380 


INDEX 


or 


CASES  CITED  IN   THE   NOTES. 


67 

397,  400 

478 

132,  137 

17,  401 

136 

463 

290 

399 

17 


AcTiTE  (The) 

Adventure  (The) 

Aertflon  v.  The  Aarora 

Agincourt  (The) 

Alerta  (The) 

Alexander  (The) 

Alfredson  v.  Ladd 

America  (The) 

American  Ins.  Co.  r.  Cotton 

Amistad  de  Rues  (The) 

Amor  Parentum  (The)  401 

Angerona  (The)  800 

Anne  (The)  16 

Anna  Catherina  (The)  183 

Anon  V.  The  Kensington  473 
Anthony  MangJn  (The)  41 

Antonia  Johanna  (The)  290 

Apollo  (The)  74,  81 

Appollon  (The)  132 

Appleton  V,  Crowninshield  131 
Aqaila  (The)  401,  402 

Arabella  6l  Madeira  (The)  17 
Arragonte  Barcelones  (The)  17 
Armroyd  v.  Union  Ins.  Co.     240, 

313,  329 
-  V.  Williams 


Ariadne  (The^ 
Arnold  v.  Anderson 
A  spin  wall  o.  Bartlett 
Atalanta  (The) 
Atkinson  v,  Maliog 
V.  Ritchie 


17 
291 
483 

475,  476 

224 

2 

273 


Atkyns  r.  Burrows    97, 147, 485 
Attyv.  Parish  149 

Ayers  r.  Knox  149 

Aurora  (The)      27,  75,  100,  107 
116,125,126,127,291 
Austin  p.  Walsh  82 


fi. 


Baillie  v,  Moudigliani 

Baker  v.  Jewell 

Badiam  o.  Tucker 

Baltimore  (The)  • 

Banorgee  v,  Hovey 

Barry  v.  Coffin 

Barber  v.  Phosnix  Ins.  Co.       350 

Barrett  v.  Goddard  367,  380 

Bartlett  v,  Williams  13 

Baring  v.  Royal  Ex.  Ins.  Co.    225 

V.  Christie  225 

Bartley  v.  The  Lavinia  126 


313,328 

.82 

13,92 

401,402 
165 
432 


Bartlett  v.  Wyman 
Barnes  v.  Madan 
Barker  v.  Blakes 

-: V,  Haven 

».  Cheriot 


434,435 
193 
226 
286 
314,  341 
82 
401 
27 


Barstow  r.  Fossett 

Bas  V,  Tingey 

Battersey  v.  Smith 

Baxter  v.  N.  £.  Ins.  Co.    17,  224 

V,  Redman  432 

Baylies  r.  Fettyplac«  430 


XXXVl 


INDEX   OF   CASES    CITED. 


Page 


447 
401,  443 
397,  402 
218,  222 

356 


Bede  r.  Thompson 
Beaver  (The) 
Beil  V.  The  Ann 
Bell  V,  Reed 

V,  Smith 

Bedford  Com.  Ins.  Co.  v.  Bar- 
ker 349 
Bellona  (The)                         397 
Birley  2;.  Gladstone   94,  IIG,  170 
Black  V.   The   Louisiana      147, 

472 
Blagge  V.  N.  Y.  Ins.  Co.  225 

Blaireau  (The)  23, 397 

Blaine  v.  The  Ship  Charles    107, 

122,  131 
Blanchard  v.  Buckman  341,  447 
Blanshard  ex  parte  GS,  74,  75 
Bland  ex  parte  70 

Bond  V.  The  Cora  239,  397 

Bordman  o.  The  Elizabeth     134, 

447,  463,  469 
Boreal  v.  The  Golden  Rose    116, 

125, 
Bradish  v.  The  Friendship  473 
Bradstreet  v.  Baldwin  273 

Bray  v.  The  Atalanta     434,  450, 

464 
Breed  r.  The  Venus  125, 126, 350 
Brevoor  v.  The  Fair  Ameri- 
can 399,  401,  483 
Brice  v.  The  Nancy  441 
Broadhurst  v.  Columbian  Ins. 

Co.      240,  278,  303,  323,  349 
Brooks  o.   Dorr      442,  443,  444, 

459,  476 
Brown  v,  Howard  137 

— -'t?.  Ins.  Co.  of  Penn- 


sylvania 

■  ■   ■         V.  HuDfl' 

'         I?.  Girard 
"  V,  Jones 
— —  V.  Delano 

V,  Shaw 

Buck  V.  Lane 

Burke  V,  Trevitt 

Bum  V.  Morris 

Burley  v.  Gladstone 

^urrill  V,  Cleeman  199,  288,  341 

Bussy  V.  Donaldson  99,  161 


17 

341 

222 

472 

427 

225 

147,  472 

132 

82 

94, 116 


C. 


Paffc 


Callender  v.  Ins.  Co.  of  N. 

America  313,  329 

Cambioso  v.  Moflfatt's  Assig- 
nees 27 
Camden  v.  Anderson  63 
Canaan  v.  Meaburn  244 
Canizares  v.  The  Sant.  Trini- 
dad 125,  483 
Capisino  v.  Perez  107 
Carey  v.  The  Kitty        447,  473, 

475,  485 
Castlehunt ».  Syford  464 

Caze  V.  Baltimore  Ins.  Co.     313, 

329 

V.  Reilly  349 

Centre  ».  The  Amer.  Ins.  Co. 

10,  329,  341 
Centurion  (The)  137 

Champlin  v,  Butler  19 

Chandler  v.  Belden  178,  248 

Chapman  v,  Durant  76,  108 

Cheriot  v,  Foussat  17 

V.  Barker  227,  277 

Chamberlain  v.  Chandler         132 
Chandler  v.  Grieves  442 

Chinnery  v.  Blackbourne  18 

Cheever  v.  Smith  76 

Clarke  v.  Mass.  F.  &,  M. 

Ins.  Co.  240,  427 

V,  United  Ins.  Co.      350, 

356 
Clayton  v.  The  Harmony     397, 

400,  4ai ,  402 
Clemson  v,  Davidson  247 

Cleveland  v.  Union  Ins.  Co.     222 
Clinton  v.  The  Hannah  116 

Coates  V,  Railton  375 

Codwise  v.  Hacker  239 

Coffin  ».  Storer      240, 300,  329, 

341,  452 
Colerman  ».  The  Harriet  135 
Columbian  Ins.  Co.  r.  Cat- 

lett  313, 329 

Commonwealth  v.  Hathaway  135 
Comet  (The)  17 

Commercen  (The)  224,  290 

Conard  v,  Atlantic  Ins,.  Co.   121  ^ 

389,392 


INHSX  of  CAflCS   citbb. 


xxxvu 


Page 

GoaceplioQ  (The)  17 

Geok  V.  Com.  Ins..  Co.  13b 

V,  Essex  F.  &*  M.  Ins,  Co. 

138,^324 
Coolidgo  V,  N.  Y.  F.  &  M. 
Ins.  Co.  63,  225 

V,  Gloucester  Ins. 

Co.  341 

Conklin  r.  The  Harmony        397 
Converse  v,  Sims  83 

Copenhagen  ("The)  248,  250 

Cooper  r.  Eyre  84 

Cortleyou  v.  Van  Brandt 
Corish  V.  Murphy 
Cotel  V.  Hilliard 
Conyers  v.  Ennis 
Oox  V.  May 
—  V,  Reed 
Cowell  V.  Simpson 
Cranmer  v.  Gernon 


116 
434,  463 
367,  380 
356 
19,76 
116 
447,  455, 
473 
Crawford  v.  The  Wm.  Penn  131 
Cross  V.  The  Bellona      397,  401 
Cupisino  r.  Perez  107,  125 

Curtis  V.  Perry  34,  63 


D. 


19 
136 
341 
341 
432 
86,99 


J>ame  v.  Hadlock 

Dankbaarheit  (The) 

Davidson  v.  Caze 

Davy  r.  Hallett 

Day  p.  Boswell 

Dean  v.  Angus 

Dederer  v.  Delaware  Ins.  Co.  138 

Den  V.  Smith  *     222 

Depeyster  v.  Columbian  Ins. 

Co.  258 

Der  Mohr  (The)  273 

De  Lovio  v,  Boit  475,  383 

De  Moiter  v.  the  South  Caro- 


lina 
Del  Col  V.  Arnold 
De  Touches  ».  Peck 
D'Olivera,  ex  parte. 
Despatch  (The) 
Diana  (The) 
Dias  V.  The  Revenge 
Die  Fire  Darner  (The) 
Divina  Pastora  (The) 


476 

99 

277 

135 

136 

273,  314 

99,  132 

99 

17 


Page 

Dixon  V.  the  Cyrus       448,  464, 

472 
Dodge  V.  Union  Ins.  Co.  10,  244 
Donaldson  v.  Fuller  149 

Dorr  V.  N.  E.  M.  Ins.  Co.  329 
Dos  Hermanos  (The)  397 

Dougal  V.  Kemble  216,  286 

Doremus  v.  Selden  82 

Douglas  V  Moody    134,  183,  352, 

356 
Drysdale  v.  the  Ranger  472 

Duff  V.  Lawrence  183 

Duffie  tf.  Hayes     180, 181 ,  200, 

277 
Dulany  v.  the  Peredio  402 

Dunham  v.  Commercial  Ins. 

Co.  350 

Dundee  (The)  99,  132,  161,  353 
Duncanson  v.  M'Lure  17,  27,  41 
Dunaett  v  Tomhagen  301, 452 
Dusar  v,  Murgatroyd  66 


E. 

Eades  v,  Vandeput 
Earie  v.  Rowcroil 
Ebenezer  (The) 
Edward  (The) 
Edwards  v.  the  Susan 
Elizabeth  (The) 
Elliotta  (The) 
Ellison  V.  the  Bellona 

Eg3rpticnne  (The) 
Elsebe  (The) 
Emerson  r.  Howland 

443,  450, 
Emperor  (The) 
Emery  r.  Hersey 
Enchantress  (The) 
Ensign  v,  Webster 
Estrella  (The) 
Exeter  (The) 
Experiment  (The) 

F. 

Fair  American  (The) 
Falliage  o.  the  Hope 
Fanny  (The) 


485 

138 

290 

224 

456 

170 

397,401 

476,  478, 

483 

75 

136 

146,  442, 

463,485 

125 

93,99 

132,  137 

485 

17 

443 

75 


450 
400 
136 


XZXTUl 


INDEX   OF   CASES   CITED. 


Page 

Fanny  and  Elvira.  (The)  244 
Farrel ».  M'Clea  76, 100, 476, 485 
Favourite  (The)  147 

Fisher  v.  Willing  474 

Fletcher  v.  Braddick         23,  161 

V.  Gillespie  1 64 

Flinii  r.  the  Leander  397 

Fontaine  v.  Columbian  Ins. 

Co.  125,  131 
V.  Phenix  Ins.  Co. 

10,244 
Fortuna  (The)  273,  314,  401 
Foster  v.  Frampton      373,  376, 

380 
Forbes  v.  the  Hannah  180 

Frances  &  Eliza  (The)  401,  402 
Francis  (The)  216,  290 

Francis  r.  Ocean  Ins.   Co. 

32,  134 
Franklin  (The)  224,  441 

Frazer  v.  Marsh  19 

Friendship  (The)  •     67,224 

Friends  (The)  288,  300,  459 
Frederick  (The)  432 

Frith  V.  Barber  300 

Frothingham  v.  Prince  452 

Fry  ».  Warrington  19 


G. 


Gale  v.  Laurie  161,  353 

Galloway  v,  Morris       147,  447, 

485 
Gardner  v.  the  Jersey     112,  116, 
117,  135.161,434,475 
Garrels  v,  Kensington  138 

Garrigues  v,  Coxe  258 

Gernon  v^Cockran  93 

Giles  V.  the  Cynthia      277,  278, 

402,  497,  452 
Gitard  v.  Ware  444 

Giddings,  Ex  parte^  442 

Gilson  V    Philadelphia  Ins. 

Co.  313 

Gillin  V.  Simpkins  277,  318 

General  Smith  (The)       1 16,  124 
Gladstone  v.  Birley  94 

Glass  V.  the  Betsey  17 

Gloucester  (The)  443 


Goodridge  v.  Lord  168,  218,  475 

V.  Peabody     449,  457 

Gordon  v,  Mass.  F.  &  M.  Ins. 

Co.  10,244 

Governor  Raffles  (The)  401,  402 
Goom  V.  Jackson  272 

Goix  V,  Low  225 

Gracie  v.  Palmer  178 

Gray  v.  Wain      329,  344,  349, 

356 
Grand  Turk  (The)  474, 475 

Grand  V.  M'Lachlin  .11 

Gratitudine  (The)  246 

Green  v.  Royal  Exchange  Ins. 

Co.  10 

Griffith  V.  Ingleden  216,  286 
Griggs  V.  Austin  277,  319,  329 
Grimm  v.   Phenix  Ins.  Co. 

138 
Griswold  v.  N.  Y.  M.  Ins.  Co. 

240,  300,  323 
Guai-dian  (The)  7S 


H. 


Haas  (The)  401 

Hainey  v.  the  Tristram  Shandy 

442 
Hale  V.  Royal  Exchange  Ins. 

Co.  10 

Halket,  ex  parte,      32,  107,  112, 

116 
Haly  V.  Goodson  74,  75 

Hall  V.  Cazenove  191,  193 

Hallet  V.  Columbian  Ins.  Co. 

23 
Hannay  r.  Eve  134,  246 

Hannah  (The)  125 

Hart  V.  the  Little  John    442,  444 

V.  Fitzgerald  82 

Harden  v.  Gordon  134,  146,  434, 

435,  449,  484,  485 
Harrington  v.  Fry  65 

Hastings  v.  the  Happy  Return 

443,  456,  472 
Hatch  V.  Smith  43 

Hathaway  v.  Russell  62 

Haverlock  v.  Hancill  138 

Havelock  v.  Geddes         169,  341 


lltllBX  OF  CASKS   CITED. 


XXXA 


Page 

Hettb  9.  Hulburd  71 

Heorf  p.  The  John  d&  Alice 

106,125 
Henry  o.  Henry  92,  108 

Headaw  o.  Marine  Ins.  Co. 

350 
Hero  (The)  125,  126,  127 

Herbert  r.  Hallett  240,  278,  303, 

323 
Heyieger  r.  N.  Y.  Fireman 

Ins.  Co.  350 

Hmdej  r.  the  Priscilla  397 

Hiram  (The)  291,  314 

Hindman  tr.  Shaw  443,  447,  450, 

452 
floare  r.  Dawes  84 

HofinnDg  (The)      246,  273,  314 
Hood  9.  Nesbitt  138 

flodgden  V.  Butts      19,  107,  248 
Hooe  V.  Groverman  22,  183 

V.  Mascm  329 

ibop  (The)  136 

Holmes  v,  Bradshaw  456 

Hooper  v.  Perlej  444,  447 

HoUingsworth   r.   Napier      367, 

380 
Hope  (The)  485 

Howland  r.  the  Lavinia  248,  277 

318,  444 
Hooston  V.  the  Charming  Nancy 

401 
HoQse  9.  Law  485 

Hoogbten,  ex  parte,  63 

Ho^  9.  Wildfire      442,  443,  450 

485 
Hudson  9.  Goestier  17,  420 

HoUe  r.  Heightman      147,  442, 

464 
Huon  9.  Bowne  367 

HoBler  (The)  258 

Hauler  r.  Prinseps  210- 

Hinier  r.  Phenix  Ins.  Co.      351 

r.  Union  Ins.  Co.        329 

Horry  9.  Hurry        92,  108,  121, 

125 
HasscyV. Christie  107,  111,  115, 

116 

9.  AUen         76,  100,  103 

Hotion  9.  Bragg  116 


I. 


P»g« 


Icard  V.  Gould  447 

Idle  V.  Royal  Exchange  Ins. 

Co.  244 

Illsley  9.  Stubbs     216,  367,  369, 

373,  378,  389 
Imina  (The)  136 

IngersoU  r.  Van  Bokkelyn      107, 

248  273 
Invincible  (The)  17,  99 

Isabella  (The)  434,  444 

Jacobina  (The)  427 

Isett  V.  Mountain  221 


Jackson  r.  Vernon 
Jackson  9.  White 
Jackson  9.  Sims 
9.  Robinson 


91 

485 

447,  449 

217 

19,  76,  103 

434 


James  9.  Bixby 
Jameson  9.  The  Regulus 
Janney  9.  Columbian  Ins.  Co. 

241 
Jane  (The)  126,  127,  131 

Jarois  9.  The  Claiborne  137 

Jenks  9.  Lewis  137 

Jennings  9.  Ins.  Co.  of  Penn. 

225 
Jerusalem  (The)  1 1 6,  448,  483 
Johnson  9.  The  Walterstorf  447 

9.  The  Eliza  472 

9.  Dalton  147,  434,  443, 

478 
John  (The)  112 

John  of  London  (The)  75 

Johan  &  Seigmund  (The)       75, 

132 
Jones  9.  The  Phenix  485 
9.  Ins.  Co.  of  N.  Amer- 
ica                                      350 

9.  Smith  447 

Jordan  9.  Wilkins  82 

Jonge  Margaretta  (The)  224 

Baastian  401 

Joseph  (The)  402 

Josephs  Segunda  (The)  17 

Julia  (The)  67 


UU>BX  OF  CAflBS  eiTlII. 


Page 

Joliana  (The)  449 

Jumel  0.  Mar.  Ins.  Co.    352,356 


K. 


99 


Karasan  (The) 
Kamenerhevie   Kosencratz 

(The)  131 
Keane  o.  The  Gloucester  442 
Kemp  v^  Coudry  93,  98 
Kendrick  v.  Delafield  138 
Keith  V.  Murdock  102,  125,  127 
King  (The)  v.  Property  Dere- 
lict 401 
V,  Collector  of  Cus- 
toms 33,  42,  44,  68 
Kimball  v.  Tucker  165,  16S,  169, 

218,  241,  323 
Kingston  v.  Girard  351 

Kleine  v.  Catara      23,  180,  200, 

278,  428 
Knapp  V.  The  EHza  &  Sarah  473 
Knight  V,  Cambridge  135 


L. 


La  Amistad  de  Rues  (The)  99 
La  Combe  v  Wain  199,  226 

La  Belle  Creole  (The)  240 

Lamb  o.  Durant  2,  13,  23 

Lady  Horatia  (The)  76, 109 

L'Anna  v.  Manwaring  483 

V,  The  Exchange        463 

Lane  V.  Penniman  107,  248,  273 
Langdon  Cheves  (The)  291,441 
Lark  (The)  67 

Latinia  (The)  125,  126 

Leander  (The)  441 

Lettham  v.  Terry  52 

Leavenworth  v.  Delaiield        341 , 

351,  356 
Lee  V,  Boardman  23 

Lemart  v.  Strout  137 

Lemon  V.  Walker  134,  246,  463 
Leonard  r.  Huntingdon      19,  60, 

63,76 
Lenox  9.  United  Ins.  Co.  354 
Levi  Dearbome  (The)  1 1 6 

liewis  V.  Hancock   107,  248,  273 


Page 

Lewis,  ex  parte,  116 

V.  Davis  473,  486 

Liddard  v.  Lopez  341 

Liebart  o.  The  Emperor  IM 

Limland  v.  Stephens      443,  455, 

464 
Livingston  v.  Maryland  Ins. 

Co.  '  225 
V,  Columbian  Ins. 


Co. 


Exor  17.  Tremper 


341 
82 
443 


Little  John  (The) 

Locke  V.  Swan        273,  311,  447 


London  (The) 
Lord  Nelson  (The) 
Hobart  (The) 


Lord  V.  Kimball 

Louisa  (The) 

Low  V.  Mumford 

Lowther  Castle  (The) 

Luke  v.  Lyde 

Luscorob  V.  Prince  443,  447,  464 

M. 


400 
397 
476 
468 

289,314 

82 

137 

312,326 


Maggrath  v.  Church    344,  346, 

356 
Mahon  tr.  The  Gloucester  442 
Mair  v.  Glennie  432 

Malone  r.  Bell  485 

V.  The  Mary  468 

Marcadier  v.  Ches.  Ins.  Co. 

23,  138 
Manning  r.  Newnham  320 

Mary  Ford  (The)  17,  401 

&  Susan  (The)  216 

Maryland  Ins.  Co.  v.  Leroy  240 
Marquand  v.  Webb  76,  79,  100 
Martin  v.  Salem  Ins.  Co.  258 
Marine  Ins.  Co.  v.  United  Ins. 

Co.  313,  314,  329,  341 

Marshall  t>.  Montgomery  444 
Martha  (The)  314 

Marsh  v.  Robinson    '  63 

Mars  (The)  67 

Maybin  t).  Coulson  27 

Mason  v.  The  Blaircau  239,  401, 

402,  472 
Mayo  t.  Hardin  434^  476 


IltDEX   OF   CASES    CITCB. 


xK 


Page 

IPIntire  v.  Bowne  23,  216 

M'Intire  v.  Scott  19 

M'lrera  o.  Humble  19 

M'Bride  tt.  Mar.  Ins.  Co.    430, 

391 
M'CuUoch  V.  The  Lethe  441 
M'Qairk  r.  The  Penelope  457 
Mentor  (The)  147, 464, 468,  472 
Merrimack  (The)  216 

Mestaer'v.  Gillespie  50,  63 

Meyer  v.  Barker  168 

Mills  V,  Bank  of  U.  States       206 
Miller  v.  The  Resolution  17 

Millett  V.  Stephens  447,  4^9 

Mitchell  r.  The  Orozembo     472 
Michaelson  v.  Dennison  137 

Moody  V.  The  Harriet  401 

Molioy  V.  Backer  247,314 

Moorehouse  v.  The  Jefferson  397 
Moorsom  v,  Kyraer    •  286 

Moore  r.  Jones  -  475,  447 

Morgan  v.  Ins.  Co.  of  Penn.  - 

273,  283 
Moran  v.  Baudin  450,  '478 

Montgomery  ».  Wharton     ■    474 

r=—  V.  Kenny  476 

Mors  r.  Byron  138 

Mnlden  v.  Whitcock   19,  76,'l00 
Mumford  v.  Nicoil  79,  100 

Murgatroyd  v.  Crawford  •         41 

— J,.  M'Luxe  27 

Murray  v.  Whitney  432 
V.  Kellogg  434 


N. 


Nelson  (The)  125,  120,  127 

Neptune  (2d)  The  99,  161 

Ncreide  (The)  136 

Neptune  (The)    42,  67,  99,  161, 

402,  452 
Ncptunus  (The)  136,  224 

Netterstrom  v.  The  Hazard  442) 

447 
Neutralitet  (The)  224 

Neastra  Seignora  de  Caridad     17 
New  Draper  (The)  34,  73 

Nicoil  V.  Mumford  33,  68 

Nicholson  v.  W^an  221 

Nickerson  v.  Tyson        344,  349 


Page 

Nostra  Seignora  de  Los  Do- 
lores 94 
North  &  Vesey  IT.  The  Eagle  116 


O. 


Odlin  V,  Ins.  Co.  of  Penn.  -  427; 

-430 
Ohl  o.  Eagle  Ins.  Co.  2,  68 

Ogden  V.  Barber  1S9,  427 

V.  Orr  ,  443 

Orne  v,  Williams     '    "'  •    •'  137 
Oswell  ».  Vigne  136 

Oster  Risoer  (The)  290 

Oxnard  v.  Dean  450 


P. 


Packet  (THfe)  112,125,126,127, 
^    \^    13j,  245,  247,  273 
PadeLford  r.-Bdardman  350 

Palmer  ».  Loriliard  273, 5»S,  427, 
-  ♦  428,-430 

Palmyra  (The)  132 

Parry  r.  The  Peggy  450,476 
Partridge  {^bef  75 

Patten  v:  Gurney    .  88 

Percival  Vi  Hickey  457 

Pelican  (The)     .  89 

Pennoyer  r.  Haliett  '    341 

Penhallow  v.  Dean  17 

Penny  v.  N.  Y.  Ins.  Co.  J^O,  354 
Peragio(The)  161 

Perkins  N.  E.  Ins.  Co.  224 

Peters  v,  Davis  82* 

Phenix  Ihs.  Co.  v.  Pratt  136 

Phillips  V.  Rod ie  116 

V.  Ledley  19,  50, 67, 102 

Phyn  V.  Royal  Ex.  In.  Co.  138 
Pierson  v.  Robinson  94,  107, 112 
Pinto  V.  Atwater  300,  319,  829 
Pitt  (The)  75 

Plummer  v,  Wildman  949* 

Polly  &  Kitty  (The)  443 

Portland  Bank  r.  Stubbs    10, 13^ 

19,50,92,326 
Porter  ».  Andrews  135 

Post  V,  Robertson  300,  302, 313; 

329 
Potter  V.  Sanstng  216 


m 


vmmt'^mmm 


Powell  V.  The  Betfly  tM,  485 

Power  9.  Whitmore  349 
Pritcbard  v.  The  Horada        1 16 

Prosper  (The)  314 

Parviance  r.  Angus  99«  132 

Putnam  o.  Wood  168,  2 1 8 

9.  Dutch  13 

r .  The  Polly  1 1 6, 125 


<loirk  9.  The  Penelop*  490 

R. 

Raoa  Horso  (The)  273, 814,  956 
Raine  v.  Bell  240 

Ramsay  o.  Allegre  116 

Raod  9.  The  Hercules  447 

Rapid  (The)  224 

Reade  9.  Com.  Ins.  Co.  23^107, 

125 
Reed'v.^Bonham  10 

. *».  White  76, 8» 

Resde.  Darby  10,55 

Rdf  9.  The  Matia  137, 147,  443, 

464,  472 
Refiner  9.  Bank  of  Columhui  206 
Resolittion  (The)  67,  401 

Reater  (The)  .  78 

Reynolds  9.  Toppan   23, 93,  132 
Rex  9.  Eaton  464 

Riee  9.  The  Polly  442 

Rice  9.  The  PoUy  &  Kitty      137 
''  >     9.  Austin  432 

Biohardson  9.  Mar.  Ins.  Co.  138, 

224,288,427,476 
Ripley  9.  Soaife  1 163, 169,  218 
Rising  Sub  (The)  290 

Robert  9.  Dallas  137 

Robert  Fulton  (The)  116 

Robinson  9.  Ewer  138 

■  ■  9.  Mar.  Ini^  Ca  (^,  399 

■  ■  —  9.  McDowell  34 
Robinett  9.  The  Exeter  138 
Robertson  9.  Bethune    180, 181 , 

183,  199,  209,  226,  973 

0.  Clarke  IQ,  944 

-^ m.  OoitMl  Im.  Co.  Ifi5 


Rel>0flion9»  Bioltli 
Rohl  9.  Parr 
Rolleston  9.  Hibbert 
Rosalie  &  Betsy  (Tbe) 
Rose  9.  Hiroely 
Ross  9.  Tbe  AotiTe 

Ruckers  (The) 
Ruckers  9.  Conyoghatn 

Ruggles  9.  Bttckner 
■  '  9.  Patten 

Ronquist  9.  JDlitchiU 
Ryb^rg  9.  Suell      M7, 


8. 


258 

S,M 

IM 

17 

126,  Ul/ 

350 

132, 13f 

107,12s, 

126,  £81 


9AD 


2m 


Sage  9.  MiddlctovTQ  bi$.  C^.  SM 
Sampson  VI  Smith  I9t 

Sampayo  9.  Salter  344 

San  Bernardo  (Th|»)  Ml 

Sandwich  (The)  IM 

Santa  Cruz  (The)  401 

Santissima  Trinidad  (Tht)       Vf 
St.  Nicholas  (Tiie)  tat 

St.  Ja|ro  de  Cuba  (The)      11^ 

124 
St.  Jean  Baptista  (Tbe)  tft 

St.  Jose  Indiano  (The)  814 

Saratoga  (Tba)      134,  444,  46«» 

452,463 
Sailers  9.  Ocean  Ins.  Cq.  346 
Saloucci  9.  Johnson  138. 

Sarah  Christina  (The)  224 

Sea  Renter  (The)  132 

Schcrmerhorn  9.  Loines    76, 100 
Scott  9.  The  Greenwich  447 

.9.  Libbey  329,341. 

Scottin  9.  Stanley  7€ 

Scull  9.  Briddle         10,  134, 24C 
Seton  9.  Low  224 

Shaw  9.  The  Letts  441 

Sharp  9.  United  I  vs.  Oo.       .    69^ 
■        9.  Gladstone  351 

Shepherd  9.  Mitchill  140 

Sheriff  9.  Potta  %M 

Shrewsbury  9.  Tha  Ti»« 

Friends  100^  Hf. 

ahiiflelb  v.  Him«f 


V.  Waite 


■Itnl  t.  Ilob«rtfr  44M,4B$,4M 

464 
Hta  V.  Low  1»3,  225 

Snis  o.  Gimmef  d4l»^  349 

SHigBtrom  v.  The  Hazard       444 
'Simoodc  9.  l&iM  Ina.  Ca      Ml 

350 

400 

365,861 

134 

75 

]^ 

126 

39 

107,  247 

475,484 

354 

270 

II,  184,  2>l0 

246 

IT 

161,252 

402 


Sir  Peter  (The) 
BimoBds  V.  White 
8uil8  tf.  The  Mariners 
Bkoine  v.  The  Hope 
Sfocum  o.  Maybarj 
flioane  0.  The  A.  £.  L. 
8to^ht  17.  Rhinelttdet 
Smith  V,  Pliunmer 

V,  Leard 

V.  Wright 

17.  Eider 

o.  MartiQ 

V.  GiJbert 


Seell  9.  Foussal 
--*—  ©.  Rich 
Smell  9.  The  Messenger 
Sbciete  (The) 
Sodergreeo  v.  Flight  247 

%tSbrd  9.  I>od0B  280,  850,  351, 

352 
Sjfiragae  9.  Kain 
^idt  9.  Bowles 
Slieenoaii  9.  Degrave 
l^mrr  9,  Pearson 
fitaat  Ernbden  (The) 
9tadcpole9.  Arnold 


472 
341 
84 
472,485 
224 
465 


Stevens  9.  The  Sandwich       483 

397 

76,  82, 109 

240 

476,485 

99 

28 

246,288, 

427,428 

849 

867,  373 

138 

434,464 

2 

448 

www^m 


'»'  "      9.  The  Argus 
Stewart  9.  Halt 
SliU  9.  Warden 
Stone  9.  Godet 
Stone  9.  Ketlaad 
Steefcer  9.  Harris 
Skmghton  9.  Rapello 

QMng  9.  NAtally 
StuMis  9.  Lund 
Suofclej  9.  DeMM 
Sittterland  9.  Lisbona 
Button  9.  Back 
SUIiraa  9.  HorgMi 
'ji'i      9.  IngrsMH 


Summerrille  •» 
Swift  9.  Clarke     .  447,  449 

Sybil  (The)  301 

Sydney  Cove  (The)        l%%  128« 

131, 432, 484 


T. 


Taggard  9.  Loring  69,  138 

Talbot  9.  Janseq  17 

9.  Three  Brigs    99, 139, 

474 

9.  Leaman  397, 400 

The  Amelia        491 ,  428 

Tartar  (The)  125, 126,  127 

Taylor  9.  The  Cato     897,  402, 

468 
Theresa  Bonita  (Tbe>  248 

Thames  (The)  99)  l€A 

Them  9.  Hicks  10 

Thorae  9.  While    ld7«U7,464, 

472, 473, 4Si 

9.  Hioks  Wf  109 

Thorndike  9b  Bordman  -  249 
Thomas  Jefferson  (The>  474 
Thomas  (The)  853 

Thompson  9.  Fousaet  447 

■  9.  The  Nao^         478 

9.  The  Catherina    478 

9.  Collins  485 

«.  Trail  428 

9.  The  Philadel- 
phia 456,  468,  488 
-»*——*-  9«  Hoskiiis  818 
Three  Brothers  (The)  67 
Thurston  9.  Colum.  las.  Co.  138 
Tilley  9;  Farrar  149 
Tilson  9.  Warwick  Ofttf^  Co..  164 
Tobey  9.  Barber  484 
Tobias  (The)  224 
Towosend  9.  Orne      146,443, 

464,479 
Tobago  (The)  'l3t 

Tom  9.  Goodrich'  88 

Trumbull  9  The  Eolerpri««  118^ 
Two  Friende  (The) .  67, 309»  40Jt' 

402 
Two  Catherines  (The)  447.458 
Ttoe  JeffiKHMMi  (Xbi>         SS4. 


jikf 


imiBX  ^V.  0S4«8  GITSD.' 


Tucker  v.  BtsSnglos 

A  Maxwell 

Tuano  v.  The  Mary 

U. 


Page 

13,  19 

485 
135 


Wl  >■ 


iM. 


■•'W     I 


•^^^^T'-^fmm^m 


United  States  o.  Peters  17 

V,  GruDdy  41 

I  ■  ■  V.  Kobinson  *        23 

V.  Scott    23,  52, 84 

107,  131 

V.  Willing      45,  53 

r^. ^r.  Furlong    69,141 

—  V,  Amedy  CO 

—  ».  Jones  CO 

—  V,  Wickham       138 

—  V.  Ravara  138 
^  V.  WiDiams         138 

-i-.- ».  McGill  1 38 

■i V.  Worrall  138 

—  u.  GkK>dwin         138 
-r^  2^.  Coolidge  138 

—  V.  John  140 

—  V,  Smith  141 
f-  V.  Sharp      141,  146 

-^ — -  t7.  Henmer  141 

-j- r.  Kelly  141 

■* — '•  V.  Hamilton-        134 

0niled  Ins.  Co.  r.  Lenox       328, 

341 


V. 


▼anderheuval  v.  U.  Ins.  Co.  ^2 
Vallejo  V.  Cowper  138 

Tenus  (The)  216 

Vibus  V.  Wirting  455,  478 

Victoria  fFhe)  17 

Ville  de  Varsovie  (The)  483 

Vro<e  Anna  Catherina  (The)  273, 
,  *  314 

Trow.  H«nrica  (The)  290 

Vraw  Henrietta  (The)  314 

Vrow  Margaretta*  (The)  401 

Trow  Judith  (The)  136 

Wainwright  v.  Crawford  100, 102, 

103 
Wait  0.  Gibby  432 

V.  The  AQtolofM  424 


-•«- 


»■  >■ 


Pag* 

Walter  o.  Brmer  98,  217 

».  Ross       367,  378,  389, 

393 
Walton  V.  The  Neptune  146, 447 
Washington  (The)  135,  473 

Warden  0.  La  Belle  Creole    244, 

397,  401 
Walden  v,  Le  Boy  350 

Ward  o.  Hood  138 

V.  Ames         442,  443,  464 

— —  V,  Green  92,  98 

Watkins  v,  Laughtoa       132,  245 
Watfen  V.  Dtt^inck       276, 319 

-: V.  The  Rose  444 

Werldsbogaren  (The)  314 

Wells  V.  Gray  356 

Wendover  v.  Hogeboom     19,  45,* 

-60 
W^sterdelU:  Dale  19,63 

Weston  V,  Penniman  34,  45 

Welch  V.  Hicks  329 

Weaks  t.  The  Anna  Cathe- 
rina 397,  452 
Webb  V.  Duckingfield    435,  436, 

464,  472 
Wesberg  v.  The  St.  Oloff      442, 

435,  478 
Wheelwright  ».  Dcpeystcr  17,  82 
Wilcoeks  v.  Palmer.  443 

r.  Union  Ins.  Co.     138 

Whitton  r.  The  Commerce    464, 

468,  472,  147 

Whitman  ».  The  Neptune      464, 

i    .  486 

Wilkie  V.  The  Peter  397 

White  r.  Baring     107,  114,  247, 

273 
Wilkinson  v.  Frazier  432 

Whitney  v.  Firemen  Ins.  Co.  244 
Willanden  v.  Forseket  455,  475 
William  Beckford  (The)  401 
Wiggin  V.  Amory  138 

Willard  ».  Dorr       134,  246,  352, 
434,  463,  473,  474,  476,  483 
Williams  r.  The  Hope  442 

V.  Smith  329,  329 

p.  Armroyd  17 

WiUings  r.  Blight,  74,  24a 

Wilson  V.  BrajplMi  44a 


INDEX  OT   CA0JBS   CITED. 


zlf 


Page 

Wilson  V.  The  Beltedere        473 
WiJhelmiDa  Eleonora  (The)  273, 

314 
Wilmer  r.  The  Smilax,  108,  1J7, 

127 
Winthrop  v.  Union  Ins.  Co.  208 
Whitredge  v.  Norris  344,  349 
Wheatland  v.  Gray 
Wood  p.  Roach 
Wolf  V,  The  Oder 
Worth  17.  Viner 
Woodrop  Sims  (The)  99, 161, 353 
Wutlson  V.  Fairfield  137 

Wyatt  V.  Marquis  of  Hartford    76 


138,224 

367,389 

443,450 

447 


Wysham  v.  Rossen 


Y. 


Yallop,  ex  parte 
Young,  ex  parte 
Ysabel  (The) 


Z. 


P»g9 

476 


63 

33,  68,  79 

12? 


Zane  v.  The  President  1 16 

Zephyr  (The)  126,  131 

Ziele  V,  Exors.  of  Gampbell      82 
Zodiac  (The)  116,  125,  127 


PART   THE    FIRST. 


CHAPTER  THE  FIRST. 


OF  THE  OWNERS  OF  SHIPS  IN  GENERAL. 

1,  One  or  more  persons  may  acquire  the  property  of  a  Ship  by 
building  it  at  their  expense,  or  by  purchasing  it  of  another,  who 
has  authority  to  dispose  of  it.  Upon  the  death  of  the  Owner, 
his  interest  devolves  upon  his  executors  or  administrators,  his  per- 
sonal representatives.  In  the  case  of  purchase,  however,  it  is 
necessary  that  the  person  who  takes  upon  him  to  sell,  should 
have  power  to  do  so ;  for  although  a  sale  of  other  goods  by  the 
person,  who  is  in  possession  of  them,  does  in  many  cases  vest  the 
property  in  the  buyer,  even  when  the  seller  himself  has  neither 
property  in  them,  nor  authority  to  dispose  of  them,  the  same 
cannot  take  place  with  respect  to  ships,  as  there  is  no  open  mar-' 
ket  for  the  sale  of  them.  Indeed  this  species  of  property  appears 
from  very  early  times  to  have  been  evidenced  by  written  docu* 
ments,  and  at  present  always  is  so,  which  other  moveable  goods 
rarely  are ;  and  therefore  the  buyer  has  in  this  instance  the 
means  of  ascertaining  the  title  of  any  person,  who  offers  to  sell, 
and  can  seldom  be  deceived,  expect  by  his  own  fault.  (!) 

(1)  Whether  a  delivery  of  a  ship  by  parol  without  any  bill  of  sale  or 
other  written  instrument  of  transfer  be  sufficient  to  pass  a  good  title  to  the 
ship,  has  been  thought  not  quite  settled  in  our  Law.  It  is  true,  that  a 
ship  is  a  mere  personal  chattel,  and  personal  chattels  ordinarily  may 
pass  by  delivery  only,  without  any  written  evidence  of  contract  or  tide. 
But  the  text  shows,  that  from  very  early  times  a  different  course  has 
been  pursued  in  respect  to  ships ;  and  if  the  universal  maritime  usage 
has  been  to  evidence  a  transfer  of  ships  by  written  documents,  that 
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2.  The  Master  of  a  ship  possesses,  as  more  fully  appears  in 

different  parts  of  this  Treatise,  every  power  necessary  for 

[*2]  *the  employment  and  navigation  of  the  ship  ;  but  he  has 

not,  unless  in  a  case  of  extreme  necessity,  authority  to  sell 

the  ship,  and  he  is  bound  seriously  and  deliberately  to  try  every 

other  expedient  to  raise  money,  before  disposing  of  the  ship  or 

usage  would  seem  prima  facie  to  form  a  part  of  our  municipal  law, — the 
law  merchant  being  a  part  of  the  common  law.     There  is  a  dictum 
in  the  case  of  Lamb  r.  Durant  (12  Mass.  R.  54)  in  which  it  is  declared^ 
that  ships  may  pass  by  delivery  only,  as  well  as  any  other  chattel,  so  far 
as  respects  th6  pioperty  of  the  vessel.     And  a  like  expression  fell  from 
the  Court  in  Taggard  v.  Loring.  (16  Mass.  R.  336.)     But  in  neither 
of  these  cases  was  the  point  directly  before  the  Court.     On  the  other 
hand  there  is  no  case  in  the  English  Jurisprudence,  in  which  it  has 
been  decided,  that  a  transfer  by  parol  is  sufficient  to  pass  the  title. 
The  point  was  made  in  Rolleston  v.  Hibbert  (3  Term  Rep.  406)  by 
counsel^  and  Lord  Kenyon  then  said,  '^  it  was  first  contended,  that  it 
"  is  not  necessary  that  the  property  in  a  ship  should  pass  by  a  written 
'^  instrument.    On  that  point  I  give  no  opinion,  because  it  is  not  ne» 
"  cessary."     This  language  shows,  that  no  such  point  was  at  that  time 
deemed  settled  in  the  common  law^  otherwise  it  would  at  once  have 
been  recognized.     Lord  Stowell  on  the  other  hand,  in  the  case  of  the 
Sisters  (5  Rob.  R.  155)  manifestly  shows  his  own  opinion  to  be»  that 
a  bill  of  sale  is  necessary.    His  words  are  too  remarkable  to  be  omitted. 
"  It  has  been  contended  in  argument,  (says  he)  that  the  cflect  of  a  bill 
of  sale  alone  would  not  be  materia),  because  this  was  a  foreign  ship, 
in  respect  to  which  it  might  not  be  requisite,  that  it  should  pass  by 
a  bill  of  sale.     It  is  said,  that  the  agreements  to  be  found  m  these 
*•  letters  (i  e.  in  that  case)  and  the  actual  delivery  under  it,  would  be 
"  sufficient  to  establish  the  equitable  title  ;  and  a  reference  has  beeu 
"  made  on  this  subject  to  some  opinions  at  common  law,  which  are  said 
**  to  have  been  given  in  favour  of  such  a  title.     The  opinions  of  gci^ 
**  tlemen  of  that  bar  must  undoubtedly  be  entitled  to  entire  respect  on 
a  question  of  municipal  law.     But  this  is  a  question  of  a  more  gener- 
al nature,  arising  out  of  a  system  of  more  general  law,  out  of  the  uni* 
"  versal  maritime  law,  which  constitutes  a  part  of  the  professional 
"  learning  of  this  Court  and  its  practrsers.     According  to  the  ideas, 
'*  which  I  have  always  entertained  on  this  question,  a  bill  of  sale  is  the 
"  proper  title  to  which  the  maritime  Courts  of  all  countries  would  loo\. 
"  It  is  the  universal  instrument  of  transfers  of  ships  in  the  usage  of  al! 
**  maritime  countries,  and  in  no  degree  a  pecaliar  title  deed,  or  convey- 
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any  part  of  the  cargo  (a).  And  with  a  view  probably  to  prevent 
the  opportunity  of  fraud,  which  the  allowance  of  this  power  to  him 
might  afford,  several  of  the  foreign  (b)  ordinances  expressly  de- 
clare, that  he  shall  not  sell  the  ship  without  a  special  authority  for 
that  purpose  from  the  owners ;  at  the  same  time,  however,  author- 
izing him,  in  case  of  necessity,  to  borrow  money  upon  the  credit  of 
the  ship  or  its  furniture,  with  the  assent  of  his  crew.  And  in 
conformity  to  these  regulations,  Sir  Matthew  Hahj  when  Chief 
Baron  of  the  Exchequer,  is  reported  to  have  decided  upon  a  {c) 
case  referred  to,  and  argued  before  him,  that  the  sale  of  a  ship 
by  the  master  did  not  convey  the  property  to  the  buyer,  although 
the  sale  was  made  in  a  foreign  country,  in  a  case  of  enevitable 
danger,  the  ship  and  tackle  being  beaten  and  broken,  and  no 
hope  of  saving  any  part  of  them,  partly  on  acQount  of  the  tem- 
pest, and  partly  on  account  of  the  barbarity  of  the  inhabitants 
of  the  country,  who  carried  off  every  thing  that  was  cast  on 
shore.  Perhaps,  however,  there  might  in  this  case  be  some  cir- 
cumstances, not  noticed  by  the  reporter,  which  might  lead  the 
learned  Judge  to  doubt  the  absolute  necessity  of  a  sale,  or  to 
think  the  buyer  a  party  to  the  misconduct  mentioned  in  the  book. 
In  a  case  that  came  before  the  Court  of  King's  Bench  on  the 


(a)   Underwood  v,   Robetison^  4 
Campbeil,  138. 

(b)  OmsolatOy  D.  M.  ch.  253.  Laws 
of  OUrcntj  art.  1.;  of  Wishutfy  art.  13. 
of  the  Hanse  ToitmSy  art.  5t.    French 


Ordinance,  Liv.  2.  Tit.  1.  Du  Capi 
totne,  art.  19.    Ordin.  of  RotttrcULm^ 
art.  165.    2  Magens,  107. 

(c)  Trtmenhere  v.  Th'tMian,  1  Sid. 
452. 


^'  ance  known  only  to  the  law  of  England.  It  is  what  the  maritime 
*^  law  expects;  what  the  Court  of  Admiralty  would  in  its  ordinary  prac- 
**  tice  require ;  and  what  the  Legislature  of  this  country  has  now  made 
*'  absolutely  necessary  with  regard  to  British  subjects  by  the  regula- 
"  tions  of  the  statute  law."  In  Exparte  Halket  (19  Vez.  474)  Lord 
Chancellor  Eldon  said,  **  it  is  laid  down,  that  the  ship  may  be  bound  by 
^' Bill  of  sale,  but  it  cannot  be  by  paroL"  Mr.  Jacobsen  in  his  Sea 
Laws  (B.  1.  ch.  3,  p.  17,  21)  manifestly  considers  a  bill  of  sale  in- 
dispensable by  maritime  usage  to  pass  the  title.  In  the  case  of  OhI  v. 
The  Eagle  Insurance  Company,  (C.  C.  U.  S.  at  Boston,  May  T.  1827) 
the  question  underwent  considerable  discussion.  See  also  Atkinson  r. 
Maling  (2  Term  R.  462,  466)  Sutton  v.  Back,  2  Taunt.  R.  301,  imd 
particularly  the  argument  of  the  Defendants  Counsel,  p.  305 : — Abbott  on 
Shipp.  Ft.  1.  ch.  1.  ^  6,  p.  12. 


PART  I.    CHAP.  I. 


subject  of  hypothecation,  Lord  Holt  is  reported  to  have  said, 
"  The  master  has  no  authority  to  sell  any  part  of  the  ship,  and 

"  his  sale  transfers  no  property ;  but  he  may  hypothecate  (d)." 
[*3]  And  in  a  subsequent  *case  (e)  wherein  Lord  Chancellor 

Cowper  decreed  that  the  East  India  Company  should  pay  to 
the  owner  of  a  ship  purchased  of  the  master  at  Batavia,  for  their 
use  by  one  of  their  agents,  the  difference  between  the  real  value 
and  the  sum  paid  to  the  master,  with  interest  thereupon  at  the  rate 
allowed  in  India,  (which  decree  was  afterwards  affirmed  by  the 
House  of  Lords,)  his  Lordship  took  notice  that  the  sale  of  the  ship 
was  not  necessary :  The  transaction  indeed  was  a  gross  fraud  be- 
tween the  master  and  the  agent  of  the  Company,  but  without 
their  privity.  By  the  Consolato  del  Mare,  the  master  \»  allowed 
to  sell  the  ship,  if  worn  out  by  age  (J),  And  it  is  said  by  one  of 
the  earliest  English  Reporters,  that ''  the  master  of  a  ship  may 
^*  in  some  cases  sell  the  ship,  although  it  does  not  belong  to  him, 
*^  as  in  the  case  of  famine  (g),  &c."  This  author  does  not  cite 
the  decision  of  any  Court  as  an  authority  for  the  observation. 
The  exception,  however,  of  cases  of  extreme  necessity  rather 
fortifies  .than  weakens  the  general  rule ;  and  no  person  can  safe- 
ly purchase  a  ship  of  the  master  in  any  case,  which  does  not 
clearly  fall  within  the  principle,  upon  which  the  exception  is 
founded ;  and  such  a  case  will  rarely  happen.  And  although 
the  master  be  himself  a  part-owner  of  the  ship,  yet  will  not  his 
sale  thereof  be  good  for  more  than  his  own  part ;  for  the  inter- 
est of  part-owners  is  so  far  distinct,  that  one  of  them  cannot  dis- 
pose of  the  share  of  another ;  whereas  in  articles  of  ordinary 
sale,  one  partner  may  in  general  transfer  the  whole  property,  if 
the  transaction  be  without  fraud. 

Since  the  publication  of  the  first  edition  of  this  book,  this 
power  of  the  master  has  been  a  subject  of  judicial  consideration 
in  several  Courts.  The  British  ship  Glamorgan^  belonging  to  the 
port  of  London,  was  sent  on  a  voyage  from  thence  to  Antigua, 

and  back  ;  she  delivered  her  cargo  at  Antigua,  took  in  her 
[*4]  homeward  cargo,  and  *sailed  to  Tortola  to  join  convoy ;  and 

arriving  at  Tortola  in  a  leaky  state,  on  the  16  Nov.  1805,  was 


(d)  Johnson  y.  Skippen,    2  Lord 
Ray,  984. 

(e)  Ekins  v.  JE.  /.  Company^  1  P. 
Williams,  395.  2  Bro.Parl.  Casc8,72. 


(/)  Cap.  253. 

(g)  JenkitCs  Centuries,  p.  165.  Ob- 
servation at  the  end  of  case  17. 
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there  sold  in  the  following  month,  under  an  order  of  the  Vice-Ad- 
miralty Court  obtained  on  the  application  of  the  master  for  a  sur- 
vey, and  a  report  of  surveyors  that  the  ship  was  totally  unfit  in  her 
then  State  to  proceed  with  her  cargo,  and  that  the  expense  of 
repairing  her  there  would  be  more  than  h«r  value  when  repair- 
ed.   The  purchaser  procured  a  new  register  for  the  ship  at  Tor- 
tola^  and  sent  her  from  thence  to  Acw,  and  there  procured 
another  new  register,  and  sent  her  from  thence  to  Grenada^ 
where  she  took  in  a  cargo,  with  which  she  arrived  safely  in  Lon- 
dim  in  July  1806.     No  fraud  was  found  to  exist  in  this  sale,  and 
the  Court  being  of  opinion  that  the  sale  could  not  be  sustained 
under  the  authority  of  the  Vice-Admiralty  Court,  it  became  ma- 
terial to  consider  whether  it  could  be  sustained  as  a  sale  by  the 
authority  of  the  master.    The  court  appear  to  have  thought 
that  it  could  not;  but  the  point  was  not  judicially  decided,  be- 
cause the  learned  Judges  Were  of  opinion  that,  supposing  the 
master  was  warranted  by  an  authority,  express  or  implied,  from 
his  owner,  to  sell  the  ship  in  such  a  case,  still  it  was  necessary 
that  the  forms  prescribed  by  the  Register  Acts  should  be  com- 
plied with  ;  and  nothing  of  this  sort  having  been  done,  the  ori- 
ginal owner   succeeded  in  his  action  against  the  purchaser  (A). 
The  American  ship  Fanny  fy  Elmira  (i)  having  been  taken  by 
the  Danesy  and  recaptured  by  a  British  sloop,  was  claimed  in  the 
Prize  Court  of  Admiralty  on  behalf  of  her  original  owners,  who 
resided  at  JSTew  York,  and  also  by  a  Mr.  Ormsby,  who  had  pur- 
chased her  of  the  master  at  Sligo  in  Ireland,  under  the  following 
circumstances.     The  ship  having  been  damaged  upon  the  rocks 
in  Sligo  Bay,  the  master  caused  her  to  be  surveyed  by  per- 
£*53  sons  *whom  he  described  as  competent,  but  who  do  not 
appear  to  have  filled  any  public  station,  and  who  reported 
that  it  would  require  £.  1,500  to  repair  the  vessel,  a  sum  far  ex- 
ceeding her  value,  and  that  it  would  be  for  the  interest  of  the 
concerned  to  have  her  sold.     She  was  accordingly  sold  by  pub- 
lic auction,  and  bought  by  Ormsby  for  £.  350,  who  by  the  master's 
desire  paid  part  of  the  money  into  the  hands  of  the  agents  of 
the  owner   at  Sligo,  and  carried  the  remainder  to  account  be- 


[h)  Rtid  V.  Darhf,  10  East,  143. 
See  also,  as  to  the  authority  of  the 
Vlce-Admiraltv  Court,  to  order  a  sale 
on  the  application  of  the  master, 


Hunter  v.  Prinsep  and  others,    10 
East,  378. 

(i)  The  Fanny  and  Elmira,  lEcks 
Edwards  Ad.  Rep.  117. 


6  PART  I.    CHAP.  I. 

tween  himself  and  the  master.  Soon  after  this  purchase,  OmwJy  of- 
fered a  fourth  of  the  vessel  to  the  master  at  the  same  price,  pro- 
vided he  would  consent  to  navigate  her  again  as  master;  this  he 
agreed  to ;  the  vessel  was  repaired  at  an  expense  of  £.  800,  sail- 
ed to  Riga,  and  was  taken  on  her  return  from  thence  to  London. 
The  agents  of  the  original  owners  declared  they  had  done  every 
thing  in  their  power  to  prevent  the  sale,  and  had  been  ready  to 
make  any  advances  that  might  be  found  necessary.     The  learn- 
ed Judge  of  the  Court  ordered  the  ship  to  be  restored  to  the 
original  owners,  without  prejudice  to  any  rights  which  the  pro- 
per Court  of  Justice  in  America  might  think  Mr.  Ormsby  had  ac- 
quired by  the  purchase.     It  is  obvious,  from  the  facts  above 
stated,  that  this  sale  could  not  be  justified  on  the  ground  of  ne- 
cessity.    But  the  opinion  of  so  very  learned  and  enlightened  a 
Judge  on  this  subject  in  general,  deserves  the  greatest  attention^ 
and  ought  to  be  made  known  as  generally  as  possible,  to  pre- 
vent sales  of  this  kind,  which  are  so  often  injurious  to  the  rights 
of  the  owners.     "  In   the  first  place,"  he  says,  "  it  must  be 
**  shewn  that  there  was  a  necessity,  and  then  it  remains  to  be 
**  considered  whether  it  was  such  as  by  law  would  give  the  mas- 
"  ter  a  right  to  sell.     That  such  a  case  may  arise,  I  am  not  pre- 
"  pared  to  deny ;  suppose,  for  instance,  a  ship  in  a  foreign  coun- 
"  try,  where  there  is  no  correspondent  of  the  owners,  and  no 
"  money  to  be  had  on  hypothecation  to  put  her  into  repair. 
[*6]  "  Under  these  circumstances,  what  is  to  be  *done  }  the  ship 
"  may  rot  before  the  master  can  hear  from  his  owners ;  and 
"  therefore,  if  the  necessity  were  clearly  shewn,with  full  proof  that 
**  every  thing  was  done  optima  Jide,  and  for  the  real  benefit  of  the 
*^  owners,  the  Court  might  be  disposed  to  sustain  a  purchase  so 
"  made."    And  again,   "  In   a  case  of  that  description,   I  say, 
"  strongly  put,  where  there  was  no  ground  for  suspicion,  al- 
"  though  I  do  not  know  that  such  a  power  is  given  to  the  master 
"by  the  general  Maritime  Law,  yet,  feeling  its  expediency,  this 
**  Court  would  strain  hard  to  support  the  title  of  the  purchaser  : 
*'  but  there  must  be  the  clearest  proof  of  the  neccessity :  it  must 
"  be  shewn  not  only  that  the- vessel  was  in  want  of  repair,  but 
"  likewise  that  it  was  impossible  to  procure  tlie  money  for  that 
"  purpose." 
Again,  in  an  action  brought  on  a  policy  of  insurance  on  the 
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ship  Lady  Batiks^  which  had  been  sold  by  the  master  at  the  Isle 
of  France^  the  jury  having,  in  answer  to  the  question  submitted 
to  their  consideration  by  the  learned  Judge  at  the  trial,  found, 
first,  that  the  master  appeared  to  have  acted  according  to  the 
best  of  his  judgment ;  secondly,  that  the  sale  was  conducted 
fairly  and  honestly ;  and  thirdly,  that  there  was  no  necessity  for 
the  sale  of  the  ship  ;  the  verdict  was  entered  for  the  assured  for 
an  average  loss  only,  and  not  for  a  total  loss  with  benefit  of  salv- 
age, which  the  assured  had  claimed  {k). 

It  may  be  proper  to  mention  in  this  place  a  case  tried  very 
soon  after  that  which  I  have  last  cited,  arising  out  of  a  sale  of  a 
part  of  the  cargo  made  at  the  Cape  of  Good  Hope  by  the  master 
of  a  ship  which  had  been  wrecked  there.  The  authority  of 
£*7]  the  master  to  sell  the  cargo  depends  *upon  the  same  princi- 
ples as  his  authority  to  sell  the  ship.  The  goods  in  ques- 
tion were  forty-two  chests  of  indigo  which  the  purchasers  sent 
to  England^  and  which  were  found  upon  arrival  here  to  be  dam- 
aged. Several  other  chests  which  were  on  board  were  also  sav- 
ed and  sold.  The  catalogue  for  sale  described  several  of  the 
packages  of  the  indigo  as  being  wet,  otherwise  in  good  order, 
the  chests  were  not  opened  before  the  sale.  The  master,  acting 
under  the  advice  given  him  at  the  Cape,  thought  a  sale  the  best 
thing  that  could  be  done  for  all  concerned,  and  no  fraud  or  im- 
proper motive  was  imputed  to  him.  The  action  was  brought  by 
the  owner  of  the  forty-two  chests,  nominally  against  the  East  In- 
dia Company^  virtually  against  the  persons  who  had  become  thel 
purchasers  at  the  Cape.  The  sale  of  these  goods  under  these 
circumstances  being  thought  unnecessary,  the  plantiffs  obtained 
a  verdict.  A  motion  for  a  new  trial  was  made  in  the  ensuing 
term,  but  no  rule  granted  {I). 

The   decision  of  these  two  cases  is  conformable  to  the  opin- 
ion of  the  Court  of  King's  Bench,  in  the  case  of  the  Royal  Ex- 


(k)  Mathurn  v.  hechit^  tried  before 
Lord  Chief  Justice  Dallas,  March 
5th,  1822.  A  printed  report  of  this 
trial  has  been  published,  by  order  of 
the  committee  for  managing  the  af- 
fairs of  Lloyd's.  The  owners  of 
part  of  the  goods,  shipped  on  board 
the  hady  Banks,  afterwards  recov- 
ered from  the  plaintiffs  in  this  cause, 
in  an  action  for  breach  of  duty,  for  not 


delivering  at  their  place  of  destina- 
tion.   1st  Bingham,  243. 

(/)  Freeman  v.  East  India  Compa- 
n7/j  tried  before  Jjord  Chief  Justice 
Abbot,  April  17th,  1822.  A  printed 
account  of  this  trial  also  was  pub- 
lished with  Maehum  v.  Leckie.  The 
motion  for  a  new  trial  is  reported  in 
5  Barnewall  &  Alderson,  617. 
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change  Assurance  Company  v.  Idle^  which  was  a  writ  of  error 
brought  on  a  judgment  of  the  Court  of  Common  Pleas.  The 
Court  of  King's  Bench  not  being  satisfied  that  the  necessity  of 
the  sale  of  the  ship  was  made  apparent  by  the  facts  found  on  the 
special  verdict,  directed  a  venire  de  novo  to  ascertain  that 
point  (m). 

By  these  decisions,  the  authority  of  the  case  of  Read  v.  Bon^ 
ham  (n)  appears  to  be  much  weakened,  unless  the  facts  of  that 
case  are  considered  as  shewing  a  necessity  for  the  sale  of 
[*S]  the  ship,  upon   which  point   there  was  a  ^difference  of 
opinion  on  the  Bench,  and  therefore  it  seems  useless  to  de- 
tail them  in  this  place. 

In  a  more  recent  case  o( Robertson  y.Clark^  in  which  the  Court 
of  Common  Pleas  considered  that  the  sale  of  the  ship  was  jus- 
tified, the  Court  held,  that  satisfactory  proof  was  given  of  a  sale 
bona  fide  J  and  for  the  benefit  of  all  concerned,  and  of  a  case  of 
urgent  necessity  (o). 

3.  In  foreign  countries,  attempts  have  been  made  to  evade 
the  effect  of  these  restrictions,  by  procuring  a  sentence  of  con- 
demnation and  sale  of  a  ship,  as  unfit  for  service,  from  some 
Court  or  Judge  having  jurisdiction  in  maritime  affairs  (p).  No 
such  jurisdiction  is  known  to  the  law  of  England.  The  con- 
demnations, as  they  are  called,  sometimes  made  abroad,  upon 
the  survey  and  report  of  captains  or  carpenters,  have  no  binding 
force  in  this  country,  but  the  fact,  upon  which  they  profess  to  be 
founded,  may  be  again  litigated  by  the  parties  interested  in  dis- 
puting it.  This  was  successfully  done  at  a  trial  before  the  late 
Lord  Ellenborovgh^  in  a  case  {q)  of  which  it  will  be  proper  to 
detail  the  circumstances,  as  there  is  too  much  reason  to  fear  that 
similar  practices  not  unfrequently  take  place.  The  owners  of 
the  ship  Grace  sent  her  to  Jamaica^  under  the  command  of  one 
Cook^  with  a  cargo  consigned  principally  to  MAnuff  and  Cun- 
ningham^ and  with  orders  to  follow  their  directions  in  respect  to 
his  loading  back,  and  to  apply  to  them  for  money  for  the  use  of 


(m)  8  Taunton,  755.  3  B.  Moore, 
115.  3  Broderick  &  Bingham,  151, 
in  note. 

(n)  Broderick  &  Bingham,  157. 
This  abo  was  an  action  on  a  policy 
of  Insurance. 

(o)  1  Bingham,  445. 


(p)  See  Valin  on  the  JFVcncA  Or- 
dinance, torn.  1.  p.  444. 

(g)  Haynuin  fy  others  v.  Mmdton  if 
others,  Sitt.  at  Guildhall,  Aov.  1, 180a 
Tiiere  is  a  report  of  this  case  in  5 
Espin.  N.  P.  C.  p.  65. 
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the  ship.  On  the*23d  of  February  1802,  after  the  discharge  of 
her  cargo,  the  ship  was  driven  on  shore  at  Rio  Bueno  in  Jamaica^ 
in  a  gale  of  wind.  The  master  applied  to  Cunningham^  who 
resided  at  Montego  Batfy  for  advice  in  this  emergency,  and  on  the 
27th  of  February  made  the  usual  protest.  On  the  same  day, 
[*D]  the  deputy  naval  officer  at  Montego  Bay  directed  his  ♦war- 
rant to  four  masters  of  ships,  desiring  them  to  examine  the 
Cbrace^  and  make  a  return  upon  oath  of  her  state  and  condition. 
They  reported,  that  they  had  been  cm  board,  and  found  the  ship 
settled  in  a  sand  bank  lour  feet,  with  a  bank  of  sand  between 
her  and  the  sea  of  twice  her  length,  and  not  more  than  two 
feet  water  on  the  sand  bank ;  and  that  they  were  therefore 
nnanimously  of  epinion,  from  the  great  expense  that  would  be 
incurred  in  attempting  to  get  her  afloat,  and  the  little  chance  of 
succeeding  therein  that  it  would  be  most  for  the  advantage  of 
the  underwriters,  and  all  others  concerned,  to  sell  the  ship  as 
she  then  lay,  with  all  her  materials  to  the  best  bidder.  Cunnin^ 
ham  advertised  the  ship  for  sale  by  auction  as  a  wreck :  he  acted 
as  auctioneer,  and  charged  his  commission,  and  she  was  sold  on 
the  Idth  of  March,  to  one  Dunn,  for  £.  1,210  Jamaica  currency, 
about  £.  864  sterling.  One  of  the  surveyors  attended,  and  bid 
at  the  sale.  Dunn  sold  the  vessel  to  Robert  Moulion,  a  brother 
of  one  of  the  defendants,  who,  upon  his  own  oath  of  ownership, 
and  surrender  of  her  register,  obtained  a  new  register  at  Jamai- 
ca, and  transferred  her  there  to  the  three  defendants,  one  of 
whom  was  one  of  the  four  masters  by  whom  she  had  been  sur- 
veyed. The  vessel  was  got  off  the  sand  with  considerable  diffi- 
culty, t)Ut  very  little  injured,  and  after  some  slight  repairs  re- 
turned to  England  with  a  cargo.  The  deputy  naval  officer  here 
mentioned,  is  the  deputy  of  an  officer  appointed  by  the  gover- 
nors of  our  colonies  and  plantations,  to  receive  an  account  of 
ships  and  their  cargoes  upon  their  arrival  there  (r).  The  ship 
had  cost  £,  3,700  before  she  left  England,  and  was  little  more 
than  three  years  old. 

The  owners  being  dissatisfied  with  this  sale,  brought  the 
present  action  to  try  its  validity ;  and  at  the  trial  it  appeared  by 
the  evidence' of  Coo^  and  of  three  of  the  masters  who  had 

(r)  15 Our.  2.  e.7.«e6<.  8.  &  74*  8  Wm.^  c.U2stct.  5. 
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[*  10]  surveyed  her,  that  they  had  paid  very  *little  attention  fa 
the  ship  itself,  which  was  never  pumped  before  they  made 
their  report;  but  they  swore  that  they  thought  a  sale  the  most 
prudent  step  to  be  taken,  on  account  of  the  difficulty,  expense, 
and  hazard  of  removing  her  from  her  situation,  and  the  little  re- 
sources that  Cook  had  for  such  a  purpose.  The  plantiffs  con- 
tended, that  the  master  of  a  ship  could  not  dispose  of  her  in  any 
case ;  or  that,  admitting  him  to  have  this  power  in  a  case  of 
absolute  necessity,  such  necessity  did  not  exist  in  this  instance, 
and  the  whole  transaction  was  a  gross  fraud. 

The  Chief  Justice,  Lord  Ellenhorovgh^  offered  to  reserve  the 
question,  of  the  master's  power  to  sell  under  any  circumstances* 
for  the  consideration  of  the  Court,  if  the  verdict  should  render 
that  point  material ;  and  stated  his  own  opinion  to  the  Jury  to 
be,  that  although  the  master  had  no  general  authority  to  sell,  he 
had  an  implied  authority,  in  cases  of  extreme  necessity,  to  act 
for  the  benefit  of  the  concern,  exercising  a  sound  discretion, 
such  as  the  owner  himself  would  exercise  if  he  were  upon  the 
spot ;  and  that  in  extreme  cases,  and  extreme  cases  only,  he  had 
power  to  sell,  as  in  the  instance  of  a  wreck  which  could  not  be  got 
off,  and  ought  not  to  be  left  to  perish  absolutely.  And  he  desired 
the  Jury  to  consider,  whether  in  this  case  there  was  such  a  neces- 
sity as  would  have  induced  the  owner  himself  to  sell  if  he  had  been 
present ;  and,  if  they  thought  th6re  was  such  a  necessity,  then, 
whether  the  sale  in  this  instance  was  fraudulent.  The  Jury 
found  a  verdict  for  the  plantiffs.  (1) 


(I)  The  words  of  Lord  Ellenborough,  as  stated  in  5  Espinasse's  Rep. 
05.,  are,  "  where  a  case  of  urgent  necessity  and  extraordinary  difficulty 
"  occurs,  where  a  ship  has  received  an  irremediable  injury,  under  such. 
''  circumstances,  the  captain  acting  bona  fide  and  for  the  benefit  of  the 
"  owners  might  sell  the  ship  for  the  benefit  of  the  owners.  This  is  the 
"  disposition  of  my  mind,  but  I  cannot  lay  it  down  as  positive  law. 
"  At  all  events  it  can  only  be  justified  by  extreme  necessity  and  the 
"  most  pure  good  faith,  that  is,  if  the  vessel  is  in  such  a  state  as  it  would 
"  be  probable  the  owners  themselves,  if  upon  the  spot,  would  have  act- 
"  cd  in  the  same  way  as  the  captain  has  done."  The  case  of  Reid  v. 
Darby  (10  East,  156)  is  supposed  somewhat  to  have  impugned  this  doc- 
trine ;  but  so  far  as  any  intimations  to  this  extent  are  contained 
in  that  case,   (which  turned  in  part  on  the  clFect  of  the  Registry  Acts) 


4€ 
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In  the  course  of  the  trial  no  regard  was  paid  to  the  authority 
of  the  deputy  navai  officer,  whose  situation  certainly  gives  him 
DO  manner  of  jurisdiction  on  such  a  subject.  In  commenting 
upon  the  evidence,  the  Chief  Justice  adverted  particularly  to  the 
circumstance  of  one  of  the  surveyors  having  bid  at  the  sale,  and 
another  become  a  purchaser  before  the  ship  left  the  island  ;  and 
observed,  that  it  might  be  a  useful  lesson  to  teach  such  per- 
sons, that  by  accepting  the  office  of  surveyor,  they  elected 
[*11]  *not  to  become  purchasers,  or  to  derive  any  benefit  from 
a  sale. 

it  must  be  considered  as  in  effect  overturned  by  the  more  recent  deci« 
sions.     In  Read  v.  Bonham  (3  Bro.  &  Bing.  147.)  all  the  Judges  af- 
firmed the  power  of  the  master  to  sell  in  cases  of  necessity.    And  again 
in  Robertson  v.  Clark  (1  Bingh.  R.  445)  the  Courts  afler  considering 
all  the  authorities,  held  the  same  doctrine.     Lord  GifTord  said^  "  this 
principle  may  be  clearly  laid  do wn^, that  a  sale  can  only  be  permitted 
in  case  of  urgent  necessity  ;  that  it  most  be  bona  fide  for  the  benefit 
"  of  all  concerned^  and  must  be  strictly  watched."    And  in  Hale  v. 
The   Royal  Exchange  Insur.  Co.  (8  Taunt.  755)  Lord  Chief  Justice 
Dallas  went  into  an  elaborate  discussion  of  the  question,  and  sustained 
the  right     When  that  case  came  before  the  King's  Bench  upon  a  writ 
of  error,  the  venire  de  novo  awarded  by  the  Court  carries  a  strong  im- 
plication of  its  opinion.     A  stronger  case  of  necessity  can  scarcely  be 
imagined,  than  that  of  Reid  v.  Darby,  for  it  was  there  proved,  that  the 
repairs  of  the  ship  would  cost  more  than  she  would  be  worth  when  re- 
paired.— See  also  Green  v.  Royal  Ex.  Assur.  Co-  6  Taunton,  68.     In 
America  few  decisions  have  occurred  in  which  the  point  has  been  dis- 
tinctly made.    The  doctrine,  however,  seems  to  have  been  affirmative- 
ly maintained.    It  may  be  deduced  incidentally  from  Fontain  r.  Phoenix 
Insur.  Co.  (11  John.  R.  293.)  and  Dodge  v.  The  Union  Ins.  Co.   (17 
Mass.  R.  478)   the  latter  case  only  involving  the  sale  of  a  part  of  the 
cargo.     In  the  more  recent  case  of  Gordon  t\  Mass.  F.  &  M.  Insur.  Co. 
(2  Pick.  R.  249)  the  Supreme  Court  of  Massachusetts,  after  an  elabo- 
rate examination  of  the  authorities,  held  as  established  law,   "  that  the 
"master  of  a  vessel  insured,  which  has  received  damage  by  the  perils 
"of  the  seas,  may  in  cases  of  necessity  sell  the  vessel,  and  upon  that 
"  sale,  so  occasioned,  may  be  founded  a  claim  against  the  underwriters 
^*  for  a  total  loss."     And  the  like  doctrine  has  been  recently  recognized 
in  New  York  in  Centre  v.  The  American  Ins.  Co.    7  Cowen.  R.  564. 
In  Scull  V,  Briddle  (2  Wash.  Cir.  R.  150)  Mr.  Justice  Washington  held 


11  PART  I.    CHAP.  I. 

And  at  a  subsequent  trial  of  an  action  {s)^  brought  to  recover 
the  value  of  a  ship,  which  had  been  in  like  manner  coodemned 
and  sold  at  Tob^o,  as  incapable  of  repair,  and  in  which  also 
the  plantiff  succeeded,  his  Lordship  said,  that  he  considered  a 
proceeding  of  this  sort,  not  as  the  sentence  of  a  Court  pronoun- 
ced for  the  captors  of  a  captured  vessel,  but  rather  as  the  in- 
quisition of  a  Sheriff,  for  the  purpose  of  information  to  those, 
who  under  certain  circumstances  have  the  power  of  selling  the 
ship.  Such  an  inquisition  is  not  conclusive  upon  the  party 
whose  property  is  in  question. 

In  the  case  of  the  ship  Gfrace,  the  sale  was  considered  to  be 
fraudulent :  but  in  those  of  the  ship  Olamorganj  and  the  ship 
Lady  Banks^  which  have  been  recently  mentioned  (i),  the  sale 
was  thought  to  have  been  fair  and  well  intended,  and  the  former 
was  made  under  an  order  of  the  Court  of  Vice  Admiralty  of 
AniiguOf  founded  on  the  proceedings  usual  on  such  occasions, 
viz.  a  petition  of  the  master  to  the  Court  for  a  survey,  a  com- 
mission of  survey,  report  of  surveyors,  decree  of  the  Judge 
adopting  the  report,  petition  of  the  master  for  a  sale,  and  a  com- 
mission of  sale  directed  to  the  Marshal  of  the  Court.  Yet  in 
this  case  also,  the  Court  of  King's  Bench  decided,  that  the  Vice 
Admiralty  Courts  abroad,  have  no  authority  to  decree,  upon  the 
mere  petition  of  the  master,  the  sale  of  a  ship  reported  upon 
survey  to  be  unseaworthy,  and  not  repairable,  so  as  to  carry  its 

{s)  Andretoa  ▼.  Glover.  Sitt.  after  1  fore  Lord  IXUnhor<mgh,  Ch.  J. 
Trin.  T.  46  Cko.  3.  at  Guildhall,  be-  1      (i)  Ante,  page  3.  and  Q. 


that  **  in  cases  of  extreme  necessity  the  master  may  sell  in  a  foreign 
"  country,  rather  than  let  the  property  perish,  but  not  in  the  country 
"  where  his  owner  lives."  This  was  held  in  the  case  of  a  sale  of  the 
materials  of  a  wrecked  vessel,  which  there  was  no  immediate  necessity 
of  selling,  but  which  might  have  been  stored  in  a  place  of  safety.  In 
respect  to  the  right  of  the  master  to  sell  the  cargo,  the  same  rule  was 
adopted  in  Smith  v,  Martin  (6  Binn.  262),  as  the  text  states  to  have 
been  asserted  in  Maeburn  v.  Leckie. 

If  a  ship  be  wrecked  in  a  foreign  port,  and  abandoned,  and  after- 
wards sold  by  the  government  of  that  country  according  to  the  Laws 
thereof,  the  purchaser  acquires  a  good  title  thereby  against  all  the 
world.    Grant  v.  McLachlin^  4  John.  R.  84. 
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cargo  to  the  place  of  destination,  without  an  expense  exceed- 
ing the  value  of  the  ship  when  repaired  («). 

4.  The  (x)  writers  on  maritime  law  inform  us,  that  if 
[«12j  *a  ship  be  sold  with  the  tackle,  apparel,  furniture,  and 
other  instruments  thereto  belonging,   the   ship's  boat  is 
not  conveyed  by  these  words,  and  they  found  their  opinion  upon 
the  authority  of  those  parts  of  the  Digest,  in  which  it  is  said 
that  the  boat  is  not  a  part  of  the  ship  (y),  or  of  its  apparel  {z). 
5.  It  has  been  observed,  that  the  property  of  a  ship  is  now  al- 
ways evidenced  by  written  documents.     And  these  documents 
not  only  furnish  the  owner  with  proof  of  his  property,  but  also 
enable  him  to  dispose  of  it,  when  the  ship  is  at  sea,  or  in  a  for- 
eign port.    When  a  ship  is  here  in  the  country  of  its  owner, 
and  a  delivery  of  actual  possession  is  possible,  such  delivery  is 
necessary  to  give  a  perfect  title  to  the  buyer,  in  case  of  a  sale  of 
the  whole  ship ;  for  although  as  between  buyer  and  seller  the 
sale  may  be  completed  by  payment  of  the  price  without  delive- 
ry of  possession,  yet  if  the  buyer  sufier  the  seller  to  remain  in 
possession,  and  act  as  owner,  and  the  seller  in  the  mean  time 
become  bankrupt  the  property  may  be  considered  as  remaining 
in  him  to  be  disposed  of  for  the  benefit  of  his  creditors  (a) ;  and 
sometimes  also,  if  an  execution  issue  upon  a  judgment  against 
the  seller,  the  sale  may  be  deemed  fraudulent  and  void  as  against 
the  party  who  has  obtained  the  judgment  (b):    But  in  case  of 
a  sale,  or  agreement  for  sale,   of  a  part  only,  it  has  been 
'  [*13]  thought  sufficient,  if  the  *vendor,  having  delivered  the 
muniments  of  his  title,  ceased  from  the  time  to  act  as  ft 


iu)  Rddv.  Darhy^  10  East,  143. 

(x)  jRoccuSj  Qot.  120.  Straccha  de 
Mnwms,  pars.  2.  num.  12.  MoUoy 
de  Jure,  m.  if  n.  book  2.  ch.  1.  sect. 
8.  The  latter  adds,  that  if  a  ship 
commit  piracy,  the  boat  is  not  for- 
feited ;  and  refers  to  a  case  in  Roli^s 
Ab.ibr  his  authority:  and  Beawes 
has  followed  the  words  of  MoUoy. 
But  in  the  case  referred  to,  the  hoot 
is  not  mentioned. 

(y)  Big.  21.  2.  44. 

(2)  Dig.  6.  a  1. 

(a)  By  virtue  of  the  Stat.  6  Geo,  4 
e.  16.  9. 70.  and  former  Statutes.  See 
J^onkhouse  if  others  v.  Hay  if  others, 
2  Brod.  and  Bingham,  114.    Hay  if 


others  v.  Fairhaxm,  2  Bamewall  and 
Alderson,  193.    Robinson  fy  others 
V.  APDonnell  if  others ;  case  of  the 
ship  Warre,  5  Maule  and  Selwyn, 
22c ;    and   Kirldey   v.    Hodgson,  1 
Barnewall  and  Cresswell,  588.    But 
if  the  buyer,  having  suffered  the  sel- 
ler to  remain  in  possession,  does  af- 
ter a  time  take  possession  of  her,  and 
the  seller  then  becomes  bankrupt, 
this  will  not  come  within  this  stat- 
ute, possession  having  been  taken 
before  the  bankruptcy.    Robinson  v. 
MDonnell}  case  of  die  ship  Glory ,2 
Barnewall  and  Alderson,  134. 

(6)  By  the  Common  Law,  and  the 
Stat.  13  Mix,  c.  5. 
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part-owner,  actual  delivery  of  a  part  being  said  to  be  impos- 
sible (c).  This,  however,  should  be  understood  with  some  limi- 
tation :  for  if  a  part-owner  has  the  actual  possession  of  the  ship, 
it  is  not  impossible  for  him  to  deliver  the  possession :  if  he  has 
not  the  actual  possession,  the  possession  of  the  other  part-own- 
ers may  reasonably  be  considered  to  be  the  possession  of  the 
vendee  after  the  sale  But  when  a  ship  is  abroad,  a  perfect 
transfer  of  the  property  may  at  the  Common  Law  be  made  by 
assignment  of  the  Grand  Bill  of  Sale,  and  delivery  of  that  and 
the  other  documents  relating  to  the  ship  (cf),  as  the  delivery  of 
the  key  of  a  warehouse  to  the  buyer  of  goods  contained  therein 
is  held  to  change  the  property  of  the  goods,  according  to  the 
rule  of  the  Civil  Law  (e) ;  such  delivery  in  each  case  being  not 
merely  a  symbol,  but  the  mode  of  enabling  the  buyer  to  take 
actual  possession,  as  soon  as  circumstances  will  permit.  And 
the  Legislature  has  recognized  this  mode  of  transfer,  and  in- 
troduced particular  regulations  respecting  it,  as  will  be  noticed 
in  the  following  chapter.  And  to  this  purpose,  in  the  case  of 
Baison  before  referred  to,  Dublin  was  esteemed  a  foreign  port 
with  respect  to  a  ship  belonging  to  owners  resident  in  Englaridy 
and  mortgaged  there.  In  such  a  case,  however,  the  buyer  should 
not  delay  to  take  possession  of  the  ship  upon  its  return  to  this 
country.  (1) 


(c)  Mdis  V,  Baktr,  and  others,  1 
Anst.  222.  See  also  Gillespie  v. 
CouUs,  Ambler,  652. 

(rf)  Ex  parte  Matthews,  2  Ves.  272, 
and  Atkinson  v»  Mating,  2  Ter,  Rep. 
in  K.  B.  4C2.    Ex  parte  Baison,  Co. 


Bank.    Laws,  ch.  8.  «.  11.    3  Bro. 
Ch.  Ca.  362,  and  per  Kenyan  Ch.  J. 
aiycnendo  in  Gordon  v.  JG.  /.  Camp. 
7  Ter.  Rep.  in  K.  B.  234. 
(c)  Dig.  41. 1. 9.  a 


(1)  The  principles  stated  in  this  section  are  recognized  as  sound  law 
in  America.  Thus  in  the  case  of  the  President,  Sec.  of  the  Portland 
Bank  «.  Stacy  (4  Mass.  R.  661)  it  was  held  that  a  bona  fide  sale  of  a 
ship  and  cargo  at  sea  is  valid  against  all  the  world,  provided  the  ven- 
dee use  reasonable  diligence  on  the  return  thereof  to  take  possession. 
And  again  in  Lamb  »,  Durant  (12  Mass.  R.  64)  the  Court  decided  that 
the  sale  of  a  ship  at  sea  is  not  complete  and  perfect  as  against  third  per- 
sons, who  have  uo  knowledge  of  the  sale,  until  there  has  been  an  actual 
delivery  of  the  ship  to  the  purchaser  ;  and  therefore  if  there  be  a  second 
bona  fide  sale  of  a  ship  at  sea  to  an  innocent  purchaser,  who  first  ob- 
tains possession,  he  shall  hold  it  as  having  the  beUer  title.     But  the 
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6.  The  law  of  England,  which  in  all  its  branches  favours  the 
transmutation  of  property  made  without  fraud,  as  considering 
such  transmutation  beneficial  to  commerce,  differs  in  this  par- 
ticular very  materially  from  the  law  of  France ;  for  by 
[*14]  the  French  ordinance  (/),  all  ships  remain  subject  *to  the 
debts  of  the  seller,  until  they  have  made  one  voyage  at 
sea,  under  the  name  and  at  the  risk  of  the  new  purchaser,  unless 
they  have  been  sold  under  a  decree  :  and  the  sale  of  a  ship  at 
sea  shall  never  prejudice  the  creditors  of  the  seller.  And  Valine 
in  his  commentary  on  this  part  of  the  ordinance,  says,  that  the 
debts  here  meant  are  debts  of  every  description  due  at  the  time 
of  the  sale  :  and  in  another  place  {g)  he  informs  us,  that  accord- 

(/)  Liv.  2.  Tit.  10.  Dt8  J^avires^  1      (g\  Comment:  on  the  French  Or- 
art.  2  &  3.  ^  |  dinance,  torn.  1.  p.  340. 

same  principle  does  not  apply  as  to  creditors,  for  if  upon  a  bona  fide 
sale  for  a  valuable  consideration  of  a  ship  and  cargo  at  sea,  the  pur- 
chaser take  possession  within  a  reasonable  time  after  the  retdrn  of  the 
ship,  his  title  is  good  and  valid  against  attaching  creditors.  The  Port- 
land Bank  v.  Stubbs,  (6  Mass.  R.  422)  Putnam  v.  Dutch,  (8  Mass.  R. 
287)  Tucker  v.  Buffington,  (15  Mass.  R.  477.)  And  the  purchaser  is 
not  bound  to  follow  the  ship  from  port  to  port  in  order  to  take  posses- 
sion ;  but  he  may  reasonably  wait  for  her  return  to  the  port,  to  which 
she  belongs,  and  the  sale  will  be  good  against  creditors  attaching  at  any 
other  port  before  such  return.  Badlam  i\  Tucker.  (1  Pick.  R,  389.) 
And  if  a  ship  at  sea  be  mortgaged,  the  mortgagee  must  take  possession 
in  the  same  way  and  within  a  reasonable  time  after  her  return,  other- 
wise his  title  vrill  not  be  complete  against  creditors.  What  constitutes 
such  reasonable  time  is  matter  dependent  upon  the  circumstances  of  each 
case.  And  if  by  the  terms  of  the  mortgage,  the  mortgagor  is  to  retain 
possession  until  after  default,  the  omission  on  the  part  of  the  mortgagee 
to  take  possession,  until  after  that  period  has  arrived,  does  not  invalidate 
the  conveyance  ;  for  it  comes  vi[ithin  the  rule  that  the  possession  accom- 
panies and  follows  the  deed.  Badlam  v.  Tucker.  (1  Pick.  R.  389.) 
And  it  is  not  any  objection  to  such  a  mortgage,  that  it  is  for  future  as 
well  as  past  advances.  The  transmutation  of  the  property  is  completed 
by  the  delivery  of  the  Bill  of  Sale,  and  the  property  thereupon  vests  in 
the  purchaser,  although  it  may  be  divested  by  his  neglect  to  take  pos- 
session in  due  lime. — (Ibid.)  See  also  Bartlett  t*.  Williams.  (1  Pick. 
R.  288.) 
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ing  to  the  general  law  of  France,  ships  like  other  moveables 
can^iot  be  hypothecated ;  aad  that  in  those  parts  of  France 
where  the  hypothecation  of  moveables  is  permitted,  the  hypo- 
thecation continues  in  force  only  during  the  possession  of  the 
debtor  himself,  and  does  not  enable  the  creditor  to  follow  the 
property  into  the  hands  of  a  third  person.  It  should  be  observ- 
ed, that  in  the  case  of  hypothecation,  according  to  the  strict 
meaning  of  that  word  in  the  Civil  Law  (A),  the  debtor  always 
continues  in  possession  of  the  thing  hypothecated. 

7.  Another  mode  of  acquiring  property  in  a  ship,  is  by  cap- 
ture from  an  enemy  in  time  of  war,  legalized  and  sanctioned  by 
a  sentence  of  condemnation  in  a  Court  of  the  capturing  power, 
constituted  according  to  the  law  of  nations.  In  this  case,  how- 
ever, if  the  capture  is  made  by  a  ship  belonging  to  his  Majesty, 
the  prize  is  formally  condemned  to  the  King,  and  the  value  dis- 
tributed among  the  captors ;  and  if  the  capture  is  made  by  a 
private  ship,  in  which  case  the  sentence  is  in  form  a  condemna- 
tion to  the  captors,  a  sale  will  always  be  the  most  convenient 
mode  of  ascertaining  the  value,  both  for  the  purpose  of  distri- 
bution among  the  captors,  and  of  payment  of  the  {i)  duties  to 

the  King  ;  and  the  Acts  of  Parliament  which  give  to  pri- 
[^15]  zes  the  privileges  of  British  ships,  presume  a  sale  *there- 

o^  and  provide  regulations  accordingly,  as  will  appear  in 
the  next  chapter. 

If  a  neutral  state  seize  and  sell  a  vessel,  there  being  no  sen* 
tence  of  condemnation,  the  property  in  the  vessel  is  not 
changed  {k). 

8.  Capture  by  pirates^  who  are  merely  robbers  at  sea  (?),  does 
not  divest  the  property  of  the  owner  j  and  in  a  very  early  peri- 
od of  our  history,  a  law  was  made  for  the  restitution  of  proper- 
ty so  taken,  if  found  within  the  realm,  belonging  as  well  to 
strangers  as  Englishmen.  But  capture  by  an  enemy,  in  the  ex- 
ercise of  war  between  two  nations,  does,  according  to  the  law  of 
nations,  wholly  divest  the  property  of  the  owner,  and  transfer  it 


(h)  Dig.  la  7. 9.  2.  Proprie  pig- 
nus  dicimus,  quod  ad  creditorem 
transit;  hypothecom, cum  nontran- 
nt,  nee  possesslo  ad  creditorem. 

(t)  By  34  Geo.  3.  c.  70.  ships  of 
war,  whether  public  or  private,  cap- 
tured and  made  prize,  are  exempt 


from  duty. 

(k)  Wuson  v,Forster^6  Taunton, 
25  and  1  Marsha],  425. 

(l)  27  Edw.  3.  Stat  2.  c.  13.  Year 
book,  2  Rich.  d.  2.  Jenkin's  Cent,  p. 
165. 
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to  thecaptor  or  the  sovereigii  of  his  state  at  some  period  (m). 
The  J^can  States,  having  now  acquired  the  character  of  estab- 
lished g'^^vernments,  and  having  regular  treaties  veith  this 
country,  are  not  at  present  considered  as  pirates.  And  there- 
fore in  the  c&se  of  a  British  ship  captured  by  the  Jilgerines,  and 
sold  under  the  authority  of  the  Dey  of  Algiers,  before  the  Sjpan- 
ish  Consul,  to  a  merchant  of  Minorca,  who  transferred  it  to  a 
British  merchant  under  the  sanction  of  the  Judge  of  the  Vice- 
Admiralty  Court  at  Minorca,  the  Court  of  Admiralty  here  re- 
Aised  to  award  restitution  to  the  original  owner  (n). 

9.  There  appears,  however,  to  be  no  settled  and  uniform  rule 
established  in  practice  among  nations,  as  to  the  precise  period, 
at  which  property  is  divested  by  capture.  By  some  writers 
and  in  some  nations  this  has  been  held  to  take  place  after  a  pos- 
session of  twenty-four  hours  ;  by  others  not  until  the  prize 
has  been  carried  infj-a  prasidia  (o),  an  *expression  off*16] 
very  doubtful  meaning  as  applied  to  maritime  warfare. 

The  present  very  learned  Judge  of  the  Court  of  Admiralty 
has  said,  that,  in  his  apprehension,  ^'  by  the  general  practice  of 
"  the  law  of  nations,  a  sentence  of  condemnation  is  at  present 
"  deemed  generally  necessary,  and  that  a  neutral  purchaser  in 
"  Europe  during  war  looks  to  the  legal  sentence  of  condemna- 
"  tion  as  one  of  the  title  deeds  of  a  ship,  if  he  buys  a  prize  ves- 
"  sel  (p)."  Such  a  sentence  was  thought  necessary  in  this 
country  to  divest  the  title  of  the  original  owner,  and  give  a  val- 
id title  to  a  purchaser  under  captors,  more  than  a  century  ago  ; 
and  a  ship  taken  from  an  Englishman  by  a  French  squadron  in 
the  year  1691,  and  sent  into  Bergen  in  JVorway,  and  there  sold, 
coming  afterwards  into  this  country,  was  claimed  by  the  origin- 
al owner,  and  decreed  to  be  restored  to  him  by  a  sentence  of 
the  Court  of  Admiralty,  affirmed  afterwards  upon  appeal  to  the 
delegates  (q).  And  upon  the  ground,  that  a  legal  sentence  of 
condemnation  cannot,  according  to  the  law  of  nations,  be  pro- 
nounced by  a  consul  or  minister  of  the  billigerent  power,  in  the 


(m)  Hale's  Treatise  in  three  parts, 

?ar.  2.  ch.  28.  in  Hargrave's  Law 
'racts,  p.  346.     Goss  v.  Withers,  2 
Burr.  683.    1  Rob.  A.  R.  59.  Mar- 
sfaaO  on  Insurance,  p.  427. 
(n)  The  Hxleita,  Heslop,  4  Rob. 


(o)  March  110. 

Ip)  1  Rob.  A.  R.  139. 

iq)  The  ship  Constant-Mart,  3 
Rob.  A.  R.  97.  note.  Thermolin  v. 
Sands,  Oarth.  423. 
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country  of  a  neatral  power,  to  which  the  prize  may  havtf  been 
taken  ;  ships  have  been  restored  by  the  judgment  of  t'le  Court 
of  Admiralty  to  their  original  owners,  as  well  upon  recapture 
from  the  purchaser  (r),  as  upon  arrest  in  a  port  of  this  country 
{a).  In  one  case,  the  ship,  while  in  the  hands  of  a  neutral  pur- 
chaser, had  been  taken  by  the  French^  and  carried  into  a  Span- 
ish port,  and  there  condemned  by  the  French  consul  as  prize, 
but  that  condemnation  had  been  reversed  on  appeal  to  the  su* 
perior  prize  court  at  Paris,  and  the  ship  restored  to  the  purchaser* 

These  facts,  however,  were  held  not  to  alter  the  case,  or 
[*17]  give  validity  *to  the  title  of  the  purchaser.     According  to 

the  principle  upon  which  these  decisions  are  founded,  a 
ship  carried  into  a  neutral  port  ought  not,  while  remaining 
there,  to  be  condemned  in  the  country  of  the  captors ;  but  as  it 
appeared  in  a  case  {t)  before  the  Court  of  Admiralty,  that  sen- 
tences of  condemnation  under  such  circumstances  had  been 
sometimes  passed  in  this  country,  the  learned  Judge  of  that 
Court  refused  to  restore  a  British  ship  carried  into  JSTorway  by  a 
Dutch  privateer,  and  condemned  by  a  Court  at  the  Hague*  But 
States  in  alliance  with  the  captors  and  at  war  with  the  country 
to  which  a  captured  ship  belongs,  are  considered  as  forming 
one  community  with  the  captors  ;  and  a  prize  carried  into  such' 
a  state  may  be  legally  condemned,  either  there  by  a  consul  bch 
longing  to  the  nation  of  the  captors  (u),  or  in  the  country  of  the 
captors  (3?).  (1) 


(r)  The  Flad-Oyen,  Martinson^  1 
Rob.  A.  R.  135. 

is)  The  KiERLiGHETT,  Spoerewig, 

3  Rob.  A.  R.  96.  And  the  Prospe- 
rous, Dec.  1800.  See  also  Ha- 
verlock  V.  Rockwood,  8  Ter.  Rep.  in  B. 
R.  268.  Where  this  principle  is 
adopted. 

U)  The  HEfTRTCK  &.  Maria,  Baar, 

4  Kob.  A.  R.  43.  A  short  time  be- 
fore this  case  was  argued,  the  same 
learned  judge  having  condemned  u 


DtUeh  ship,  but  afterwards  discover- 
ed that  although  she  was  described 
as  lying  at  Phjmouih^  she  was  in  truth 
in  JVonpnyt  directed  the  Registrar  to 
annul  the  decree.  Note  to  the  case 
of  the  Hersteldef,  1  Rob.  A.  R 
119. 

(u)  The  Betst,  JTni^er,  2  Rob,  A. 
R.  210,  note ;  and  0£ly  v.  BovU,  2 
East,  473. 

(x)  The  Christofher,  Slyboaniy  2 
Rob.  A.  R.  209. 


(1)  The  case  of  the  Henrick  6l  Maria  was  affirmed  by  the  Court 
of  Appeals  in  1807,  and  the  judgment  then  pronounced  proceeds  upon 
the  ground,  that  the  acknowledged  practice  of  Great  Britain  must  have 
the  effect  of  making  those  sentences  valid,  whilst  that  practice  contin- 
ued.    See  6  Rob.  R.  138,  note  a.    A  like  decision  was  in  the  interme- 
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1 0.  The  subject  of  Restitution  on  recapture  will  be  mention- 
ed in  the  chapter  on  Salvage. 

1 1 .  It  seems  proper  in  this  place   to  take  notice  of  what  was 

diate  time  made  by  Lord  Stowell  in  the  Comet.  5  Rob.  285 ;  and  again 
in  the  Victoria.  (Edwards  Rep.  97.) 

The  doctrine  of  the  British  Courts  proceeds,  as  is  at  once  seen,  not 
80  much  upon  its  supposed  correctness  in  point  of  principle,  as  upon  the 
general  usage  of  nations,  and  particularly  of  Great  Britain.  The  qu«9> 
tion  has  been  argued  upon  principle  in  the  Supreme  Court  of  the  United 
States,  and  afler  elaborate  discussion  it  has  been  finally  adjudged,  that 
a  condemnation  of  prize  property,  while  lying  in  a  neutral  port,  or  in  the 
port  of  an  ally,  is  valid,  and  may  be  rightfully  proceeded  in  by  the 
Courts  of  the  captors,  Hudson  ».  Guestier,  4  Cranch  R.  293. 
S.  C.  6  Cranch,  281.  See  also  the  Arabella  &  Madeira,  2  Gallison  R. 
868.  There  had  been  some  diversity  of  opinion  in  the  State  Courts  in 
prior  cases.  In  Wheelwright  v.  Depeyster,  (1  John.  R.  471)  the  va- 
lidity of  such  a  condemnation  was  denied ;  and  in  Duncanson  o. 
McLure  (4  DaU.  R.  308)  doubted.  In  the  later  case  of  Cheriot  v. 
Poussat,  3  Binn.  220,  the  Supreme  Court  of  Pennsylvania  recognized 
the  doctrine  of  Hudson  v.  Guestier. 

It  is  now  the  general  received  doctrine  in  our  Courts,  that  a  sen- 
tence of  condemnation  is  necessary  to  transfer  property  captured  as 
prtze,  and  originally  belonging  to  neutrals.  In  Hudson  v.  Guestier,  4 
Cranch,  293,  the  Court  expressly  said,  that  "  the  property  in  a  neutral 
*'  captured  as  an  enemy  is  never  changed  until  sentence  of  condemna- 
"  tion  has  passed."  The  like  doctrine  was  affirmed  in  Wheelwright  v, 
Depeyster,  (1  John.  R.  471)  and  by  the  Circuit  Court  in  Rose  ». 
Himely,  (4  Cranch,  508.)  And  if  a  sale  be  made  by  the  captors  be^ 
fore  condemnation,  the  title  is  affirmed  by  a  setitence  of  condemnation 
subsequently  passed,  so  as  to  make  it  good  ab  initio.  Williams  v.  Arm- 
royd,  7  Cranch,  423.  The  same  point  was  originally  decided  in  the 
Circuit  Court,  (2  Wash.  Rep.  608.) 

How  far  a  sentence  of  condemnation  is  necessary  to  change  the  title 
to  property  between  enemies,  has  been  a  subject  of  much  controversy, 
and  upon  which  the  Courts  of  different  countries  have  entertained  di^ 
ferent  opinions.  The  Ordinance  of  Congress  of  1781,  declared,  **  that 
"  when  any  prize  having  been  taken  and  possessed  by  the  enemy  twen- 
*'  ty  four  hours  shall  be  retaken  from  them,  the  whole  of  such  recaptur- 
"  ed  prize  shall  be  condemned  for  the  use  of  the  recaptors."  7  Jour- 
nsds  of  Congress,  68,  295.    This  Ordinance  was  held  to  apply  to  cases 
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formerly  an  important  question,  and  on  which  persons  of  emin- 
ent talents  differed  in  opinion,  viz.  whether  the  mortgagee  of  a 
ship  was  to  be  deemed  in  law  the  owner  of  it,  entitled  to  the 

of  property  of  one  of  the  belligerents,  and  not  to  the  case  of  neutral 
property.   .  Miller  ».  The  Ship  Revolution,  (2  Dall.  R,  1.)     It  fell,  how- 
ever, with  the  Confederation.    In  the  case  of  The  Mary  Ford,  (3  Dallas. 
R^.  188)  the  Supreme  Court  held,  that  captors  acquired  immediately  on 
the  capture  of  the  property  of  their  enemies  such  a  right  to  it,  aB  no 
neutral  nation  could  justly  impugn,  or  destroy  ;  and  that  if  the  captured 
property  were  abandoned  at  sea,  the  right  of  the  original  owners  wa« 
not  thereby  revived,  so  that  upon  a  libel  of  salvage  by  neutrals  in  a 
neutral  Court  the  residue  after  the  salvage  could  be  decreed  to  them ; 
but  it  must  be  decreed  to  the  captors. — The  Courts  of  a  neutral  nation 
cannot  inquire  into  the  validity  of  any  capture  made  byBel]igerent8,wheth*  * 
er  the  property  be  belligerent  or  neutral,  unless  such  capture  be  made 
in  violation  of  its  own  neutrality.     That  was  the  doctrine  of  the  Su- 
preme Court  in  Glass  v.  The  Betsy,  (3  Dallas.  R.  6 ,)  and  it  has  been 
extended  to  cases  of  captures  of-  property  asserted  to  be  American. 
United  States  v.  Peters,  3  Dall.  R.  121,     The  Invincible,  (2  Gallis.  R. 
29.  S.  C.  1  Wheaton  R.  238.)     See  also,  The  Alerta,  9  Cranch,  359. 
The  Divina  Pastora,  4  Wheat.  R.  52.     The  Estrella,  4  Wheat.  R.  298. 
The  Neustra  Senora  de  la  Caridad,  4  Wheat.  R.  497.    The  Josefa  Le- 
gunda,  5  Wheat.  R.  338.    But  see  Wheelwright  v,  Depeyster,  (1  John. 
R.  471.) 

It  is  a  general  principle,  that  the  sentence  of  a  Court  of  competent 
jurisdiction  in  rem  is  conclusive  upon  the  title  to  the  property  condemn- 
ed; Penhallow  v,  Doane,  (3  Dall.  R.  54,)  Rose  v,  Ilimely,  4  Cranch^ 
241.  Hudson  ».  Gueatier,  4  Cranch,  293.  Wheelwright  v.  Depeyster, 
1  John.  R.  471.  Brown  ».  Insur.  Co.  of  Pennsyl.  4  Yeats  R.  119. 
1  Binn.  R.  299.  Armroyd  v.  Williams,  7  Cranch,  423.  Cheriot  v» 
Foussat,  3  Binn.  220.  Baxter  t;.  N.  E.  Insur.  Company,  6  Mass.  R. 
277.  But  wherever  a  claim  is  set  up  under  a  sentence  of  condemna- 
.  tion  of  a  foreign  Court,  every  Court  has  a  right  to  examine  into  the  ju- 
risdiction of  such  foreign  Court,  so  far  at  least  as  to  ascertain  its  com- 
petency to  pronounce  the  adjudication.  For,  otherwise,  the  sentence 
can  have  no  general  validity.  Whenever  the  jurisdiction  cannot 
consistently  with  the  law  of  nations  be  exercised,  the  sentence  will  be 
disregarded.  If,  therefore,  a  vessel  be  condemned  under  circumstan- 
ces, which  establish  the  jurisdiction  to  be  unfounded,  'such  sentence 
will  be  held  a  nullity.     As,  for  instance,  if  after,  the  possession  of  a  veih 
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benefit^}  and  liable  to  the  burthens,  which  belong  to  that  char- 
acter, before  he  took  possession  of  the  ship.  It  will,  however, 
be  sufficient  briefly  to  refer  to  the  cases  (y)  in  which  decisions 

(v)  Chinnery  v.  Blackbume,  in  K. 


B.  Kast.  T.24  Geo.  3.  reported  in  a 
note.  1  Hen.  Black.  Rep.  117.  Jack- 
8wi  Y.   Vernon,  1  lien.  Black.  114. 


Westerdalt  v.  Dale,  7  Term  Rep.  in 
K.  B.  30C.  Ttcentyman  v.  Hart,^  1 
Starkie,  366.  Anneit,  v.  Carstatn 
and  another,  3  Campbell,  354. 


sel  is  lost  by  recapture,  escape,  or  volantary  discharge,  the  Court  of  the 
captors  were  to  proceed  to  condemnation,  the  sentence  would  be  deem* 
ed  invalid.     Hudson  v,  Guestier,  4  Cranch,  293.     Rose  v,  Himely,  4 
Cranch,  241.    The  Ann,  9  Cranch,  291.     So  a  condemnation  of  a 
prize  by  the  Consul  of  the  belligerent  in  a  neutral  country  is  deemed 
invalid,  because  such  a  jurisdiction  cannot  consistently  with  the  Law  of 
nations  be  exercised.   Glass  v.  The  Betsy,  (3  Dall.  R.  6.)  Wheelwright 
9.  Depeyster,  (1  John.  R.  471.)     And  the  objection  to  the  jurisdiction 
may  be  inquired  into,  not  only  as  to  the  subject  matter,  but  also  as  to 
the  authority  from  which  it  has  emanated  ;  and  if  the  Jurisdiction  be 
unauthorized  from  either  cause,  it  is  a  decisive  objection  to  the  senlence. 
Cheriot  v.  Foussat,  3  Binn.  220.     Snell  v,  Foussat,  (1  Wash.  Cir.  Rep. 
271.)     The  general  presumption  indeed  is,  that  the  jurisdiction  exer- 
cised by  a  foreign  tribunal  is  lawful ;  but  that  presumption  may  be  over- 
turned by  competent  evidence.     But  when  the  jurisdiction  is  establish- 
ed, the  sentence  is  conclusive  in  rem,  although  it  may  be  founded  upon 
principles  repugnant  to  theLaw  of  nations,  or  upon  municipal  regulations, 
which  are  unjustifiable.    Armroyd  v,  Williams,  2  Wash.  Cir.  R.  508. 
S.  C.  7  Cranch,  423. 

Cases  have  often  occurred  in  our  Courts,  where  belligerents  as  well 
as  neutrals  have  sought  restitution  for  captures  made  in  violation  of  our 
neutrality.  The  proceedings  have  sometimes  been  in  personam,  as  well  as 
in  rem.   The  principle  uniformly  established  has  been  to  decree  restitu- 
tion, wherever  the  fact  of  such  violation  has  been  proved.  Cases  of  violar 
tion  of  neutral  rights  and  sovereignty  may  arise  from  an  invasion  of  territo- 
rial jurisdiction, as  by  making  a  capture  within  the  waters,  or  within  a  ma- 
rine league  of  the  coasts  of  a  neutral  nation.  The  Act  of  Congress  of  the 
Sthof  June,1794,  ch.50,  §6,  and  Act  of  1818,  ch.83,§  7,  have  given  to  our 
Courts  jurisdiction  of  such  cases,  in  affirmation  indeed  of  what  was  previ- 
ously held  to  betheirjurisdiciioninvirtueof  the  delegation  of  Admiralty 
jurisdiction  in  civil  causes.  Glass  ».  The  Betsy,  (3  Dall.  6.)  Penhallow  v. 
Doane,  (3  Dall.  97.)  It  is  also  a  violation  of  neutral  rights  and  sovereign- 
ty, to  issue  a  belligerent  commission  within  a  neutral  country,  and  to 
equip  and  fit  out  cruisers  in  each  country,  and  to  augment  the  existing 
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have  takeD  place  on  the  subject,  as  by  recent  Acts  ef  Par* 
[^18]Iiament  (z),  when  *a  transfer  is  made  only  as  a  security 

for  the  payment  of  debts  by  way  of  mortgage,  or  of  as- 
signment to  trustees  for  sale,  on  a  statement  being  made  in  the 
book  of  registry,  and  in  the  indorsement  on  the  certificate  of 
registty  to  that  effect,  the  person  to  whom  the  transfer  is  made, 
or  any  other  claiming  under  him,  is  not  to  be  deemed  the  owner^ 
nor  is  the  person  making  such  transfer  to  be  deemed  to  have 
ceased  to  be  an  owner,  except  so  far  as  may  be  necessary  fiMr 
the  purpose  of  rendering  the  ship  transferred  available,  by  sale 
or  otherwise,  for  the  payment  of  those  debts,  to  secure  the  pay- 
ment of  which  the  transfer  was  made. 

Still  it  may  be  important  to  consider  how  far  and  under  wf  at 
circumstances  the  legal  title  and  ownership  attach  to  themselves 
the  responsibility  of  paying  for  repairs  or  necessaries  ordered  by 
other  persons.  In  the  case  of  Westerdell  against  Dale^  no  ques- 
tion of  this  sort  was  raised.  Such  a  question  has  been  since 
raised  in  other  cases,  which  should  be  noticed  in  this  place. 
The  title  to  a  ship  may  furnish  evidence  that  repairs  are  made, 
or  stores  furnished,  under  the  authority,  and  upon  the  credit  of 
the  legal  owner,  as  in  fact  they  generally  are  ;  but  it  does  no 
more;  and  therefore,  if  it  appear  that  they  were  made  or  furn- 
ished under  the  authority  and  upoi\  the  credit  of  another,  the 
legal  owner  will  not  be  answerable.    Thus,  where  the  purchas- 

(z)  4  Geo.  4.  c  41.  «.  43  ;  6  Gto.  4.  e.  110.  s.  45. 


force  of  a  belligerent  ship  coming  into  the  ports  of  such  country.  In  ail 
these  and  the  like  cases,  if  captures  are  subsequently  made  in  the  coarse 
of  the  cruise,  and  the  prizes  are  brought  into  our  ports,  restitution  will 
under  the  general  law  of  nations  be  decreed.  Talbot  v.  Jansen,  3  DalL 
R.  133.  The  Alerta,  9  Cranch,  359.  The  Estrella,  4  Wheat.  R.  298. 
The  Arragonte  Barcelones,  7  Wheat.  R.  496.  La  Conception,  6  Wheat 
R.  235.  The  Santissima  Trinidad,  7  Wheat.  R.  283.  And  the  Ae|  of 
1818,  ch.  83,  has  been  passed  in  aid  of  the  general  provisions  of  the  Law 
of  nations  on  this  subject  But  our  Courts  will  not  proceed  beyond  a  d^ 
cree  of  restitution,  when  the  property  is  brought  within  our  jurisdiction ; 
and  therefore  they  will  not  decree  damages  for  plunderage,  or  any  per- 
sonal torts  between  the  belligerents.  La  Amistad  de  Rues,  (5  Wheal. 
391.) 
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er  of  a  ship,  in  the  interval  ekpsing  between  the  inception  and 
completion  of  his  conveyance,  ordered  the  master  to  take  her  to 
a  shipwright  to  be  repaired,  which  was  done  accordingly,  the 
seller,  although  deemed  to  be  the  legal  owner  at  the  time,  was 
held  not  to  be  answerable  to  the  shipwright  (a).  And,  on  the 
other  hand,  where  a  ship  was  sold  in  the  interval  between  an 
order  for  stores,  given  by  the  seller,  and  the  delivery  of 
them  on  board,  the  purchaser  was  held  not  to  be  *re8pon-  [*19] 
sible  for  them  ;  although  he  was  responsible  for  such  ar* 
tides  ordered  by  the  master  after  his  purchase  (i).  (1) 


(a)  Young  and  another  v.  Brander 
mid  another^  8  East,  10. 


{b)   TrtwheUa  v.  Rowtj  11  East, 
435. 


*  (I)  It  is  unfortunate,  that  the  learned  EJitor  has  omitted  to  retain 
the  original  text  of  the  Author  on  this  point;  since,  however  corapara- 
lively  unimportant  it  may  now  he  io  England  hy  the  recent  Statutes  of  4 
Geo.  4.  ch.  41,  and  6  Geo.  4.  rb.  110,  the  discussion  may  have  a  very 
different  bearing  in  the  commercial  States  of  America,  where  no  similar 
statutes  exist ;  and  the  reasoning  also  may  not  be  without  use  to  illus- 
trate other  analogous  topics  of  Law.  In  this  note,  therefore,  the  origi- 
nal te&t,  will  be  first  inserted,  and  the  American  decisions  on  the  point 
will  then  be  noticed. 

The  language  of  the  Author  in  the  former  edition  was  as  follows : 
''  The  first  decision,  which  I  find  in  our  books  upon  this  subject  is  the 
case  of  Chinnery  against  Bladdmme  ;  (In  K.  B.  East.  Ter.  24  Geo.  3. 
Reported  in  a  note.  1  Hen,  Black.  Rep.  117.)  which  was  an  action 
brought  for  the  freight  of  goods  fiom  Antigua  to  London^  and  upon  the 
trial  whereof  it  was  proved  in  evidence,  that  by  an  Indenture  of  As- 
sigsment,  dated  January  4,  1783,  Rubert  Mcrryfield,  in  consideration 
of  1,166/.  185.  which  he  owed  to  the  plaintiiT,  assigned  to  her  the  ship 
B|  6ic.  in  which  ladenture  there  was  a  covenant  from  the  plaintiff  to 
re-assign  the  said  ship,  &/C.  to  Merryjield  on  payment  of  1,166/.,  with 
lawful  interest,  on  or  before  the  tenth  of  November  then  next  ensuing  ; 
that  aft  the  time  of  the  execution  of  the  deed,  the  ship  was  in  the  river 
Tfumus^  and  afterwards  sailed  to  Portsmouth^  and  continued  there  till 
the  middle  of  March  following  in  the  possession  and  under  the  command 
of  A.  B.,  and  that  the  plaintiff  did  not  then  take  possession  :  that  if/er- 
r^^^Zii  navigated, victualled,  and  manned  the  ship  as  owner  thereof,  at  his 
own  expense  and  risk,  both  from  England  to  Antigua^  and  on  her  return 
from  thence.  That  Merryjield  ^xAntigua  gave  the  command  of  her  to  one 
Dry$dale^  and  sent  her  to  England,  with  orders  to  Drysdale  to  address 
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12.  It  often  happens,  that  the  charterer  of  a  ship  causes  it  to 
be  laden  either  wholly  or  in  part  with  goods  belonging  to  other 
persons  :  in  such  cases,  it  seems  that  the  charterer  is  to  be  con- 


himself  to  Messrs.  Dunlop  of  London ,  merchants,  who  were  to  sell  her 
according  to  the  directions  contained  in  a  letter,  in  which  letter  Merry- 
Jield  also  mentioned  that  the  plaintiff  had  a  demand  against  him  for 
near  1,200/.  sterling,  which  he  hoped  to  remit  shortly ;  that  Messrs. 
Dunlop  being  applied  to  as  consignees,  lent  two  sums  of  50/.  to  Drys- 
dale  the  master,  declaring  that  they  shoald  consider  him  as  responsible, 
in  case  they  should  not  receive  the  same  by  freight,  &.c.  and  that  they 
afterwards  received  the  money  from  Drysdale :  that  the  ship  completed 
the  delivery  of  the  cargo  on  the  27th  of  September,  1783  :  that  the 
plaintiff  took  possession  on  the  29th  of  September  following,  immediate- 
ly on  receiving  information  of  her  arrival  in  the  Thames,  that  the  defen- 
dent  had  goods  Jrom  Antigua  on  board,  the  freight  of  which  amounted 
to  761.  9s,  1  Id.  for  the  recovery  of  which  the  action  was  brought :  that 
Drysdale  the  master  paid  for  lights,  custom  house  dues,  and  for  clear- 
ing the  ship,  which  the  plaintiff  repaid  him,  and  she  also  paid  his  and 
the  mariners  wages,  for  the  voyage  from  Antigua,  to  the  amount  of 
234/.  7s.  7d.  afler  she  took  possession  of  the  ship :  and  that  the  plain- 
tiff afterwards  sold  the  ship  by  auction  for  710/. 

Upon  this  state  of  facts  the  question  for  the  opinion  of  the  Court  of 
King's  Bench  was,  whether  the  plaintiff,  the  mortgagee  of  the  ship,  was 
entitled  to  receive  the  freight  earned  by  the  ship  after  the  date  of  the 
mortgage,  and  before  the  plaintiff  had  taken  possession  of  the  ship,  and 
while  the  mortgagor  had  acted  as  owner  and  employer  of  the  ship  :  the 
merchant  not  appearing  to  have  any  counter-claim  or  demand  upon  the 
mortc^agor,  which  would  have  furnished  a  defence  to  an  action  for  the 
freight  at  his  suit.  And  the  Court  of  King's  Bench  decided  that  the 
plaintiff  was  not  entitled  to  the  freight  under  these  circumstances :  they 
considered  the  contract  for  the  carriage  of  the  goods,  upon  which  the 
demand  arose,  to  have  been  made  with  the  mortgagor  on  his  own  ac- 
count, and  not  as  an  agent  for  the  mortgagee,  and  Lord  Mansfield  said, 
till  the  mortgagee  takes  possession,  the  mortgagor  is  owner  to  all  the 
world,  and  he  is  to  reap  the  profits."  And  Mr.  Justice  BuUer  said, 
If  the  mortgagor  be  considered  as  agent,  he  must  be  so  throughout, 
and  then  the  mortgagee  would  be  answerable  for  every  loss,  damage, 
*'  &c."  And  it  was  observed  that  the  payments,  which  the  plaintiff 
had  made  to  the  master,  &c«  were  voluntary  payments  to  get  possession 
of  the  ship  free  from  any  lien. 
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sidered  as  the  owner  of  the  ship  with  respect  to  those  persons. 
But  as  dilTerent  decisions  have  taken  place  it  is  proper  to  notice 
them  here. 

"  It  seems,  that  the  learned  Judges,  by  wbom  this  case  was  decided, 
were  of  opinion,  that  a  mortgagee,  who  had  not  taken  possession,  would 
not  be  liable  for  such  repairs  or  other  expenses,  as  are  not  a  charge  up- 
on the  ship  itself  in  specie.  And  so  the  law  was  afterwards  held  to  be, 
in  the  case  of  (a)  Jackson  against  Verjion,  by  Mr.  Justice  Heath  and 
Mr.  Justice  Wilso7i,  the  only  judges  present  in  the  Court  of  Common 
Pleas,  at  the  decision  of  that  case.  It  was  an  action  for  the  price  of 
ropes,  cordage,  and  other  stores  furnished  in  this  country  to  a  ship,  by 
the  order  of  one  Palmer,  between  the  date  of  a  mortgage  of  the  ship 
executed  by  him  to  the  defendant,  and  the  time  when  tlie  defendant 
took  possession  of  the  ship  in  pursuance  of  the  mortgage. 

"  In  the  determination  of  this  case  of  Jackson  against  Vernon, 
some  reliance  was  placed  on  a  case  (b),  decided  in  the  Court  of  King's 
Bench,  with  respect  to  real  property,  in  which  it  was  held  that  a  person, 
to  whom  a  term  for  years  had  been  assigned  by  way  of  mortgage,  but 
who  had  not  taken  possession  of  the  premises,  was  not  liable  to  pay  the 
rent  reserved  upon  a  lease,  by  which  the  term  was  created.  The  pro- 
priety however  of  this  decision,  with  respect  to  real  property,  has  been 
since  doubted  ;  and  it  seems  evident,  from  the  judgment  pronounced 
by  Lord  Kenyon,  the  late  very  learned  Chief  Justice  of  the  King's 
Bench,  in  the  case  of  Wcsterdell  against  Dale  (c),  that  his  Lordship 
considered  the  mortgagee  of  a  term  of  years  to  be  liable  to  the  rent  re- 
served, and  the  mortgagee  of  a  ship  to  be  liable  to  the  repairs  ;  although 
his  Lordship,  and  the  other  judges,  declined  to  give  a  positive  opinion 
on  these  paints,  because  the  determination  of  them  was  not  necessary 
to  the  decision  of  that  cause. 

"Upon  a  subject,  on  which  persons  of  such  exalted  rank  and  emi- 
nent talents  have  differed  in  opinion,  it  would  be  presumptuous  in  the 
author  of  this  treatise  to  offer  an  opinion  of  his  own.  It  may  be  re-  . 
marked,  however,  that  neither  of  the  cases  before-mentioned  seems  to 
afford  an  authority  upon  the  general  and  abstract  question  of  the  right 
or  obligation  of  the  mortgagee  ;  for  in  the  first  the  mortgagor  himself  at 

(a)  Jack^mv.  F<rwon,  1  Hen.  Blac.  114. 

[h)  Eaton  V.  Jaqfiet,  Doug.  454.  In  a  case  of  Stone  v.  Evans,  tried  before  Lord  Kenyon, 
C.  J.  at  the  Westm.  Sit.  after  M.  T.  39  Geo.  3.  iu  which  the  question  was,  whether  the 
assignee  of  leasehold  premises  was  liable  for  the  ground  rent  ?  his  Lordship  explicitly  de- 
clared, that  he  could  not  subscribe  to  the  doctrine  laid  down  in  EcUon  v.  Jaques',  it  was 
proved,  however,  that  the  mortgagee  had  taken  actual  possession.  The  difficulty  in  real 
property,  may  always  be  avoided  by  taking  an  under-lease,  instead  of  an  ossignmeiit. 

(c)  1  Ter.  Rep.  in  K.  B.  306. 
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13.  In  the  case  of  Parish  against  Crawford  (c),  an  action  way 
brought  against  the  defendant  as  owner  of  a  ship,  upon  a  prom- 
ise alledged  to  have  been  made  by  him  to  the  plaintiff  to  con- 

(c)    Shortly  reported  in   2   Stra.  j  given  is   taken  from   a   manuscript 
1251.    The  account  of  the  case  here  [  note  much  fuller  than  the  report. 

Antigua  acted  personally  in  the  management  of  the  ship  as  owner  ;  in 
the  last,  the  mortgagor  himself  ordered  the  repairs,  and  therefore  the 
credit  might  not  unreasonably  be  deemed  in  law  to  have  been  given, 
as  in  fact  it  certainly  was,  to  him,  and  not  to  the  mortgagee.  The  gen- 
eral question  will  most  properly  arise  in  the  case  of  a  contract  made  by 
the  master  in  that  character.  And  by  way  of  advice  and  caution,  I 
may  with  propriety  say,  that  every  person,  who  takes  a  mortgage  of  a 
ship,  must,  until  these  points  shall  have  received  a  more  solemn  deter- 
mination^ consider  it  to  be  possible  at  least  that  he  may  expose  himself 
to  a  loss  by  the  very  act  from  which  he  expects  a  security." 

It  remains  to  consider  the  American  decisions.    In  Ilodgdon  zk  Butts, 
(3  Cranch,  140)   the  question  of  the  liability  of  a  mortgagee  of  a  ship 
was  argued,  but  not  decided  by  the  Court.     In  that  case  A.  &  B.  bar- 
gained and  sold  to  the  plaintift' by  deed  the  schr.  Mississippi,  then  lying 
in  Alexandria  and  bound  on  a  voyage  to  New  Orleans,  &c.  and  the 
cargo  of  the  ship  Hannah,  then  at  sea,  to  indemnify  the  plaintiff  for  his 
indorsement  of  notes  to  the  amout  of  810,000,  and  if  A.  &  B.  should  in- 
demnify the  plaintiff  in  a  certain  time  after  the  arrival  of  the  schooner 
or  ship  from  the  voyage,  whichever  should  fust  occur,  then  the  deed 
should  be  void ;  and  on  failure  so  to  indemnify,  the  plaintiff  was  to  be 
at  liberty  to  sell  the  cargo  of  the  ship,  and  the  schooner  and  her  cargo. 
In  the  same  deed  A.  &  B.  bound  themselves  and  their  executors,  &c. 
and  also  the  freight  and  inward  cargo  of  the  schooner,  and  the"  cargo 
of  the  ship  to  indemnify  the  plaintiff.     A  memorandum  was  indorsed  on 
the  register  of  the  schooner  that  she  was  mortgaged  by  A.  &.  B.  to  the 
plaintiff  to  secure  the  payment  of  $10,000,  and  the  register  with  the 
indorsement  thereon  was  delivered  to  the  defendant,  who  was  master  of 
her.     The  schooner  under  the  command  of  the  defendant  sailed  on  the 
voyage  to  New  Orleans,  from  thence  to  Jamaica,  and  from  thence  re- 
turned to  Alexandria.     At  her  arrival  on  the  return  voyage,  and  not  be- 
fore, the  plaintiff  was  put  into  actual  possession  of  the  schooner  under  a 
new  and  absolute  Bill  of  sale  executed  at  the  time  by  A.  &  B.  to  the  plain- 
tiff.    The  defendant  received  the  freight  from  New  Orleans  to  Jamai- 
ca.     It  was  proved   that  the  instructions  for  the  voyage  were  driven 
by  A.  &/  B.  to  the  defendant,  and  the  whole  was  conducted  under  their 


OWNERS  OF  SHIPS.  19 

vey  ill  his  ship  a  quantity  of  moidores  from  London  to  Burba- 
does,  which  had  not  been  delivered  there.  The  facts  of  the 
case  were,  that  the  defendant,  the  owner,  had  chartered  the  ship 

management ;   and  there  was  no  evidence  that  the  plaintiff  even  gave 
notice  to  him,  that  he  should  look  to  him  for  the  freight.     At  the  com- 
menccraeut  of  the  voyage  A.  &.  B.  were  indebted  to  the  defendant  in 
a  considerable  sum  for  wages  and  disbursements  on  a  prior  voyage, 
which  sum,  and  another  sum  the  defendant  was  directed  byB.  to  discharge 
out  of  tlie   accruing  freight.     After  the  voyage  was  ended,  and  before 
the  plaintiff  took  possession  of  the  schooner,  the  defendant   settled  his 
account  with  A.  &  B.  and  deducted  these  sums.     The  plaintiff,  after  he 
received  possession  of  the  schooner,  paid  the  expenses  and  disburse- 
ments of  the  voyage  by  the  orders  of  the  defendant.     Tlie  plaintiff  had 
insured  the  schooner  for  the  voyage  after  her  departure,  and  paid   the 
premium.     Tlie  suit  was  brought  by  the  plaintiff  to  recover  the  freight, 
from  the  defendant.     Upon  these  facts  the  Circuit  Court  were  of  opin- 
ion, that  the  plaintiff  was  not  entitled  to  recover.     On  a  writ  of  error  to 
the  Supreme  Court  the  cause  went  off  upon  anotJier  ground.     It  being 
liowever  contended,  that  the  plaintiff  was  entided  to  recover  the  dis- 
bursements paid  by  him  after  he  became  absolute  owner  on  the  return 
voyage,  the  Court  said,  "  it  does  not  appear,  that  he  (the  plaintiff)   paid 
*'  these  disbursements  in  the  confidence  of  receiving  the  freight,  or  that 
"  he  teas  not  compcllahle  to  pat/  them  a^  owner  of  tlie  vessel.    The  freight 
"  had  been  previously  applied  by  the  defendant  under  the  authority  of  A. 
"  &  B.  to  the  payment  of  a  debt  due  to  himself     He  had  a  right  as  a 
^'  general  creditor,  to  retain  that  freight  as  against  the  original  owners  or 
"  their  assignee." 

la  Tucker  v,  Buffmgton,    (15  Mass.  R.  477)  the  Court  considered 
the  question  still  unsettled  in  Massachusetts,  whether  a  mortgagee  of  a 
ship  no!  in  possession  was  liable  for  repairs ;  but  intimated,  that  it  might 
weJJ  be  doubted,   whether  a  mortgagee,  who  might  have  taken  posses- 
sion, but  never  had,  could  be  considered  as  an  owner  to  any  purpose 
whatever.     And  in  the  case  then  before  the  Court,  where  there  had 
been  a  conveyance  of  a  vessel,  absolute  on  the  face  of  it,  and  the  gran- 
tees had  surrendered  the  vessel's  papers  and  taken  out  a  new  enroll- 
ment in  their  own  names,  and  altered  her  port  of  ovvnership  according- 
ly on  her  stern,  the  Court  held  them  responsible  as  owners  for  repairs, 
although  there  was  a  collateral  agreement  in  writing,  by  which  the  con- 
veyance was  stated  to  be  a  mere  security   for  debt,  and  although  the 
grantees  had  never  taken  possession  of  the  vessel,  nor  received  any  of 
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to  one  Fletcher  for  the  voyage  in  question  for  a  certain  sum,  and 
Fletcher  was  to  have  the  freight  of  goods,  but  the  freight  of 
passengers  was  reserved  to  the  defendant ;  and  the  defendant 

i 

her  earnings,  nor  had  any  care  or  management  of  her,  nor  any  concern  I 

in  manning,  victualling,  or  employing  her  ;  but  she  had  remained  in  j 

the  possession  of  the  grantors,  who  directed  her  employment,  and  re-  \ 

ccived  her  earnings.  The  Court  said,  that  the  defendants,  having  vol- 
untarily placed  themselves  in  this  condition,  must  submit  to  the  conse- 
quences of  it.  A  tradesman,  who  intended  to  work  on  the  credit  of  the 
owners  of  the  vessel,  would  have  no  means  of  conjecturing  any  one  to 
be  owner,  but  him,  in  whose  name  the  vessel  was  enrolled ;  and  this 
fact  together  with  the  alteration  on  the  stern  would  give  a  better  indi- 
cation of  ownership  than  actual  possession  of  the  vessel.  The  effect  of 
this  decision  is,  that  a  mortgagee  under  these  circumstances  must  be 
considered  as  holding  himself  out  to  the  world  as  absolute  owner  in 
possession  ;  and  liable  for  repairs  done  under  the  authority  of  the  mas- 
ter. There  was  no  proof  in  the  cause,  that  any  credit  had  been  in  fact 
given  to  the  mortgagors,  for  the  repairs  were  charged  against  the  vessel 
by  name. 

If  it  had  appeared  that  credit  was  in  fact  given  to  the  mortgagors,  it 
would  have  materially  changed  the  posture  of  the  case  ;  for  the  same 
learned  Court  has  decided,  that  even  in  a  case  of  absolute  ownership, 
where  the  owner  is  generally  answerable  for  repairs,  his  liability  may 
be  varied  by  contract  between  the  person,  who  orders  the  repairs,  and 
the  mechanic  ;  and  such  a  contract  may  as  well  be  implied  from  cir- 
cumstances as  established  by  express  agreement.  The  question  is  al- 
ways open,  to  whom  was  the  credit  given,  to  the  ship  owner,  or  master, 
or  agent,  or  consignee?  In  the  case  alluded  to,  James  v.  Bixby,  (11 
Mass.  R.  34)  the  subject  was  very  elaborately  discussed,  and  the  rea- 
soning of  the  Court  deserves  a  most  attentive  consideration. 

In  Mclrityre  v,  Scott,  {S  John.  R.  159)  the  Supreme  Court  of  New 
York  held,  that  a  mortgagee  out  of  possession  of  a  ship  is  not  liable 
for  repairs  or  necessaries  furnished  to  the  ship.  In  that  case  there 
was  a  bill  of  sale  executed  to  the  defendant  as  collateral  security  for  a 
debt ;  but  the  necessaries  were  furnished  to  the  -  ship  before  he  had 
taken  possession  of  her,  and  while  the  register  remained  in  the  name 
of  the  mortgagor,  who  had  the  control  and  management  of  her.  The 
necessaries  were  ordered  by  the  master :  but  the  plaintiff  did  not  know 
of  the  mortgage,  and  had  supplied  her  in  a  former  voyage,  and  had  been 
paid  by  the  mortgagor.  Under  these  circumstances  the  Court  thought 
the  mortgagee  not  liable,  for  he  did  not  take  the  freight ;  no  credit  was 
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appointed  the  master,  and  covenanted  with  Fletcher  for  the  con- 
dition of  the  ship  and  behaviour  of  tlie  master.  Fletcher  took 
on  board  the  moidores  and  other  goods  of  the  plaintiff  and  other 

in  fact  given  to  him  \  and  he  was  not  known  until  after  the  supplies 
were  furnished. 

In  a  subsequent  case,  Champlin  v.  Butler,  (18  John.  R.  169,)  the 
master  of  a  ship  brought  a  suit  against  the  defendant  for  his  wages 
under  the  following  circumstances.  The  defendant  held  an  absolute 
blli  of  sale  of  the  ship  from  one  M.,  and  she  was  registered  in  his  own 
name,  but  there  was  a  parol  agreement  between  the  parties,  that  it  should 
be  a  mere  security  by  way  of  mortgage,  and  this  agreement  was  well 
known  to  the  master,  who  made  a  special  agreement  with  M.  for  the 
royage,  and  knew  that  the  defendant  had  no  interest  in  the  voyage,  and 
that  the  defendant  merely  lent  his  name  to  cover  the  voyage  for  the 
benefit  of  M.  The  Court  held  the  plaintiff  not  entitled  to  recover,  upon 
the  ground,  that  an  exclusive  agreement  was  made  with  M.  and  an  ex- 
clusive credit  given  to  him.  But  if  this  had  been  out  of  the  case,  the 
Court  thought,  whether  the  defendant  were  to  be  considered  as  an 
absolute  purchaser,  or  as  a  mortgagee  in  possession,  would  be  imma- 
terial, provided  there  was  an  actual  contract  of  hiring  between  him  and 
the  plaintiff;  for  in  either  case  the  claim  would  be  good  against  the 
defendant. 

So  where  a  contract  was  entered  into  for  the  sale  of  a  vessel,  the  pos- 
session  of  which  was  immediately  taken  by  the  purchaser,  but  it  was 
agreed,  that  a  bill  of  sale  should  not  be  given  until  the  whole  purchase 
money  was  paid,  and  in  the  mean  time  the  register  stood  in  the  name  of 
the  original  owner,  who  however  exercised  no  controul  in  any  respect 
over  the  vessel,  it  was  held,  that  he  was  not  liable  for  repairs  made  by 
direction  of  the  master,  and  on  the  credit  of  the  purchaser ,  between  the 
time  of  the  contract  and  the  consummation  of  it  by  delivery  of  a  bill 
of  sale.     Leonard  w.  Huntington,  (15  John.  R.298.)     The  ground  of 
the  decision  was,  that  the  repairs  were  on  the  credit  of  the  purchaser. 
And  a  like  decision  had  been  made  in  the  prior  case  of  Wendover  v. 
H(^eboom,  (7  John.  R.  308.)     These  cases  have  been  recognized  and 
confirmed  in  the  recent  decision  of  Thorn  v.  Hicks,  (7  Cowen  R.  697.) 
This  doctrine  js  in  conformity  with  the  principles  decided  in  the  English 
Courts  in  Frazer  ».  Marsh.  2  Camp.  R.  517,  and  13  East.  238. 

The  case  of  Harrington  ».  Fry,  (2.  Bing.  R.  179)  contains  a  clear 
exposition  of  the  true  doctrine.  That  was  an  action  brought  for  sup^- 
plies  for  a  ship  against  a  party,  who  took  a  share  in  the  ship  under  a  con- 
veyance void  for  want  of  conformity  to  the  registry  acts;  and  the  Court 
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ter,  signed  a  bill  of  lading,  engaging  to  delirer  tfaem  to  tite 
plaintiff,  "  he  paying  freight  per  charter-party."     These  fects 
appearing  at  the  trial  of  the  cause  before  Lord  Kenyon,  his 
Lordship  was  of  opinion,  that  Reed  and  Parkinson  were,  with 
respect  to  the  plaintiff,  the  owners  of  the  ship  prohac  vice  ;  that 
the  defendants,  Jones  and  others^  were  not  responsible  to  him, 
and  consequently  that  the  plaintiff  could  not  maintain  his  action. 
Under  this  opinion  the  plaintiff  and  his  council  acquiesced,  and 
did  not  apply  to  the  Court  for  a  further  consideration  of  the  sub- 
ject.    But  the  before-mentioned  case   of  Parish  against  Craw- 
ford^ does  not  seem  to  have  been  adverted  to  on  this  occasion. 
In  a  more  recent  case,  in  which  it  appeared  at  the  trial,  that  a 
ship  had  been  chartered  by  the  defendants,  who  were  the  reg- 
istered owners,  to  one  De  Bevr  on  a  voyage  from  London  to  Su- 
rinam, and  was  afterwards  put  up  by  him  as  a  general  ship,  and 
that  the  plaintiff  had  shipped  a  quantity  of  oats  which  had  been 
improperly  sold  by  the  master,  and  for  which  the  action  was 
brought,  the  late  very  learned  Chief  Justice  of  the  Court  of 
King's  Bench  held  the  defendants  were  not  answerable,  and  the 
plaintiff  was  non-suited.     The  form  of  the  bill  of  lading  is  not 
noticed  in  the  report  of  this  case,  and  therefore,  I  presume,  it 
was  not  thought  material  at  the  trial  (/).     The  gentlemen,  who 
were  council  for  the  plaintiff  in  this  cause,  were  certainly  aware 
of  the  case  of  Parish  v.  Crawford,  but  they  acquiesced  in  the 
decision. 
These   two   cases  are    inconsistent  with   the    former,    but 

they  are  conformable  to  the  principle  of  judgments  pro- 
[22*]  *nounced  respectively  by  the  Courts  of  King's  Bench  and 

Common  Pleas  on  questions  of  Insurance,  wherein  it  was 
decided,  First  {g),  that  a  deviation  conunitted  by  the  master, 
with  the  knowledge  of  the  absolute  owner,  and  which  therefore 
could  not,  according  to  the  law  of  England,  be  an  act  of  barra- 
try with  respect  to  Aim,  was  an  act  of  barratry  with  respect  to  a 
third  person,  who  had  hired  the  ship  by  a  charter-party,  and  who 
was  considered  as  owner  for  the  particular  voyage,  with  relation 
to  the  subject  of  that  cause ;  Secondly  (A),  that  a  wilful  run- 


(/)  Mackenzie  v.  Rmoe  and  others,  3 
Campbell,  482. 
(g)  Valkjo  v.  Whetltr,  Cowp.  143. 


(h)  Soares  v.  Thornton^  7  Taunton, 
627. 
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fling  ashore  by  the  absolute  owner,  with  the  privity  of  the 
master,  was  an  act  of  barratry  against  the  merchant,  under 
whose  sole  controul  the  entire  vessel  for  a  time  was  placed. 
•  They  are  conformable  also  to  the  principle  of  another  deci- 
sion. The  registered  owner  of  a  ship  let  the  vessel  at  a  certain 
rent,  to  the  person  who  acted  as  master ;  this  person  ordered 
stores,  which  were  supplied  for  the  use  of  the  ship,  and  for 
which  an  action  was  brought  against  the  registered  owner,  but  it 
was  held  that  he  was  not  answerable,  because  the  master  was 
not  his  servant,  nor  was  the  order  given  on  his  behalf  (i).  And 
probably  the  case  of  Parish  v.  Crawford  is  not  to  be  considered 
as  law ;  for  although  the  absolute  owner  might  in  each  of  these 
eases  be  ultimately  answerable  to  the  charterer  of  the  ship,  yet 
there  was  no  contract,  either  express  or  implied,  between  him 
and  the  proprietors  of  the  goods.  (1) 

(i)  Frazer  v.  Marsh,  2  Campbell,  517,  and  13  East,  238. 


(I)  The  question,  who  is  to  be  considered  as  owner  for  the  voyage  in 
cases  of  charter  party,  so  as  to  create  a  liability  for  repairs,  or  breaches 
of  duty,  has  been  several  times  litigated  in  the  American  Courts. 

In  Hooe  v,  Groverman,  (I  Cranch,  214)  there  was  a  charter  party, 

whereby  A.  let  to  B.  for  a  certain  voyage  the  whole  tonnage  of  the  brig 

Nancy,  and  covenanted  to  deliver  the  cargo  at  the  port  of  destination, 

dangers  of  the  seas  excepted,  and  that  the  brig  should  be  tight  and 

strong,  and  properly  manned  for  the  voyage,  and  the  return  cargo  should 

be  delivered  to  B.  at  the  home  port ;  and  by  other  provisional  articles  it 

was  further  agreed,   "  that  the  master  should  be  instructed  by  A.  to 

**  touch  at  Falmouth,  and  there  lay  off  and  on  24  hours,  or  longer,  if 

'*  desired,  in  day  light,  during  which  time  there  will  come  off  orders 

"  from  C.  D.  or  E.  &  Co. ;"  and  the  master  was  to  proceed  to  such 

port  of  five  specified  ports  as  their  orders  should  state  ;  and  "  if  the  ves* 

selWas  detained  over  twenty  four  hours  at  Falmouth  demurrage  should 

be  paid  for  the  time  at  the  rate  stipulated  in  the  charter  party." 

The  brig  proceeded  to  Falmouth,  and  there,  no  orders  being  ready,  the 

brig  by  the  advice  and  orders  of  C.  came  into  port,  instead  of  lying  off 

and  on,  and  was  there  seized  and  detained  80  days.     A.  brought  an 

action  of  covenant  for  the  demurrage,  alleging  as  a  breach,  that  the  brig 

was  by  the  orders  of  C.  carried  into  port,  and  thereby  detained  80  days. 

One  question  made  was,  whether  B.  was  owner  for  the  voyage,  so  that 

he  was  liable  for  the  acts  of  the  master,  and  particularly  for  the  demur- 
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CHAPTER  THE  SECOND. 


OF    PROPERTY    IN    BRITISH    SHIPS. 


1.  All  commercial  nations  have,  for  the  advancement  of  their 
individual  prosperity,  conferred  various  privileges  of  trade  upon 
the  ships  belonging  to  their  own  countrymen ;  and  the  Legisla- 
ture of  this  nation  has  for  the  same  purpose,  at  diflferen-t  periods, 
enacted  laws  suitable  to  the  circumstances  of  the  times,  requir- 
ing, for  the  exercise  of  same  particular  branches  of  commerce, 

rage.  The  Supreme  Court  of  the  United  States  held,  that  upon  the  true 
construction  of  the  charter  party  B.  was  not  owner  for  the  voyage,  but 
that  A.  continued  owner.  In  commenting  on  the  case,  the  Court  ob- 
served, that  the  tonnage  only  of  the  vessel  was  let;  that  A, covenanted 
to  deliver  the  cargo  outward  and  homeward,  and  that  the  vessel  was 
tight,  dLc.  and  should  be  kept  well  apparelled  and  manned  during  the 
voyage.  All  of  which  facts  demonstrated,  that  A.  meant  to  retain  the 
ownership  and  control  of  the  vessel  during  the  voyage.  And  that  un- 
der the  circumstances  of  the  case  no  demurrage  was  due,  as  the  de- 
tention was  either  by  the  misconduct  of  the  master,  for  which  A.  was 
answerable,  or  for  the  purpose  of  avoiding  danger ;  and  was  not  occa- 
sioned by  any  misconduct  of  B.,  or  by  laying  off  and  on  the  port  of  Fal- 
mouth. 

Tn  the  case  of  the  sliip  Blaireau,  (2Cranch,.240)  the  same  Court 
held  the  owners  entitled  to  salvage,  although  the  saving  ship  was  under 
a  charter  party  of  affireightment,  and  the  charterer  was  on  board.  It 
may  be  gathered  from  ^he  argument,  (for  the  terms  of  the  charter  party 
do  not  appear,)  tlrnt  the  original  owner  was  stiU  deemed  owner  for  the 
voyage. 

In  the  Marcardier  v.  Chesapeake  Insur.  Co.  (8.  Cranoh,  39)  the 
master,  wlio  was  the  general  owner,  made  a  charter  party,  and  thereby 
let  to  the  plaintiff  the  Brig  Betsey,  excepting  and  reserving  her  cabiu  for 
tlie  use  of  the  master  and  mate,  and  the  acconunodation  of  passengers, 
and  so  much  room  in  the  hold,  as  might  be  necessary  for  the  mariners 
and  storage  of  water,  wood,  provisions  and  cables  for  the  voyage.     The 
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^hips  not  only  of  the  property  of  its  own  subjects,  but  also  of 
the  built  of  its  own  dominions  ;  allowing  other  branches  to  ships 
the  property  only  of  its  own  subjects,  without  regard   to  tlie 

owner  also  stipulated  to  man,  victual,  and  navigate  the  brig  at  his  own 
charge  during  the  voyage,  and  to  receive  on  board  any  goods,  &c.  &c. 
&.C.  to  deliver  them  at  the  port  of  destination.     The  passengers  were 
to  be  at  the  joint  expense  of  the  parties,  and  they  were  equally  to  share 
the  passage  money;  and  the  plaintiff  covenanted  to  pay  a  certain  freight 
and  demurrage.     In  an  action  on  a  policy  of  insurance  brought  by  the 
plaintiff  to  recover  for  a  loss  in  the  voyage,  one  of  the  losses  being  as- 
signed to  be  by  Barratry  of  the  master,  the  question  arose,  whether  the 
plaintiff  was  owner  for  the  voyage.  The  Court  held  that  the  defendant  was 
not  owner  for  the  voyage.     In  delivering  the  judgment  it  was  said,  "  A 
"  person  may  be  owner  for  the  voyage,  who  by  a  contract  with  the  gene- 
**  ral  owner  hires  the  ship  for  the  voyage,  and  has  the  exclusive  possession, 
**  command,  and  navigation  of  the  ship.  Such  is  understood  to  have  beea 
**  the  case  in  Vailejo  ©.Wheeler,  Cowper.  R.I43.  But  where  the  general 
owner  retains  the  possession,  command  and  navigation  of  the  ship^  and 
contracts  to  carry  a  cargo  on  freight  for  the  voyage,  the  charter  party 
'*  is  considered  a  mere  affreightment  sounding  in  covenant,  and  the 
"  freighter  is  not  clothed  with  the  character  or  legal  responsibility  of 
^  ownership.  Such  was  the  case  of  Hooe  v,  Groverman,  (1  Cranch,  214) 
"  in  this  Court.    In  the  first  case,  the  general  freighter  is  responsible  for 
the  conduct  of  the  master  and  mariners  during  the  voyage ;  in  the 
latter  case,  the  responsibility  rests  on  the  general  owner.    On  exam- 
''  Ining  the  charter  party  in  the  present  case  there  can  be  no  doubt  from 
**  the  terms  and  stipulation,  that  it  falls  within  the  latter  class  of  cases. 
'*  The  master,  who  was  the  general  owner,  retained  the  exclusive  posses- 
''  sion,  command  and  navigation  of  the  vessel,  and  she  was  navigated  at 
"  his  expense  during  the  voyage."  See  also  Gracie  v.  Palmer,  8  Whea- 
ton  R.  605. 

The  same  doctrine  was  stated  by  the  Supreme  Court  of  New  York, 
in  Mclntyre  v.  Bowne,  (1  John.  R.  229.)  There,  A.  chartered  a  vessel 
to  B.  Sc.  C.  for  a  particular  voyage,  retaining  half  the  cabin  and  certain 
privileges  for  the  master  and  mate,  and  covenanted  to  hire  and  pay  the 
master  and  men,  and  furnish  provisions  for  the  voyage,  &e.  The  Court 
said  the  true  distinction  is,  '^  that  where  by  the  terms  of  the  charter  the 
"  shipowner  appoints  the  master  and  mariners,  and  retains  the  manage- 
"  ment  and  control  of  the  vessel,  the  charter  is  rather  to  be  considered  as 
"a  covenant  to  carry  goods;  but  where  the  whole  management  is  given  over 
"  to  the  frcighter.it  is  more  properly  a  hiring  the  vessel  for  the  voyage, 
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built ;  and,  in  others,  in  which  foreign  shifM  were  ttfiered  to 
participate,  favouring  those  of  its  own  subjects  by  a  diflSsrence 
in  the  rate  of  duties.    It  has,  however,  at  all  times,  been  the 

**  and  in  such  case  the  hirer  would  be  deemed  owner  pro  hac  vice."  In  a 
subsequent  case,  (Hallett  v.  Columbian  Insurance  Co.  8  John.  R.  272) 
where  the  ship  owners  by  a  charter  party  let  the  vessel  to  the  master  for  a 
term  not  exceeding  four  months  at  a  stipulated  sum  per  month,  and  cove- 
nanted to  put  the  vessel  in  good  repair,  and  keep  her  in  repair  at  their 
own  cost,  and  that  she  should  be  at  their  risk  during  the  term  ;  and  the 
master  covenanted  to  take  and  employ  the  vessel  on  the  terms  mention- 
ed, and  to  victual  and  man  her  at  his  own  costs  and  charges  during  the 
employment ;  it  was  held,  that  the  master  was  owner  for  the  voyage  ;  that 
there  was  a  complete  letting  of  the  entire  vessel  for  the  voyage  ;  that 
the  master  was  to  victual  and  man  her  at  his  own  cost ;  and  that  he 
had  the  exclusive  control  and  management  of  her,  so  that  he  must  be 
deemed  temporary  owner.    See  also  Cheriot  v,  Baiker,  2  John.  R.  346. 

The  same  principles  have  been  recognized  by  the  Supreme  Coort  of 
Massachusetts  in  Reynolds  o.Toppan,(15  Mass.  R.  370)  which  case  was 
much  like  that  in  8  John.  R.  272,  in  its  circumstances ;  and  also  in 
Taggard  v.  Loring,  (16  Mass.  R.  336)  where  the  ship  owners  let  the 
vessel  to  the  master  for  a  certain  term,  to  be  employed  by  him,  and  vict- 
ualled and  manned,  and  at  all  expenses  during  the  term,  except  keep- 
ing the  vessel  in  repair ;  and  for  the  use  of  her  he  agreed  to  pay  the 
general  owners  one  half  of  her  earnings.  There  was  no  charter  party 
or  written  agreement ;  but  the  Court  held,  that  the  master  was  owner 
for  the  term,  and  could  not  commit  barratry.  See  also  Oliver  v.  Green, 
(3  Mass.  R.  133.) 

The  case  of  Fletcher  v,  Braddick,  5  Bos.  &  Pull.  182,  is  strong  in 
support  of  the  same  doctrine.  There,  the  owners  had  let  the  ship  for 
six  months  by  charter  party  to  the  Commissioners  of  the  Navy,  who 
had  put  on  board  a  commander  in  the  Navy,  who  had  the  command  of 
the  ship.  The  charter  party  contained  covenants  on  the  part  of  the 
owners,  that  they  would  provide  a  crew  and  pay  and  victual  them ;  that 
they  would  repair  the  ship  and  si^>ply  her  with  stores ;  but  the  guns 
and  ammunition  were  to  be  found  by  the  government ;  and  that  the 
master  should  obey  the  orders  and  instructions  of  the  naval  com- 
mander. On  the  part  of  the  Commissioners  there  was  a  covenant  t6 
pay  a  certain  freight,  and  if  the  ship  was  destroyed  by  the  enemy,  or 
sustained  damage  in  any  action  with  the  enemy,  that  the  government 
should  pay  for  the  loss  or  injury.  The  action  was  brought  against  the 
owners  for  running  down  the  ship  of  the  plaintiffs  during  the  time  of 
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policy  of  ibe  Legislatare.  to  confine  the  privileges  of  oar  trade, 
as  fer  as  wa«  consistent  with  the  extent  of  h,  to  ships  built  with- 
in the  King's  dominions ;  but  it  was  reserved  for  the  reign  of 
his  iate  Majesty  to  see  the  ship-building  of  the  country  advan- 
ced to  such  a  state  as  to  warrant  Uie  confinement  of  these  priv- 
ileges exclusively  to  ships  of  that  description,  or  tftfcen  as  prixe 
in  war.  And,  accordingly,  this  measure  was  carried  into  execu* 
tion  by  a  statute  (a),  made  in  the  26th  year  of  his  late  Majesty's 
reign  ;  reserving,  however,  to  such  foreign-built  ships,  as  were 
then  the  property  of  his  subjects,  the  privileges  to  which  they 
were  then  entitled  by  the  existing  laws.  For  the  more 
efiectual  ^execution  of  this  important  measure  of  public  [*24] 
policy,  various  new  regulations  were  at  the  same  time  in- 
troduced, to  ascertain  the  built  and  property  of  ships,  which 
were  afterwards  improved  by  subsequent  statutes  (&),  as  expe- 
rience shewed  that  some  particulars,  notwithstanding  the  great 
attention  paid  to  the  original  statute,  and  the  great  talents  em- 
ployed in  framing  it,  had  not  been  sufficiently  provided  for  by  it. 
The   great  and  perhaps  the  only  original  object  of  these 


la)  26  Geo.  3.  c.  60. 

(6)27  Geo.  3.  c.  19;  34  Geo.  3.  c. 


42  and  68  ;  35  Geo.  3.  c.  58 ;  37  Geo. 
3.  c.  63. 


the  hiring.  On  this  ease  the  Court  of  Common  Pleas  gave  judgment 
for  the  defendants,  and  said,  notwithstanding  the  charter  party  entered 
into  between  the  owners  and  the  Commissioners  of  the  Navy,  the  ship 
belonged  to  the  defendants.  It  was  navigated  by  a  master  and  sailors 
provided  by  them,  and  it  is  difficult  to  say,  that  it  is  not  to  be  considered 
as  their  ship  with  regard  to  all  the  world,  except  the  Commissioners  of 
the  Navy;  and  that  the  taking  of  an  officer  on  board  belonging  to  those, 
to  whom  they  had  let  the  ship,  could  not  exonerate  them  from  responsi* 
bility.  See  also  Kleine  v.  Catara,  (2  Gallis.  R.  61,  76)  and  post.  pt. 
3.  ch.  1,<57,  page  179. 

In  cases  of  abandonment  to  underwriters,  the  latter  become  by  re- 
lation owners  from  the  time  of  the  loss,  on  account  of  whi^h  the  aban- 
donment was  made ;  and  they  are  couseqaendy  liable  for  all  repairs 
and  necessary  expenses  incurred  after  the  loss.  United  Insur.  Co.  v. 
Robinson,  2  Caines  R.  %0.  United  Insur.  Co.  v.  Scott,  1  John.R. 
106.  Reade  v.  Commercial  Ins.  Co.  3  John.  R.  352.  2  Emerig. 
Assur.  194, 1 96.  Potbier.  Contract  d' Assurance  N.  138.  Lee  p.  Board- 
man,  3  Mass.  R.  238.  Stocker  v.  Harris,  3  Mass.  R.  417.  See  Post, 
note  to  page  84. 
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staiotes,  was  to  advance' the  public  policy  of  the  slate,  by  tbe 
notoriety  of  prc^ierty  obtained  through  the  medium  of  a  public 

Register,  a  measure  adopted  with  numenMU  improTementa 
[*25]  from  the  wisdom  of  former  tiroes  (c).    They  *were  ofteBt 

and  upon  the  whole  perhaps  truly,  consideied  beneficial 
in  another  p<lint  of  view,  namely,  as  calculated  to  prevent  the 
commission  of  private  fraud  upon  individuals :  but  the  instances, 
in  which  fair  and  honest  transactions  are  rendered  unavailable 
through  a  negligent  want  of  compliance  with  the  forms  directed 
by  *tbese  and  other  statutes  requiring  a  public  register  of  con- 
veyances, make  the  expedience  of  all  such  regulations,  conad<* 
ercc^  with  reference  to  private  benefit  only,  a  matter  of  question 
and  controversy.  It  happened  also  with  regard  to  these  stat- 
utes, as  to  all  others  of  a  similar  kind,  that  doubts  and  difficul- 
ties arose  upon  their  construction,  and  upon*the  application  of 
general  rules  and  enactments  to  particular  cases.  The  matters 
to  be  provided  for  were  very  numerous  and  very  various  :  the 
difficult)  of  framing  positive  regulations,  even  for  objects  <rf*  a 
limited  nature,  is  much  greater,  than  those,  who  have  not  tried 


{c)  The  registeiing  of  ships  appears 
to  liave  been  first  introduced  into 
practice  in  this  country  by  the  Navi- 

fation  Act,  l2Car.2.  c.  16. s,  10.  A.  D. 
()00.    For  it  is  not  mentioned  in  the 
Navigation  Ordinance  in  the  time  of 
the  usurpation  ;  but  the  SUUuU  of 
Charles  the  Second  only  requires yor- 
eign  siiifMj  British  owned  to  be  regis- 
tered. The  StatuU  7  &  8  ff .  3.  c.  2§.  *. 
17.  requires  British  or  Plantation  built 
shipH  British  oumed  if  intended  to  be 
employed  in  the  Plantation  trade, 
and  also  jnnze  ships,  to  be  registered. 
And  shi}iB,  for  which  Mediterranean 
passes  were  wanted,  were  also  regis- 
tered in  consequence  of  a  regulation 
at  the  Admiralt^r,   although  a  regis- 
ter was  not  required  by  Statute  for 
British  ships  employed  in  the  Medi- 
terranean trade ;  as  we  learn  from 
Reeve's  ITistoryof  the  Law  of  Ship- 
ping and  Navigation,  p.  423.     Louis 
UiA  fourteenth,  by  &n  Ch-dinance  dated 
the  24th   October  1681,  required  all 
his  subjects  to  make  a  declaration  in 
the  Admiralty  of  their  residence,  of 
all  ships  belonging  to  them,  whether 
built  in  FVance  or  foreign  countries, 


and  of  the  names  of  the  several  part- 
owners,  who  were  to  be  FVencnmen 
only,  and  resident  in  Drance^  in  order 
to  preserve  the  privileges  of  the  na- 
tional flag  to  his  own  subjects.    See 
Valin  on  die  French  Ordinance,  toni« 
1.  564,  Sfc»     The  first  article  of  the 
Hanseatic   Ordinance  of  1614,  pro- 
hibits the  building  of  ships  in  the 
Hanse  Towns  to  all,  except  citizens 
and  persons  having  the  particular 
permission  of  the  Magistrates  of  tlie 
place.     An  Act  of  Congress  of  the 
31st  of  December  1792,  ch.  1.  con- 
tains regulations  for  registering  ahipa 
in  the   United  States  of  America, 
the  greater  part  of  which  corres- 
pond almost  exactly  with  those  of 
our  Statute  of  26  Geo.  3.  c.  60.    The 
national  piivileges  of  trade  are  con- 
fined to  ships  belonging  to  and  com- 
manded by  Citizens  of  America^  and 
either  built  within  the  United  States, 
or  belonging  to  American  Citizens  on 
the  16th  of  May  1789,  and  continu- 
ally thereafter ;    or  taken   and  con- 
demned as  prize  in  war ;  or  forfeit- 
ed for  a  breach  of  the  laws  of  the 
United  States. 
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the  experimenl  themselves,  or  attended  with  candoor  to  the  ex* 
perimeBts  of  others,  ure  ready  to  admit.  It  will  often  happen 
that  defects  can  be  discovered,  and  inconvenience  manifested, 
by*  experience  alone.  After  an  experience  of  somewhat  more 
than  thirty  years,  it  was  thought  advisable  to  make  many  alter- 
ations, and  to  comprize  the  whole  subject  in  one  statute ;  and 
accordingly  all  the  former  Acts  were  repealed,  and  a  new  statute 
passed  in  the  fourth  year  of  the  reign  of  his  present  Majesty, 
which  took  effect  for  general  purposes  on  the  first  of  Janu- 
ary 1 824  (d).  In  the  sixth  year  of  the  same  reign,  all  the  stat- 
utes relating  to  the  Customs  were  repealed  in  order  to  bring  the 
whole  of  that  extensive  and  complicated  subject  into  a  very  few 
Acts  (e)  ;  and  it  was  considered  that  by  this  measure  the 
^Register  Act  of  the  fourth  year  of  that  reign  was  virtual-  [*26] 
)y  repealed.  A  new  Act  (/)  was  accordingly  passed,  which 
(with  two  or  three  other  slight  alterations  introduced  in  the  next 
year)  is  now  the  law  for  the  registering  of  British  ships. 

The  Act  of  the  sixth  year  does  not  appear  to  diflfer  from  that 

* 

of  the^^rtA  year,  except  by  the  introduction  of  two  additional 
clauses  relating  to  the  repairs  and  manning  of  British  ships,  in- 
troduced to  prevent  the  bad  effects  of  combinations  among 
shipwrights  and  seamen  ;  the  first  of  which  is  temporary  the 
latter   permanent.    The  most  important  points  of   difference 
between  the  new  regulations  and  the  former,  are,  That  it  is  no 
longer  necessary  to  recite  the  certificate  of  register  in  a  contract 
for  the  sale  of  a  ship ;  and  that  in  a  bill  of  sale  or  other  instru- 
ment intended  to  operate  as  a  transfer  of  tlie  property,  it  is 
sufficient  to  recite  the  principal  contents  of  the  certificate,  and 
a  provision  is  introduced,  with  a  view  to  prevent  the  effect  of 
certain  errors  in  the  recital  (g) :  That  the  indorsement  on  the 
certificate  is  to  be  made  by  the  public  officers,  instead  of  the 
.  party  transferring  (A) :  That  a  mortgagee  or  trustee  for  the  pay- 


i; 


[d)  4  Geo.  4.  c.  41. 

(e)  Four  hundred  and  forty-five 
Acta  and  parts  of  Acts  were  express- 
ly refiealed  by  the  6  Geo.  4,  c.  105. 
and  die  whole  matter,  incli^ding  the 

.  registry  of  ships,  comprised  in  elev- 
en  Acts,  viz.  from  c.  106.  to  116.  in- 
clusive. In  the  next  year,  however, 
five  of  the  re|)ealed  Acts  were  reviv- 


ed, a  few  other  Acts  repealed,  and 
some  few  amendments  made  to  the 
eleven  Acts  before  mentioned,  by 
the  sL  7,  Geo.  4.  c.  48. 

6  Geo.  4.  c.  110.  7  Geo.  4.  c.  48 

g)  ^ 

(h)  Sect.  37. 


(/)6 
d.  25. 


sect.  25.  2(>.  27. 
(g)  Sect.  36. 
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ment  of  debit,  ia  oot  to  be  deemed  an  owner  (t),  nor  hui  intemst 
to  be  affectod  by  the  subaeqiient  bankruptcy  of  tbe  mortgagctf 
or  assignor,  on  the  ground  of  reputed  ownership  {k) :  That  tbe 
specific  share  of  every  part-owner  (and  which  is  required  to  be 
one  or  mote  64th  parts)  must  be  mentioned  in  the  registry,  ex- 
cept in  the  case  of  partners  in  trade,  whose  interest  is  to  be 
considered  as  partnership  property  (/) :  That  oidy  thirty-two 
persons  shall  be  entitled  to  be  legal  owners  as  tenants  in  com- 
mon, with  a  provision  for  the  equitable  title  of  minors,  legatees^ 
creditors,  d&c.  and  a  provision  also  for  joint-stock  c<Hnpa- 
[*27]  nies  (m) ;  that  more  extensive  powers  are  *given  for  a 
registry  de  novo;  and  that  copies  of  affidavits  and  entries 
in  the  books  of  the  Custom  house  are  made  evidence,  in  order  to 
prevent  the  necessity  of  the  attendance  of  the  public  officers 
to  produce  the  originals  (n). 

An  enumeration  of  the  commercial  privileges  of  British  ships, 
does  not  properly  belong  to  this  Treatise  ;  but  as  they  are  now 
comprised  in  one  statute  and  four  sections  of  another  (o),  and  it 
has  been  necessary  to  quote  some  parts  of  the  former  of  these 
stetutes,  it  has  been  thought  advisable  to  print  the  whole  of  it 
in  the  appendix.  (1.) 


(i)  SecL  45. 
[k)  Sed.  46. 

[m)  SecL  33. 


(n)  Sect,  43. 

(o)  6  Geo.  4.  c.  109.  4  Geo.  4.  e.  48. 
t.  21. 22.  23.  24. 


(1)  The  British  Acts,  here  referred  to,  have  been  omitted  in  the  Appen- 
dix to  this  edition,  and  the  American  Acts  on  the  same  subject  substi- 
tuted. It  seemed  hardly  correct  to  burthen  an  American  purchaser 
with  the  expense  of  one  hundred  and  fifty  close  printed  pages  of  matter, 
which  was  of  very  remote  application  to  his  wants  or  inquiries.  The 
teiU  of  Mr.  Abbott  gives  a  view  sufficiently  intelligible  of  all  the  leading 
enactments. 

• 

In  this  chapter  the  same  order  will  be  followed  in  the  Notes,  as  is 
adopted  in  the  text,  in  bringing  before  the  reader  tbe  corresponding  sec- 
tions of  our  own  Registry  and  Navigation  Acts,  so  that  the  coinciden- 
ces and  differences  may  be  immediately  perceived.  Tbe  Government 
of  the  United  States  was  early  impressed  with  the  propriety  of  estab- 
lishing commercial  regulations  for  the  encouragement  of  our  own  trade, 
and  conferring  peculiar  privileges  upon  ships  built  and  owned  within 
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This  object  of  the  Legislature,  is  to  confine  the  privileges  of 
British  ships,  to  ships  duly  registered.   This  appears  not  only  by 

the  country.  A  ship  Registry  Act  was  passed  by  Congress  on  the  first 
of  September,  1789,  ch.  1 1 ;  but  it  being  found  inadequate  and  defec- 
ti?e,  it  was  repealed,  and  a  new  Act  substituted  in  its  stead  in  Decem- 
ber, 1792.  (Act  of  31  Dec.  1792,  cb.  45,  [1])  This  Act  exclusively 
applies  to  vessels  engaged  in -foreign  trade.  In  February,  1793,  another 
Act  was  passed,  (Act  of  18th  of  February,  1793,  ch.  52,  [8])  for  the 
enrollment  of  vessels  engaged  in  the  coasting  trade  and  fisheries.  These 
Acts,  with  some  few  amendatory  Acts,  constitute  the  basis  of  our  regula- 
tions on  the  subject  of  domestic  shipping.  The  privileges  of  American 
ships  are  confined  to  such  ships  and  vessels  as  are  registered  or  enrolled 
m  conformity  with  these  Acts  ;  and  none  others  are  deemed  ''  ships  or 
**  vessels  of  the  United  States."  And  if  any  registered  ship  is  sold  or  trans- 
ferred in  whole  or  part  by  way  of  trust,  confidence  or  otherwise  to  a 
foreigner,  and  such  sale  or  transfer  shall  not  be  made  known  in  the  man- 
ner directed  by  the  Act,  she  is  liable  to  forfeiture.  Act  of  1792,  ch. 
45.  [1]  &  §  16.  §  7.]  And  in  like  manner  the  transfer  of  a  vessel  li- 
censed (or  the  colsting  trade  or  fisheries  to  a  foreigner  subjects  the 
same  to  forfeiture.    Act  of  1793,  ch.  52.  [8]  §  32. 

Besides  the  privileges  and  benefits  in  respect  to  tonnage  and  other 
discriminating  duties  between  ships  and  vessels  of  the  United  States 
and  foreign  ships,  by  a  recent  Navigation  Act  of  Congress,  all  importa- 
tions from  foreign  countries  are  prohibited,  except  in  vessels  of  the  U. 
States,  or  of  ships  of  such  countries,  with  certain  exceptions  as  to  re- 
ciprocity, which  it  is  unnecessary  to  enumerate  ;  and  importations  in 
the  coasting  trade  are  prohibited  to  foreign  ships.  See  Act  of  1  March, 
1817,  cb.  204,  and  Act  of  27  April  1816,  ch.  107,  §  3.  See  also,  as  to 
tonnage  Duties,  the  Act  of  20th  of  July,  1790,  ch.  57,  [30]. 

Courts  of  law  will  not  lend  their  sanction  to  any  proceedings  or  con- 
tracts between  parties,  the  object  of  which  is  to  violate  our  Registry 
Acts.  They  will  not,  therefore,  assist  a  foreigner  to  recover  any  ba- 
lance due  to  him  in  carrying  on  trade  by  ships  held  for  his  benefit  ia 
the  name  of  a  citizen,  who  acted  as  his  factor.  Maybin  r.  Coulson,  (4L 
Ball.  R.  298.)  Nor  to  recover  a  ship  so  illegally  held.  Duncanson  v. 
McLure,  4  Dall.  R.  308.)  Musgatroyd  v.  McLure,  (4  Dall.  R.  342.) 
The  same  salutary  doctrine  was  recognized  in  The  Executors  of  Cam- 
bioso  V,  The  Assignees  of  MofTatt,  (2  Wash.  Cir.  R.  98.)  See  also 
The  Aurora,  3  Rob.  R.  133.      Battersey  v.  Smith,  3  Madd.  R.  110. 
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the  Register  Act,  but  also  by  the  Navigation  Act  (o).  By  the 
Register  Act,  it  is  enacted,  That  in  case  any  ship,  not  being 
duly  registered,  and  not  having  obtained  such' certificate  as  in 
that  act  is  mentioned,  which  is  the  same  as  the  certificate  in  the 
4th  Geo.  3,  shall  exercise  any  of  the  privileges  of  a  British  ship, 
the  same  shall  be  subject  to  forfeiture  and  may  be  seized  by  any 
officer  of  the  Customs,  with  a  saving,  however,  of  the  privileg- 
es of  ships  formerly  registered,  until  the  time  at  which  they 
shall  be  required  by  that  Act  to  be  registered  de  novo  (p) ;  which 
is  the  time  of  the  ship's  first  arrival  and  entry  at  the  port  to 
which  she  belongs,  or  at  any  other  port  in  the  same  part  of  the 
United  Kingdom,  or  in  the  same  colony,  plantation,  island,  or 
territory,  unless  it  shall  be  certified  on  the  former  certificate  by 
the  collector  and  comptroller  of  the  port  to  which  the  ship  be- 
longs, that  further  time  has  been  granted  by  the  commissioners 
of  the  Customs  for  ascertaining  and  registering  the  number  of 
such  shares  as  cannot  then  be  ascertained  (y).  And  by  the 
Navigation  Act,  it  is  enacted.  That  no  ship  shall  be  admitted  to 
be  a  British  ship,  unless  duly  registered  as  such  (o). 

But  from  this  general  enactment  are  excepted,  first,  Brii- 
[*2S]  wft-built  boats  or  vessels  under  fifteen  tons  burthen,*wholly 

owned  and  navigated  by  British  subjects,  which,  although 
not  registered  as  British  ships,  shall  be  admitted  to  be  British 
vessels,  in  all  navigation  in  the  rivers  and  upon  the  coasts  of 
the  United  Kingdom,  or  of  the  British  possessions  abroad,  not 
proceeding  over  sea,  except  within  the  limits  of  the  respective 
colonial  governments,  within  which  the  managing  owners  of 
such  vessels  respectively  reside.  Secondly,  British-hxxili  boats 
or  vessels  wholly  owned  and  navigated  by  British  subjects,  not 
exceeding  the  burthen  of  thirty  tons,  and  not  having  a  whole 
or  a  fixed  deck,  and  being  employed  solely  in  fishing  on  the 
bank  and  shores  of  JVewfoundlandj  and  of  the  parts  adjacent,  or 
on  the  banks  and  shores  of  the  provinces  of  Canada,  JSTova  Scotia^ 
or  JSTew  Brunswick^  adjacent  to  the  Gulf  of  St,  Jjdtvrence^  or  on 
the  north  of  Cape  Causo,  or  of  the  islands  within  the  same,  or 
in  trading  coastwise  within  the  said  limits,  which  shall  be  admit- 
ted to  be  British  boats  or  vessels,  although  not  registered,  so 

(o)  6  Geo,  4.  c.  109.  4  Geo.  4.  c.  48.  t.  I      (p)  6  Geo,  4.  c.  1 10.  s,  4. 
91.  22. 23.  2'i.  I      (q)  Ibid.  sect.  40. 
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long  as  fiucb  boats  or  vessels  shall  be  solely  so  employed  (r). 
Thirdly,  ships  built  id  the  British  settlements  at  Honduras^  and 
owned  and  navigated  as  Britith  ships,  which  shall  be  entitled  to 
the  privileges  of  British  registered  ships,  in  all  direct  trade  be- 
tween the  United  Kingdom  and  the  said  settlements  ;  provided 
the  master  shall  produce  a  certificate,  under  the  hand  of  the  su- 
perintendent of  those  settlements,  that  satisfactory  proof  has  been 
made  before  him  that  such  ship  (describing  it)  was  built  in  the 
said  settlements,  and  is  wholly  owned  by  British  subjects  :  pro- 
vided also,  that  the  time  of  the  clearance  of  such  ship  from  the 
8aid  settlements  for  every  voyage,  shall  be  endorsed  upon  such 
certificate  by  such  superintendent  (s). 

From  the  language  of  the  foregoing  enactments,  it  does  not 
appear  that  any  ship  is  absolutely  required  to  be  registered  ;  the 
register  is  necessary  only  for  the  purpose  of  conferring  tlie  priv- 
ileges of  a  British  ship  :  the  forfeiture  is  only  for  exercis- 
bg  the  privileges  of  a  British  ship,  without  *having  ob-  [*29] 
tained  a  certificate.  Under  the  former  statutes,  it  was  de- 
cided, that  a  foreign  built  ship  might  legally  be  owned  by  British 
subjects,  and  employed  by  them  in  the  same  trade  in  which  such 
a  ship  might  be  employed  by  aliens  {t).  That  case  arose  upon 
the  convoy  Act  (tx),  which  contained  an  exception  of  ships  not 
required  to  be  registered.  It  does  not  appear  that  any  question 
was  made  as  to  the  legality  of  the  yoyoge  as  depending  on  the  car- 
go; the  alien  duties  had  been  paid.  The  legality  of  the  voyage  in 
which  British  subjects  may,  as  owners,  employ  a  foreign  built 
ship,  wiU  depend  upon  the  particular  voyage,  and  the  cargo  with 
reference  to  the  Navigation  Act  (a?),  of  which  one  of  the  gene- 
ral enactments  is, "  That  ho  ship  shall  be  admitted  to  be  a  ship  of 
"  any  particular  country,  unless  she  be  wholly  owned  by  subjects 
"  of  that  country,  usually  residing  therein,  or  under  the  domin- 
"  ion  thereof  (y)."  (1) 


[ 


r)  6  Gto.  4.  c.  109.  s.  13. 


«).lbid.«ecl.  14. 
(0  Lfmfc  V.  Duff,  2  Bos.  &  Pull.  209. 
(tt)  43  Geo.  3.  c.  57.  Post,  44. 


(x)  See   Campbell  and  others  v. 
IriTus,  4  B.  &  A.  426. 
(y)6  Geo.  4.  c.  109.  «.  15. 


(1)  The  Acts  ofOongress  relating  to  skips  employed  upon  the  sea 
may  be  divided  into  five  classes.  1.  Ships  built  within  the  United 
States  and  owned  wholly  by  citizens,  and  employed  in  foreign  trade, 
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I  shall  now  proceed  to  abstract  the  enactments  of  the  last 
Register  Acts,  and  shall  endeavour  to  arrange  them  in  such  a 
manner  as  to  present  the  subject  to  the  reader  in  a  more  lucid 

which  are  entitled  to  be  registered,  2«  Ships  built  and  owned  in  like 
manner,  and  employed  in  the  coasting  trade  and  fisheries,  which  are  en- 
titled to  be  enrolled  hnd  licensed.  Ships  thus  registered  and  enrolled  and 
licensed  are  alone  denominated  and  deemed  ''  vessels  of  the  U.  States, 
"  entitled  to  the  benefits  and  privileges  appertaining  to  such  ships  ;"  and 
they  continue  to  enjoy  the  same  no  longer  than  they  continue  to  be  wholly 
owned  and  commanded  by  a  citizen  or  citizens.  (Act  of  1792,  ch.  45, 
^  1.  §  2.  Act  of  1793,  ch.  52,  §  1.  §  2.)  3.  Ships  built  in  the  United 
States,  but  owned  wholly  or  partly  by  foreigners,  which  are  entitled  to 
be  recorded.  4.  Ships  built  out  of  the  United  States,  but  owned  by 
citizens,  which  are  entitled  to  a  certificate  of  ownership,  5.  Ships  built 
out  of  the  United  States  and  owned  by  foreigners,  which  are  deemed 
alien  vessels  to  all  intents  and  purposes.  There  are  some  qualifica- 
tions and  exceptions  applicable  to  the  two  first  classes,  which  will  more 
appropriately  find  a  place  in  the  subsequent  notes. 

In  respect,  however,  to  the  third  and  fourth  classes,  there  do  not  seem 
to  be  any  important  privileges  annexed  by  law,  except  that  they  might 
obtain  from  the  custom  house  a  document  of  their  national  character 
and  ownership  for  their  protection  ;  and  recorded  vessels  pay  a  lower 
tonnage  duty  thanybm^n  vessels.  The  regulations,  by  which  vessels  may 
be  recorded  and  receive  a  certificate  thereof,  are  prescribed  by  the  §  20  § 
2 1  '^  22  <5  23  and  §  24  of  the  Act  of  1 792,  ch.  45.  They  are  confined  to 
ships  built  within  the  United  States  after  the  15th  of  August,  1789. 
As  to  the  fourth  class,  it  is  difficult  to  ascertain  precisely  the  origin  of 
the  grant  of  certificates  of  ownership.  It  seems  however  to  have  been 
an  early  practice  of  tlie  Government  to  grant  them  to  ships  not  register- 
ed, but  owned  by  citizens;  and  the  document  was  verified  by  the  sig- 
nature of  the  ofllicers  of  the  Customs  and  seals  of  office  at  the  port,  to 
which  the  ship  belonged.  In  the  case  of  Sleghtr.  Rhinelander,  (1  John. 
R.  192,  S.  C.  2  John.  R.  531)  it  is  said,  that  ^  the  certificate  of  owner- 
**  ship  was  given  by  the  officers  of  the  Customs  under  a  general  power 
**  they  have  to  certify  any  fact,,  which  is  made  to  appear  to  thom  in  re- 
"  lation  to  ships  and  merchandize.'*  Whatever  may  have  been  the  ori- 
gin of  them,  the  existence  and  legality  of  the  practice  has  been  recog- 
nized by  several  Statutes.  These  certificates  were  sometimes  called 
Sea  letters^  even  in  our  Laws,  though  that  term  seems  most  correctly  to 
apply  to  the  sea  letters  provided  for  in  our  treaties  with  foreign  nations. 
Thus,  by  the  Statute  of  2  March,  1803,  ch.  69,  it  is  provided,  "  that 
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form  than  it  appears  in  the  statutes  introducing  or  noticing  such 
of  the  decisions  on  the  former  statutes  as  seem  applicable  to  or 
illustratire  of  the  present,  and  omitting  all  those  whether  quot- 
ed in  the  former  editions  of  this  book,  or  decided  since,  which 
were  prononnced  upon  points  not  likely  to  arise  again.    And  I 
propose  to  mention,  1.  What  ships  are  entitled  to  becomg  and 
continue  registered  ships.     2.  What  persons  may  be  registered 
as  owners.     3.  By  what  officers  registry  is  to  be  made.    4.  At 
what  place  registry  is  to  be  made.     5.  What  ships  formerly  re- 
gistered must  again  be  registered   under  the  new  Act,  and  at 
what  time.     6.  How  the  tonnage  is  to  be  ascertained.     7.  What 
k  to  be  specified  in  the  certificate.     8.  Regulations  for  the  pre- 
servation of  a  ship's  name.     9.  Requisites  on  the  part  of 
the  owners  to  obtain  a  registry.     10.  ^Regulations  con-[*30] 
cerning  the  transfer  of  property  in  the  ship.     11.  Requi- 
sites on  a  change  of  the  master.     12.  When  and  how  registry 
de  novo  is  to  be  made.     13*  In  what  cases  a  temporary  certificate 

"  every  sliip  or  vessel  owned  by  a  citizen  and  sailing  with  a  sea  Utter** 
shall  be  furnished  with  the  passport  authorized  by  the  Act  of  1st  of 
June,  1796,  ch.  45,  to  be  given  to  registered  ships.  So  in  a  prior  Act, 
(Act  of  14th  of  April,  1802,  chap.  26)  it  is  provided,  that  the  second 
section  of  the  Act  respecting  Drawbacks,  (Act  of  1800,  ch.  64)  **  shall 
"  not  be  deemed  to  operate  upon  unregistered  ships  or  vessels  owned 
by  the  citizens  of  the  U.  States  at  the  time  of  passing  the  said  Act, 
in  those  cases,  where  such  ship  or  vessel  at  the  time  possessed  a  sea 
letter  or  other  regular  document  issued  from  the  Custom  House,  proving 
"  such  ship  or  vessel  to  be  American  property."  The  terra  "  sea  letter** 
in  these  Acts  referred  to  the  certificate  of  ownership  above  alluded  to, 
and  was  so  considered  in  the  case  of  Sieght  v,  Rhinelander,  (2  John.  R. 
S31);  and  indeed  it  would  be  difficult  to  give  any  intelligible  sense  to 
the  Acts  upon  any  other  construction.  However,  these  certificates 
have  become  almost,  if  not  altogether,  obsolete  by  the  operation  of  the 
Act  of  26th  of  March,  1810,  ch.  37,  which  provides,  that  after  the  30t(i 
of  Jane  then  next, ''  no  sea  letter,  or  other  document,  certifying  or  prov- 
"  ing  any  ship  or  vessel  to  be  the  pioperty  of  a  citizen  or  citizens  of  the 
*'  United  States  shall  be  issued,  except  to  ships  or  vessels  duly  register- 
"  ed  or  enrolled  and  licensed  as  ships  or  vessels  of  the  U.  States,  or  to 
"  vessels,  which  at  that  time  shall  be  wholly  owned  by  citizens,  &.c., 
"  and  fiirnished  with  or  entitled  to  sea  letters  or  other  custom  houss 
"  documents^  any  law,  &,c.,  to  the  contrary  notwithstanding." 


90 


PART  I.    CHAP.  n. 


or  license  may  be  granted.  14.  Penalty  for  detention  of  the 
certificate.  15.  Evidence  of  affidavits  and  books  of  registry. 
16.  Power  of  governors  of  colonies  to  stay  suits.  17.  Punish- 
ment for  false  oatlis  or  documents.  18.  Recovery  and  applica- 
tion of  penalties, 

AiW  first — 

What  Ships  are  entitled  to  become  and  continue 

Registered  Ships, 

Ships  entitled  to  be  registered,  are  those  only  which  are  whol- 
ly of  the  built  of  the  United  Kingdom,  or  of  the  Isle  of  Man^  or 
of  Guernsey  or  Jersey^  or  of  some  of  the  colonies,  plantations, 
islands  or  territories,  in  Asia^  Africa^  or  America^  or  of  Mahay 
Gibraltar^'ox  Heligoland^  belonging  to  his  majesty  at  the  time  of 
the  building  of  such  ships ;  or  ships  condemned  in  a  Court  of 
Admiralty  as  prize  of  war ;  or  condemned  in  any  compet^it 
court  as  forfeited  for  a  breach  of  the  laws  made  for  the  proven^ 
tion  of  the  Slave-trade ;  and  which  belong  to  his  majesty's  sub- 
jects, duly  entitled  to  be  owners  of  registered  ships  (jt).  But 
ships  once  registered,  lose  the  privileges  of  British  ships  in  three 
instances.  As,  first,  A  ship  deemed  or  declared  to  be  stranded 
or  unseaworthy,  and  incapable  of  being  recovered  or  repaired 
to  the  advantage  of  the  owners,  and  for  such  reasons  sold  by 
order  or  decree  of  any  competent  court  for  the  benefit  of  the 
owners,  or  other  persons  interested,  shall  be  deemed  to  be  lost 

or  broken  up,  and  never  again  entitled  to  the  privileges  of 
[*31]  a  British  built  *ship  (a).  Secondly,  A  British  ship  captured 

by  and  become  prize  to  an  enemy,  or  sold  to  foreigners, 
«hall  not  again  be  entitled  to  the  privileges  of  a  British  ship,  un- 
less condemned  in  a  Court  of  Admiralty  as  prize  of  war,  or  in 
any  competent  court  for  a  breach  of  the  laws  made  for  the  prie- 
vention  of  the  Slave-trade  (ft).  Thirdly,  No  ship  shall  continue 
to  enjoy  the  privileges  of  a  British  ship  after  repair  in  a  foreign 


(z)  6  Gfeo.  4.  c.  110.  s.  5.  In  order 
to  save  the  necessity  of  repeated  ref- 
erence to  the  two  statutes,  the  rea- 
der is  desired  to  observe,  that  the  six 
first  sections  of  the  two  statutes  cor- 
respond with  each  other ;  that  the 
7th  and  8th  sections  of  the  6  Geo.  4. 
are  not  found  in  the  4th  of  Geo,  4. 


and  consequently  that  the  9th  and 
all  the  subsequent  sections  of  the 
6th  €feo.  4.  are  numerically  higher 
by  two  than  the  corresponding  sec- 
tions of  the  4th  Geo,  4. 

(a)  Sect  9, 

(b)  SecL  10. 
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country,  if  such  repairs  shall  exceed  the  sum  of  205.  per  ton, 
unless  such  repairs  shall  have  been  necessary  by  reason  of  ex- 
traordinary damage  sustained  during  her  absence  from  the  King'i 
dominions,  to  enable  her  to  perform  her  voyage  and  return  ;  and 
on  arrival,  the  master  is  required,  upon  her  first  entry,  to  reporl 
upon  oath  to  the  collector  or  comptroller  of  the  Customs  at  th€ 
port  of  entry,  that  she  has  been  so  repaired,  under  penalty  of 
26s.  per  ton  ;  and  if  it  be  proved  to  the  satisfaction  of  the  com- 
missioners, that  the  ship  was  seaworthy  when  she  last  departed 
from  his  Majesty's  dominions,  and  that  no  greater  quantity  of 
such  repairs  have  been  done  than  was  necessary,  the  Commis- 
sioners may  direct  the  collector  and  comptroller  of  the  port  at 
which  she  arrived  or  where  she  may  then  be,  to  certify  on  thd 
certificate  of  her  registry,  that  it  has  been  proved  to  the  satis- 
faction of  the  commissioners  of  his  Majesty's  Customs,  that  her 
privileges  have  not  been  forfeited,  notwithstanding  the  rcpaim 
done  in  a  foreign  country  (c).  And  it  is  further  provided,  that 
if  the  owners  are  unable  to  effect  the  necessary  repairs  in  a 
British  port  by  reason  of  combination  of  workmen,  then  in  or- 
der that  the  intended  voyage  may  not  be  frustrated,  a  power  is 
given  to  the  Privy  Council,  for  two  years  after  the  5th  of  July 
1825,  to  issue  an  order,  naming  therein  some  foreign  port  to 
which  the  vessel  may  proceed  to  be  there  repaired,  to  such  extent 
as  may  be  necessary  for  the  voyage  in  which  she  is  enga- 
ged  (rf).  (1) 

(<j)  Sect,  6.  (d)  Sect.  7. 


(1)  The  first  inquiry  is,  what  ships  are  entitled  to  become  and  con- 
tiiuie  registered  ships  by  the  laws  of  America  ?  By  the  Act  of  1792, 
ck.  45,  ships  and  vessels  then  already  registered ;  ships  and  vessels 
bttih  within  the  U.  States  before  or  after  4th  of  July,  1776,  and  belong- 
ing wholly  to  citizens ;  or  not  built  within  the  U.  States  but  on  16th  of 
May,  1789,  and  continually  threader  belonging  to  citizens ;  ships  and 
vessels  thereafter  captured  by  citizens  in  war,  and  lawfully  condemned 
as  prize,  or  adjudged  forfeited  for  a  breach  of  the  Law3#of  the  U.  States ; 
being  tohoUy  owned  hy  citizens^  and  no  others  are  entitled  to  be  regis- 
tered.    §  2. 

But  no  ship  or  vessel  is  entitled  to  be  registered,  or  if  registered,  to 
the  benefits  thereof,  if  owned  in  whole  or  in  part  by  any  citizen,  who 
usually  resides  in  a  foreign  country,  during  such  residence,  unless  such 
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[*32]  *The  privilege  of  a  British  ship  appears  to  have  been  first 
given  by  the  statute,  4  Geo.  4".  c.  41.  #.  5,  to  a  ship  con- 
demned for  breach  of  the  laws  made  for  the  prevention  of  the 

1- 

citizen  be  in  the  capacity  of  a  consul  of  the  U.  States,  or  an  agent  for, 
ind  a  partner  in  some  house  of  trade,  or  copartnership  coDsisting  of  citi- 
zens wholly  carrying  on  trade  within  the  said  States.  And  no  ship 
H  vessel  built  within  the  U.  S.  prior  to  16th  of  May  1789,  which  was  not 
ihen  owned  wholly  or  in  part  by  citizens,  is  capable  of  being  register- 
td  by  virtue  of  any  transfer  to  a  citizen,  thereafter  made,  unless  by  way  of 
|rize  or  forfeiture.  Act  of  1792,  ch.  45,  ^  2,  And  no  ship  or  vessel  is  enti- 
tled to  be  registered,  or  if  registered,  to  the  benefits  thereof,  if  owned  in 
vhole  or  in  part  by  any  naturalized  citizen,  residing  for  more  than  one 
year  in  the  country, from  which  he  originated,or  in  any  other  foreign  coun- 
try for  more  than  two  years,  unless  in  the  capacity  of  a  consul  or  other  pub- 
ic agent  of  the  U.  States.  But  any  such  ship  or  vessel  may  be  registered 
snew  in  case  of  a  bona  fide  sale  thereof  to  any  resident  citizens.  (Act 
of  27  March,  1804,  ch.  62.)  And  no  registered  ship  or  vessel,  which  is 
seized  or  captured  and  condenmed  under  the  authority  of  any  foreign  pow- 
er, or  which  shall  by  sale  become  the  property  of  a  foreigner,  is  entitled 
to,  or  capable  of  receiving  a  new  register,  notwithstanding  such  ship  or 
vessel  should  afterwards  become  American  property ;  but  such  ship  or 
vessel  shall  be  deemed  foreign,  with  an  exception  in  favour  of  the  orig- 
inal owner  or  his  representatives,  in  case  he  or  they  should  regain  the 
property  thereof.  (Act  of  27  June,  1797,  ch.  5.  Act  of  1804,  ch.  52, 
^2.)  . 

Special  and  temporary  exceptions  were  also  made  in  favour  of  ships 
and  vessels  belonging  to  New  Orleans  by  the  Act  of  25th  Feb.  1804, 
ch.  17;  and  in  favour  of  the  inhabitants  of  Florida  by  Act  of  30th  March, 
1822,  ch.  15. 

There  is  in  our  laws  no  correspondent  provision  to  that  of  the  Bri- 
tish laws  respecting  vessels  stranded  and  wrecked,  or  repaired  in  for- 
eign ports.  (See  also,  Francis  v.  Ocean  Insur.  Co.  (6  Cowen  R.  404.) 
Bat  registered  ships,  which  are  captured  and  condemned,  or  sold  to  for- 
eigners, lose  their  American  character,  4n  the  manner  above  stated. 

It  may  be  proper  to  state,  that  no  ships  or  vessels  are  required  to  be 
registered  by  oxit  laws.  But  if  not  registered,  they  lose  the  privileges 
and  benefits  of  ships  of  the  United  States,  and  are  deemed  foreign  ships 
or  vessels.  And  by  the  Act  of  1703,  ch,  52,  §  6,  ships  and  vessels 
found  in  the  coasting  trade  or  fisheries  without  being  registered  or  li- 
censed, with  domestic  goods  on  board,  are  to  pay  foreign  tonnage  du- 
ties ;  and  if  with  foreign  goods  on  board  are  liable  to  forfeiture.     And 
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Slave-trade.  Under  the  former  Register  Acts  it  was  decided, 
that  such  a  ship  could  not  be  considered  as  prize  of  war,  al- 
thoogh  the  Judge  of  the  Court  of  Vice  Admiralty  in  which  she 
was  condemned,  had  certified  that  she  was  condemned  as  lawful 
prize  (c). 

2.     What  Persons  may  be  registered  as  Oumers, 

The  owners  must  be  subjects  of  Great  Br%iain[f).  No  foreigner 
may,  directly  or  indirectly,  have  any  part  or  share  in  the  ship  [g). 
No  person  may  be  an  owner  of  any  ship  authorized  to  be  regis- 
tered, who  has  taken  the  oath  of  allegiance  to  any  foreign  state, 
except  under  the  terms  of  some  capitulation,  unless  he  shall 
afterwards  become  a  denizen  or  naturalized  subject  of  the  Uni- 
ted Kingdom ;  nor  any  person  usually  residing  in  any  country 
not  under  the  dominion  of  His  Majesty,  unless  he  be  a  member 
of  some  British  factory,  or  agent  for  or  partner  in  a  house  or  co- 
partnership, actually  carrying  on  trade  in  Great  Britain  or  J&*e- 
land{h).  (I)  But  no  greater  number  than  thirty-two  persons  are 
entitled  to  be  legal  owners  at  one  and  the  same  time  as  tenants 
in  common,  or  to  be  registered  as  such.    This,  however,  is  not 


(e)  The  Exng  y. Collector  andComp- 
troUer  of  ihe  Customs  of  London^  1 
Maule  &  Selwyn,  262. 

(/)  Sect.  5.  ad  finem. 

(£-)  Form  of  the  oath,  std,  14. 

(a)  jSed.  13.  But  a  member  of  the 
lately  dissolved  Levant    company, 


nvho  was  resident  at  any  of  the  facto- 
ries of  the  company,  may  ctmiinut  to 
own  his  shares,  although  he  shall 
continue  to  reside  at  any  of  the 
places  where  the  factories  had  exist- 
ed.    7  Gto.  4.  c.  49.  stct,  27. 


by  the  Act  of  1817,  ch.  204,  §  4,  foreign  ships  are  prohibited  from  im- 
porting any  goods,  wares  or  merchandize  (except  of  their  original  car- 

ft 

goes)  from  one  port  of  the  U.  States  to  another. 

(I)  The  persons,  who  are  entitled  by  our  laws  to  a  registry  of  their 

ships,  must  be,(as  has  been  already  stated)  American  citizens,  and  must 

be  rendenta  within  the  U.  States,  unless  they  act  abroad  as  American 

eonsalfl,  or  as  agents  or  partners  in  some  house  of  trade,  composed 

wholly  of  citizens  actually  carrying  on  trade  within  the  United  States. 

Act  of  1792,  oh.  45,  ^  2.  And  if  naturalized  citizens,  not  resident  within 

the  country  of  their  origin  for  more  than  one  year,  or  in  any  foreign 

country  for  more  than  two  years,  unless  as  consuls,  or  as  other  public 

agents.     Act  of  1804,  ch.  52.     But  ships  owned  by  such  persons  may 

be  registered  anew  on  a  bona  fide  sale  to  a  resident  citizen.  Act  of  1804, 

ch.  52. 
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toafiect  the  equitable  title  of  minors,  heirs,  legatees,  creditors, 
or  others,  exceeding  that  number,  duly  represented  by  or  hold- 
ing from  any  of  the  owners  within  the  said  number,  registered 
as  legal  owners  of  any  shares.  And  if  it  shall  be  proved  to  the 
satisfaction  of  the  commissioners  of  the  Customs,  that  any  nuisi- 
ber  of  persons  have  associated  themselves  as  a  joint  stock  com- 
pany, for  the  purpose  of  owning  any  ship  or  ships,  as  the 
f^SS]  joint  *property  of  such  company,  and  that  such  company 
have  duly  elected  or  appointed  any  number,  not  less  than 
three  of  the  members  of  the  same,  to  be  trustees  of  the  pro- 
perty in  such  ships ;  such  trustees,  or  any  three  of  them  may, 
with  the  permission  of  the  commissioners,  take  the  oath  requir- 
ed by  the  Act,  before  registry  be  made,  except  that  instead  of 
the  names  and  descriptions  of  the  other  owners,  they  shall  state 
the  name  and  description  of  the  company  to  which  the  ship 
shall  belong  (i).  (1) 

The  Act  also  requires  the  property  to  be  considered  as  divid- 
ed into  sixty-four  parts,  and  the  proportion  held  by  each  owner 
to  be  described  in  the  registry,  as  being  a  certain  number  of  six- 
ty fourth  parts;  and  no  person  is  entitled  to  be  registered  as  an 
owner  of  any  proportion  not  being  an  integral  sixty-fourth  part ; 
but  as  it   might  happen  that  existing  property  could  not  be  re- 
duced by  division  into  any  number  of  integral  sixty-fourth  parts, 
the  owners  of  other  fractional  parts  are  allowed  to  transfer  their 
shares  without  stamp  duty,  and  their  right  to  such  fractional  parts 
is  not  to  be  affected  by  reason  of  their  shares  not  having  been  reg- 
istered ;  and  any  number  of  owners  named  and  described  in  the 
registry,  being  partners  in  any  house  or  co-partnership,  actually 
carrying  on  trade  in  any  part  of  his  Majesty's  dominions,  may  hold 
any  ship  or  share  thereof,  in  the  name  of  their  house  or  co-part- 
nership, as  joint  owners  thereof,  without  distinguishing  the  pro- 
portionate interest  of  each  of  such  owners  ;  and  such  ship  or 
share  thereof  so  held  in  co-partnership,  shall  be  deemed  to  be 
partnership  property,  and  shall  be  governed  by  the  same  rules, 

(i)  Sect  33. 

(1)  There  is  no  correspondent  provision  in  our  Laws  as  to  the  num- 
ber of  owners. 
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both  in  law  and  equity,  as  relate  to  and  govern  all  other  part- 
nership property  (A-).  (I) 

The  language  of  the  13th  section,  before  quoted,  is  not  pre- 
cisely the  same  as  that  of  the  old  statute,  the  words  of  which 
are,  "  no  subject  of  his  Majesty,  whose  usual  residence  is 
"  in  any  country  not  under  the  dominion  of  his  *Majesty,  [*34] 
^'  shall  be  deemed  or  entitled,  during  the  time  he  shall  con- 
"  tinue  so  to  reside,  to  be  the  owner  in  whole  or  in  part  of  any 
"  British  ship  authorized  to  be  registered  by  that  Act,  unless,<fcc." 
(/).  Under  that  statute  it  was  held,  that  an  occasional  residence 
for  the  purpose  of  obtaining  a  colourable  qualification  would 
not  give  a  title  ;  that  no  person  was  entitled  who  had  not  his 
usual  residence  in  Great  Britain,  or  in  the  dominions  belonging 
to  the  crown,  unless  he  was  within  some  of  the  exceptions ;  that 
if  a  man  went  to  another  country,  and  there  had  a  more  u^ual 

{k)  Sect.  32.  (/)  26  Geo,  3.  c.  60.  s.  8. 

(1)  There  is  no  correspondent  provision  in  our  laws,  as  to  ships  ovmed 
in  partnership.     It  has,  however,  been  decided  by  the  Supreme  Court 
of  Massachusetts,  that  where  a  ship  belongs  to  a  partnership,  and  con- 
stitutes a  part  of  partnership  property,  each  partner  is  competent  to  sell 
it,  as  he  may  any  other  partnership  property,  and  give  a  good  title  ac- 
cordingly.    And  a  bill  of  sale  by  him  in  the  name  of  all  the  partners 
under   seal  will  be  valid.     Lamb  r.  Durant.    (12  Mass.  R.  54.)     It 
does  not  certainly  appear  by  the  Report,  but  there  can  be  no  doubt, ' 
that  the  vessel  in  question  was  registered  in  the  name  of  all  the  partners 
at  the  time  of  the  sale.     This  case  appears  to  be  in  conflict  with  the 
case  of  The  King  v.  Collector  of  Customs.      (2  Maule  &  Selw.  223.) 
The  provision  in  the  <§  32  of  the  British  Act,  in  the  text,  seems  found- 
ed upon  the  notion,  that  antecedently  ships  belonging  to  partnerships 
were  deemed  to  belong  to  the  partners  as  tenants  in  common.     (See 
post,  page  35,  and  note  to  page  68.)     Watson  on  Part.  ch.  2,  p.  91. 
Ex  Parte  Young,  2  Ves.  &  B.  242.  are  to  the  same  effect.    In  NicoU 
V.  Mumford,  (4  John.  Ch.  R.  522)  Mr.  Chancellor  Kent  acted  upon  the 
like  doctrine.     That  case  was  indeed  overturned  in  the  Court  of  Errors 
in  20  John.  R.  611 ;  but  all  the  learned  Judges  admitted  the  distinc- 
tion between  partnership  property,  and  the  ownership  of  vessels,  consid- 
ering the  partowners  as  tenants  in  common.     See  also  the  learned  note 
of  the  Reporter.     Ibid,  615.  (a).     In  these  latter  cases,  the  power  of 
one  partner  to  sell  the  whole  ship  does  not  appear  to  have  been  in  quei- 
tion.  » 
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chief  of  such  colonies,  plantations,  islands  and  territories 

respectively  : 
[*36]  *The  collector  of  duties  at  any  port  in  the  territories  under 

the  government  of  the  East  India  company,  and  other  terri- 
tories belonging  to  his  Majesty,  within  the  limits  of  the 
charter  of  the  said  company,  payable  to  the  said  company,  or 
any  other  person  of  the  rank  in  the  said  company's  service  of 
senior  merchant,  or  of  six  years  standing  in  the  said  service, 
being  respectively  appointed  to  act  in  the  execution  of  this 
Act  by  any  of  the  governments  of  the  said  company  in  India^ 
in  any  ports  in  which  there  shall  be  no  collector  and  comp* 
troUer  of  his  Majesty's  customs  : 
The  governor,  lieutenant-governor,  or  commander-in  chief  of 
Malta,  Gibraltar,  Heligoland  and  Cape  of  Good  Hope  respec- 
tively ;  with  a  proviso  that  no  ship  shall  be  registered  at 
Malta,  Gibraltar,  or  Heligoland,  except  such  as  are  wholly 
of  the  built  of  those   places  respectively  ;  and  such  ships 
shall   not  be   registered   elsewhere.     And  such  ships  so 
registered  shall  not  be  entitled  to  the  privileges  and  advan- 
tages of  British  ships  in  any  trade  between  the  said  United 
Kingdom  and  any  of  the  colonies,  plantations,  islands   or 
territories  in  America,  to  his  Majesty  belonging. 
And  wherever  it  is  directed  or  provided  by  the  statute,  that 
any  act,  matter  or  thing  shall  and  may  be  done  or  perform- 
ed by,  to,  or  with  any  collector  and  comptroller  of  his  Maj- 
esty's customs,  the  same  may  be  done  or  performed  by,  to, 
or  with  the   principal  officers  of  customs  in  the  islands  of 
Guernsey  or  Jersey,  together  with  the  governor,  lieutenant 
governor  or  commander-in-chief  of  those  islands  respec- 
tively ;  and  also  by,  to,  or  with  such  collector  or  other  per- 
son in  India,  in  the  service  of  the  East  India  company  as 
aforesaid ;  and  also  by,  to,  or  with  the  governor,  lieutenant- 
governor  or  commander-in-chief  of  JMizZte,  Gibraltar,  Heligih- 
land,  or  Cape  of  Good  Hope,  and  according  as  the  same  act, 

matter  or  thing  is  to  be  done  or  performed  at  the  said 
[*37]  several  and  respective  places,  and  within  the  ^jurisdiction 

of  the  said  several  persons  respectively.  Also  wherever  it 
is  directed  or  provided  that  any  act,  matter  or  thing  shall 
or  may  be  done  or  performed  by,  to,  or  with  the  commis- 


PROPERTY  IN  BRITISH  SHIPS.  37 

sioners  of  his  Majesty's  customs,  the  same  may  be  done 
or  performed  by,  to,  or  with  the  said  commissioners,  or  any 
two  or  more  of  them,  in  England^  Ireland  or  Scotland  re- 
spectively ;  and  also  by,  to,  or  with  the  governor,  lieuten- 
ant-governor or  commander-in-chief  of  any  place  where 
any  ship  may  be  registered  under  the  authority  of  this  Act, 
so  far  as  such  act,  matter  or  thing  can  be  applicable  to  the 
registering  of  any  ship  at  such  place  (p). 
The  former  Register  Acts  contained  no  provision  for  register- 
ing ships  in  the  territories  under  the  government  of  the  East  In- 
dia company,  and  there  being  no  ofScers  of  his  Majesty's  cus- 
toms in  those  territories,  there  was  no  person  who  ^could  make 
registry  there.     This  omission  appears  to  have  been  first  sup- 
plied by  the  55  Geo.  3.  c.  116,     Before  the  passing  of  that  stat- 
ute,  a  person,  for  whom  a  ship  was  building  in  India^  invited 
another  to  take  one-sixteenth  share,  who  consented  to  do  so,  and 
paid  a  large  sum  of  money  toward  the  price  thereof,  which  how- 
ever was  never  finally  ascertained.     The  ship  afterwards  came 
to  England,  and  was  there  registered  by  the  person  for  whom 
she  was  built,  in  the  names  of  himself  and  another,  omitting 
the  name  of  the  person  who  had  agreed  to  take  the  sixteenth. 
Upon  a  question  afterwards  arising  between  this  person  and  the 
executors  of  the  other,  it  was  held,  that  he  had  no  legal  interest 
in  the  ship  (j).  (1) 

4.     At  what  Place  Registry  is  to  be  made. 

Ships  built  at  Malta,  Gibraltar  or  Heligoland,  are  to  be  respec- 
tively registered  at  those  places  (r).     No  registry  shall  be 
made,  or  dertificate  thereof  granted,  in  any  other  *port  or[*3S] 
place  than  that  to  which  the  ship  shall  properly  belong, 
except  so  far  as  relates  to  such  ships  as  shall  be  condemned  as 

(p)  6.  Geo,  4.  c.  110.  stct.  3. 

(g)  Stringer  v.  Murray  and  others,  2  B.  &  A.  248. 

(r)  Sed,  3. 

(1)  The  only  officer  authorized  by  our  laws  to  register  any  ship  or 
vessel  is  the  collector  of  the  Port,  to  which  such  ship  or  vessel  belongs, 
with  the  exception  of  a  ship  or  vessel  sold  while  lying  in  another  dis- 
trict, in  which  case  she  may  be  registered  there,  as  will  be  hereafter 
more  fully  stated. '  Act  of  1792,  ch.  45,  §  3,  §  11. 
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prizes  in  any  of  the  islands  of  Chtemsey^  Jeney  or  Man,  which 
ships  shall  in  future  be  registered  in  manner  after  mentioned  ; 
but  that  every  registry  and  certificate  granted  in  any  port  or 
place  to  which  any  such  ship  does  not  properly  belong,  shall  be 
utterly  null  and  void  to  all  intents  and  purposes,  unless  the  offi- 
cers shall  be  specially  authorized  to  make  such  registry  and 
grant  such  certificate  in  any  other  port,  by  an  order  in  writing, 
under  the  hands  of  the  commissioners  of  his  Majesty's  customs  ; 
and  at  every  port  where  registry  shall  be  made  in  pursuance  of 
the  Act,  a  book  shall  be  kept  by  the  collector  and  comptroller, 
in  which  all  the  particulars  contained  in  the  form  of  the  certifi- 
cate, as  by  this  Act  directed  to  be  used,  shall  be  duly  entered  ; 
and  every  registry  shall  be  numbered  in  progression,  beginning 
the  numeration  at  the  commencement  of  every  year  ;  and  the 
collector  and  comptroller  shall  forthwith,  or  within  one  month 
at  the  farthest,  transmit  to  the  commissioners  of  customs  a 
true  and  exact  copy,  together  with  the  number  of  every  certifi- 
cate which  shall  be  by  them  so  granted  [s). 

Every  ship  shall  be  deemed  to  belong  to  some  port  at  or  near 
to  which  some  or  one  of  the  owners,  who  shall  take  and  sub- 
scribe the  oath  required  by  this  Act,  before  registry  be  made, 
shall  reside  (i). 

Ships  taken  and  condemned  as  prize  or  forfeiture,  are  to  be 
registered  either  at  Southampton^  Weymouth^  Exeter^  Plymouth^ 
Falmouth^  lAverpool,  or  Whitehaven  (u).  (1) 

(8)  Sect  11.  (0  Sect.  12.  (u)  Sect  30. 

(1)  The  place  of  registry  by  our  Laws  is  generally  in  the  office  of 
the  Collector  of  the  Customs  for  the  District,  which  comprehends  the 
port,  to  which  the  ship  belongs  at  the  time  of  her  registry,  which  port 
is  deemed  to  be  that  at,  or  nearest  to  which  the  owner,  if  there  be  but 
one,  or  if  more  than  one,  the  husband,  or  acting  and  managing  owner 
of  the  ship,  usually  resides  ;  and  the  registry  must  be  made  by  the 
Collector  of  such  District.     Act  of  1792,  ch.  45,  §  3. 

When,  however,  a  citizen  purchases  a  ship  entitled  to  be  registered, 
and  the  ship  is  in  another  districi  than  that  where  he  usually  resides, 
such  ship  may  be  registered  by  the  Collector  of  the  District,  where  the 
ship  is  at  the  time  of  the  purchase,  upon  the  purchaser's  complying 
with  the  provisions  of  the  Law  in  common  cases.  And  the  usual  oath 
or  affirmation  may  in  such  case  be  taken  by  the  purchaser  at  his  option. 
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5.     JVkat .  Ships  formerly  registered  must  he  again  registered  under 

the  new  Act,  and  at  what  time. 

From  and  after  the  commencement  of  this  Act  (viz.  6th  an. 
1826),  or  from  and  after  the  first  arrival  and  entry  of  any 
ship  after  such  commencement,  at  the  port  to  *vvhich  she  [*39] 
belongs,  or  at  any  other  port  in  the  same  part  of  the  Uni- 
ted Kingdom,  or  in  the  same  colony,  plantation,  island  or  terri- 
tory, no  certificate  of  registry  shall  be  in  force,  except  such  as 
shall  be  granted  under  the  authority  of  this  Act,  or  which  shall 
have  been  granted  under  the  authority  of  the  Act  of  the  4th 
year  of  the  reign  of  his  present  Majesty,  and  in  which  the  share 
or  shares,  as  in  this  Act  described,  held  by  each  owner,  shall  be 
set  forth,  unless  it  shall  be  certified  thereon  by  the  collector  and 
comptroller  of  the  port  to  which  such  ship  belongs,  that  farther 


either  before  such  Collector,  or  the  Collector  of  his  own  District.  But 
upon  the  ship's  arriving  within  the  District  to  which  she  belongs, 
the  certificate  of  registry  granted  to  her  must  be  delivered  up  to  the 
Collector  thereof,  who  is  to  grant  a  new  certificate  in  lieu  of  the  first, 
upon  compliance  with  the  provisions  of  the  law  in  common  cases,  and 
is  to  transmit  the  certificate  delivered  up  to  the  Collector,  who  granted 
it.  If  the  certificate  be  not  so  delivered  up,  it  becomes  void,  and  the 
purchaser  and  master  incur  the  penalty  of  100  dollars ;  and  the  same 
penalties  are  inflicted  for  false  swearing  and  adirmations,  as  in  the  oth-*. 
er  cases  in  the  Act.     Act  of  1792,  ch.  45,  §  11. 

If  a  ship  entitled  to  be  registered  is  purchased  by  an  Agent  or  Attor-' 
ney  for  or  on  account  of  a  citizen,  such  ship  being  in  a  district  more 
than  50  miles  distant,  taking  the  nearest  usual  route  by  land,  from  that 
comprehending  the  port,  to  which  such  ship,  by  virtue  of  such  purchase, 
and  by  force  of  the  Act,  ought  to  be  deemed  to  belong,  the  Collector  of 
the  District,  where  the  ship  is,  is  to  register  the  ship  upon  the  applica- 
tion of  the  Agent  or  Attorney,  and  his  complying  with  the  requisites  of 
Law  in  common  cases,  except  that  he  must  state  in  the  oath  or  affima- 
tio'n,  that  he  is  Agent  or  Attorney  for  the  owner,  and  that  he  hath  pur- 
chased the  ship  bona  fide  for  the  person,  whom  he  names  as  owner.  If 
he  swears  or  affirms  falsely,  there  is  a  forfeiture  of  the  ship,  or  of  her  value, 
recoverable  of  the  Agent  or  Attorney.  Upon  such  ship's  arrival  in  the 
District  to  which  she  belongs,  the  certificate  must  be  delivered  up,  and 
a  new  one  granted  in  the  same  manner  and  under  the  same  penalties, 
aft  in  the  last  preceding  case.     Act  of  1792,  ch.  45,  ^  12. 
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time  has  been  granted  by  the  commissioners  of  customs  for  as- 
certaining and  registering  the  number  of  such  shares  as  cannot 
then  be  ascertained  (x). 

Upon  the  first  registry,  in  compliance  with  this  Act,  of  any 
ship  previously  registered,  no  stamp  duty  shall  be  charged  upon 
the  bond  ;  and  if  the  certificate  of  such  former  registry  then 
delivered  up  shall  have  a  Mediterranean  pass  attached  thereto, 
no  stamp  duty  shall  be  charged  on  account  of  the  new  Medi- 
terranean pass  (y). 

6.     How  the  Tonnage  is  to  he  ascertained, 

• 

On  this  subject,  the  reader  is  requested  to  refer  to  the  sections 
from  16  to  20,  inclusive,  of  the  statute,  which  is  printed  in  the 
Appendix.  (1) 

(x)  Sect  35.  (i/)  Sect.  36. 

(1)  The  statute  is  omitted  in  the  Appendix  to  this  edition.  By  our 
Jjaws,  before  a  ship  is  entitled  to  be  registered,  she  must  be  measured 
by  a  surveyor,  or  a  person  appointed  by  him,  or  by  the  Collector,  or  a 
person  appointed  by  him,  when  there  is  no  surveyor  in  the  port,  where 
the  ship  is.  The  officer,  who  measures  the  ship,  for  the  information  of 
and  as  a  voucher  to  the  person,  who  makes  the  registry,  is  to  grant  a 
certificate  specifying  the  built  of  the  ship,  her  number  of  decks  and 
masts,  her  length,  breadth,  depth,  tonnage,  and  such  other  particu- 
lars as  identify  a  ship ;  and  that  her  name,  and  the  place  to  which  she 
belongs  are  painted  on  her  stern  in  the  manner  required  by  the  Act. 
This  certificate  is  to  be  countersigned  by  the  owner,  or  by  some  other 
person,  who  may  attend  the  admeasurement  in  behalf  of  the  owner, 
in  testimony  of  its  truth ;  afid  without  this  the  certificate  is  invalid. 
This  admeasurement  need  not  be  renewed  upon  any  subsequent  regis- 
try of  the  ship,  unless  she  has  undergone  some  alteration  in  burthen. 
Act  of  1792,  ch.  45,  §  6. 

The  mode  of  ascertaining  the  tonnage,  is  as  follows.  The  officer, 
who  is  to  measure  the  ship,  is,  if  the  ship  be  double  decked,  to  take  the 
length  thereof  from  the  forepart  of  the  main  stem  to  the  after  part  of 
the  stern  post  above  the  upper  deck,  the  breadth  thereof  at  the  broadest 
part  above  the  main  wale3,  half  of  which  breadth  sh^ll  be  accounted  the 
depth  of  suck  vessel,  and  then  he  is  to  deduct  from  the  length  three 
fifths  of  the  breadth,  multiply  the  remainder  by  the  breadth  and  the 
product  by  the  depth,  and  then  divide  this  last  product  by  ninety  Jive, 
the  quotient  whereof  shall  be  deemed  the  true  contents,  or  tonnage  of 
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7.     fVhat  is  to  be  specified  in  the  Certificate. 

The  certificate  specifies  .  the  name,  occupation  and  residence 
of  every  owner  in  the  proportions  mentioned  on  the  back  of  it, 
the  name  of  the  ship,  the  place  to  which  she  belongs,  her  ton- 
nage, the  name  of  the  master,  the  time  and  place  of  the  built 
or  of  condemnation,  the  name  of  the  surveying  officer,  the  num- 
ber of  decks  and  masts,  the  length,  breadth,  height  between 
decks,  if  more  than  one,  or  depth  of  the  hold,  if  only  one 
deck,  whether  rigged  *with  a  standing  or  running  bow-  [*40] 
aprit,  the  description  of  her  stern,  whether  carvel  or  clinker 
built,  and  gallery,  and  kind  of  head,  if  there  be  any.  And  on 
the  back  are  indorsed  the  names  of  the  several  owners,  with 
the  number  of  sixty-fourth  shares  held  by  each  (z).  (1) 

{z}  Sect.  2, 


Buch  vessel.  If  the  vessel  he  single  decked^  then  he  is  to  take  the  length 
and  breadth  as  above  directed  in  respect  to  a  double  decked  vessel, 
deduct  from  the  said  length  three  fifths  of  the  breadth,  and  taking  the 
depth  from  the  under  side  of  the  deck  plank  to  the  ceiling  in  the  bold, 
shall  multiply  and  divide  as  aforesaid,  and  the  quotient  shall  be  deemed 
the  tonnage  of  such  vessel.     Act  of  1799,  ch.  128,  §  64. 

• 

(1)  When  the  requisitions  of  our  Act  have  been  complied  with,  the 
Collector  is  to  make  a  record  or  registry  of  the  -ship,  and  grant  an  ab- 
stract or  certificate  thereof  in  a  particular  form  •  prescribed  by  Act 
This  certificate  states,  that  in  pursuance  of  the  Act  of  Congress  the 
person  applying  for  the  Register  having  taken  the  oath  required  by  the 
Act,  (and  it  states  the  facts  sworn  to)  and  the  surveyor  having  given 
his  certificate,  (and  it  states  the  contents  of  the  certificate)  and  the  de- 
scription and  admeasurement  having  been  agreed  to  by  the  owner  or 
his  agent,  and  sufficient  security  having  been  given  agreeably  to  the 
Act,  the  ship  has  been  duly  registered  at  the  port,  where  the  registry 
is  made.     The  certificate   contains  also  the  name  of  the  ship,  and 
of  the  master,  and  his  citizenship,  as  well  as  the  citizenship  of  the  own- 
er.    Act  of  1792,  ch.  45,  §  9.     "When  a  new  certificate  is  granted  on 
a  transfer,  the  words  are  so  varied  as  to  refer  to  the  former  certificate 
of  registry  for  her  admeasurement ;  and  where  the  master  makes  oath 
to  his  citizenship,  the  words  are  also  varied  accordingly.     (Ibid.) 

The  Secretary  of  the  Treasury  is  authorized  by  the  Act  of  1792,  ch. 
45,  ^  10,  to  cause  proper  forms  of  certificates  of  registry  to  be  prepar- 
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8.     Preservation  of  the  Ship^s  Kame, 

It  shall  Dot  be  lawful  for  any  owners  to  give  any  name  to  a 
ship  other  than  that  by  which  she  was  first  registered.  The 
owners  of  every  registered  ship  shall,  before  the  ship  after  such 
registry  shall  begin  to  take  in  any  cargo,  paint  in  white  or  yel- 
low letters,  of  a  length  not  less  than  four  inches,  upon  a  black 
ground,  on  some  conspicuous  part  of  the  stern,  the  uame  by 
which  the  ship  shall  have  been  registered  pursuant  to  this 
Act,  and  the  port  to  which  she  belongs,  in  a  distinct  and  legi- 
ble manner,  and  shall  so  keep  and  preserve  the  same,  under  a 
penalty  of  iC.  100  for  permitting  the  ship  to  begin  to  take  in 
any  cargo  before  the  name  has  been  painted,  or  for  wilfully  al- 
tering, erasing,  obliterating,  or  in  anywise  hiding  or  concealing 
the  name  (unless  in  the  case  of  square-rigged  vessels  in  time  of 
war),  or  for  describing  her  in  any  written  or  printed  paper,  or 
other  document,  by  any  name  other  than  that  by  which  she  was 
first  registered,  or  for  verbally  describing  the  ship  by  any  other 
name  to  any  officer  of  his  IMajcsty's  revenue  in  the  due  execu- 
tion of  his  duty  (a). 

9.     What  is  required  on  the  part  of  the  Owners  to  obtain 

the  Registry. 

No  registry  is  to  be  made,  or  certificate  granted,  until  an  oath 
be  taken  and  subscribed  in  the  form  set  forth  in  the  statute. 
This  oath,  in  the  case  of  individuals,  is  to  be  made  by  the  owner,  if 
only  one  :  if  two  owners,  and  both  resident  within  twenty 
[*41]  miles  of  the  place  of  registry,  *by  both ;  if  both  or  either 
resident  at  a  greater  distance,  by  one  only  ;  if  more  than 
two  owners,  by  the  greater  part,  not  exceeding  three,  if  resident 

(a)  Sect.  24. 

ed,  attested  under  the  Seal  of  the  Treasury,  and  the  Register  thereof, 
and  issued  with  proper  blanks  to  the  Custom  House.  When  issued 
at  the  latter,  the  blanks  are  to  be  filled,  signed  and  sealed  by  the  Col- 
lector, and  countersigned  by  the  Naval  officer,  if  one,  otherwise  by  the 
Surveyor  af  the  Port.  Further  provisions  were  made  for  the  purpose 
of  preventing  the  use  of  spurious  and  forged  Registers  by  the  Act  of  2d 
of  March,  1803,  ch.  71,  and  the  Act  of  .3d  of  March,  1813^  ch.  193. 
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withtD  twenty  miles,  unless  a  greater  number  shall  be  desirous 
to  join  in  taking  the  oath ;  or  by  one,  if  all,  or  all  except  one, 
are  resident  at  a  greater  distance ;  and  if  the  required  number 
do  not  attend,  oath  must  further  be  made  by  such  as  do  attend, 
that  the  absent  are  not  resident  within  twenty  miles,  and  have 
Hot  wilfully  absented  themselves  to  avoid  taking  the  oath,  or 
are  prevented  by  illness  from  attending.  The  oath  to  be  thus 
made  contains  the  name  of  the  ship,  her  port,  and  master,  the 
description  of  the  ship,  tlie  name,  occupation  and  residence  of 
every  part  owner,  with  other  particulars  tending  to  prove  them 
to  be  subjects  of  his  Majesty,  and  concludes  with  a  positive 
averment,  that  no  foreigner,  directly  or  indirectly,  hath  any 
share  or  interest  in  the  ship.  If  the  ship  belong  to  a  corporate 
body,  the  oath  is  to  be  made  by  the  secretary  or  other  proper 
oficer  of  such  body,  and  instead  of  the  names  and  descriptions 
of  the  owners,  he  is  to  state  the  name  and  description  of  the 
company  or  corporation  to  which  the  ship  belongs  (b),  (1) 

(b)  Sect,  14  and  15. 

(1)  In  order  to  the  lawful  Registry  of  a  ship,  the  Act  of  1792,  ch. 
^>  $  ^t  prescribes,  that  an  oath  or  affirmation  must  be  taken  and  sub- 
scribed by  the  owner  before  the  proper  officer.     This  oath  or  affirma- 
tion, among  other  things,  states  the  place  of  residence  and  citizenship  of 
the  party  applying ;  that  he  is  the  sole  owner,  or  if  the  fact  be  other- 
wise, the  names  of  the  other  partowners,  and  their  residence  and  citi* 
zenship ;  and  if  sach  partowners  be  resident  in  a  foreign  country,  that 
they  are  Consuls  or  Agents,  or  partners  in  a  house  consisting  of  citizens 
of  the  U.  States,  and  trading  within  the  United  States.   It  further  states* 
the  name  and  burthen  of  the  ship,  the  place  where,  and  the  year  when 
built  i  if  built  within  the  U.  States  before  the  16th  of  May,  1789,  that 
she  was  then  owned  wholly  or  in  part  by  citizens ;  if  not  built  within* 
the  U.  States,  that  she  was  on  that  day  wholly  owned  by  citizens,  and 
so  has  continued  to  be  owned  ever  since.     If  a  prize  ship,  it  further 
states  that  she  was,  after  the  Act  was  to  take  effect,  [after  31st  of  March, 
1793]  captured  in  war  by  a  citizen,  and  lawfully  condemned  as  pize 
(and  an  authenticated  copy  of  the  sentence  is  to  be  produced) ;  if  for« 
feited  for  a  breach  of  the  Laws  of  the  U.  States,  it  states,  that  she  has 
been  so  adjudged  and  condemned,  (and  an  authenticated  copy  of  the 
sentence  is  in  like  manner  to  be  produced).    It  further  states,  that  the 
master  is  a  citizen^  and  the  means  whereby,  or  the  manner,,  in  which 
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At  the  time  of  obtaining  the  certificate,  a  bond  must  be  exe« 
cuted  by  the  master,  and  such  of  the  owners  as  personally  attend, 
to  be  approved  of  and  taken  by  the  person  authorized  to  make 
the  registry,  in  a  penalty  varying  in  proportion  to  the  burthen  of 
the  ship,  but  never  exceeding  £.  1,000 ;  but  if  the  master  cannot 
attend  at  the  time  of  registry,  by  reason  of  the  absence  of  him- 

hc  b  so  a  citizen,  i.  e.  whether  by  birth  or  naturalization  ;  and  that  no 
foreigner  hath  directly  or  indirectly  any  interest  in  the  ship.  And  in 
case  the  master  is  within  the  district  at  the  time  of  the  registry,  he,  and 
not  the  owner,  is  to  make  oath  to  his  citizenship. 

The  oath  or  affirmation  is  to  be  taken  before  the  Collector  or  other 
officer  aatborized  to  make  the  Registry.  (lb.  §  4.)  If  there  be  two  or 
more  owners,  it  is  to  be  taken  by  at  least  one  of  them  ;  and  the  other 
owners,  who  are  resident  within  the  U.  States,  must  transmit  to  the 
Collector,  who  grants  the  certificate  of  registry,  a  like  oath  or  affirmation 
-within  ninety  days  afler  the  same  is  granted,  (lb.  ^  4,  ^  5.)  The  oath 
or  affirmation  may  be  taken  by  the  party  before  the  same,  or  any  othen 
Collector,  or  a  Judge  of  the  Supreme  or  District  Court  of  the  U.  States, 
or  of  a  superior  Court  of  original  jurisdiction  in  any  one  of  the  States* 
(lb.  ^  5.  If  such  oath  or  affirmation  be  not  transmitted  within  the 
ninety  days,  the  certificate  of  registry  is  forfeited  and  void.  (lb.  §  6.) 

It  seems  at  one  time  to  have  been  thought  by  the  Supreme  Court  of 
Pennsylvania,  that  the  part  of  the  oath,  which  respects  the  interests  of 
any  foreigner,  &c.  was  applicable  only  to  the  case,  where  an  owner  re- 
sides in  a  foreign  country,  as  a  consul,  agent  or  partner,  &c.,  and  not 
to  a  case,  where  the  owner  resides  in  the  U.  States.  Murgatroyd  v. 
Crawford,  (3  Dall.  R.  491.)  But  in  a  subsequent  case,  this  opinion 
was-  admitted  to  be  erroneous.  Duncanson  v.  McLure,  (4  Dall.  R.  308.) 
Sec  Act  of  1702,  §  4,  §  7,  ^  16,  §  17. 

The  4th  section  of  the  Act  of  1792,  ch.  45,  above  referred  to  having 
provided,  that  in  case  any  of  the  matters  of  fact  in  the  oath  alleged  arer 
untrue  within  the  knowledge  of  the  party  swearing,  there  shall  be  a 
forfeiture  of  the  ship  and  her  appurtenances,  or  of  the  value  thereof,  a 
question  has  arisen,  whether  the  forfeiture  attached  to  the  ship  before 
an  election  was  made  by  the  Government  to  proceed  against  her,  or  for 
her  value  ;  and  it  has  been  decided  by  the  Supreme  Court  of  the  U. 
States,  that  the  absolute  property  of  the  ship  does  not  vest  in  the  U. 
States,  either  in  fact  or  in  contemplation  of  law,  on  the  taking  of  the 
false  oath  ;  but  remains  in  the  owner,  until  the  U.  States  have  manifest- 
ed an  option  to  take  the  ship  and  not  her  value.  U.  States  v.  Grundy, 
(3  Cranch,  337.)    The  Anthony  Margin  in  Note  to  3  Cranch  R.  350. 
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self  and  the  ship  at  some  other  port,  a  separate  bond  may  be 
given  by  him  at  the  port  where  the  ship  may  then  be,  which  shall 
be  transmitted  to  the  port  where  the  ship  is  to  be  registered ;  and 
the  two  bonds  shall  be  of  the  same  effect  as  if  the  parties  had 
bound  themselves  jointly  and  severally  in  one  bond  ;  and  every 
such  bond  is  to  be  as  a  security  that  the  certificate  shall 
not  be  lent,  sold,  or  disposed  of,  but  solely  used  for  *the  [*42] 
service  of  the  ship  for  which  it  is  granted ;  and  in  case 
the  ship  be  lost,  captured,  or  destroyed,  or  otherwise  prevented 
from  returning  to  the  port  to  which  she  belongs,  or  shall  have 
forfeited  the  privileges  of  a  British  ship,  or  been  condemned 
for  illicit  trading,  or  have  been  taken  in  execution  for  debt  and 
sold  accordingly,  or  sold  to  the  crown,  or  have  been  registered 
de  novOj  the  certificate,  if  preserved,  shall  be  delivered  up  with- 
in one  month  after  the  arrival  of  the  master  in  any  port  in  his 
Majesty's  dominions,  to  the  collector  and  comptroller  of  some  port 
in  Crreat  Britain,  or  the  Me  of  Man,  or  of  the  British  plantations, 
or  to  the  governor  and  so  forth  of  Guernsey  and  Jersey;  and  if 
any  foreigner  shall  have  purchiased  or  become  entitled  to  the 
whole  or  a  part  of  the  ship,  the  certificate  must  be  given  up  at 
the  time  and  place  mentioned  in  the  statute,  which  vary  accor- 
ding to  the  different  circumstances  therein  mentioned  (c)  (1) 

(c)  Sect.  21. 

(1)  By  our  laws,  before  granting  a  certificate  of  registry  it  is  required, 
that  the  husband  or  acting  or  managing  owner  of  the  ship  should,  with 
the  master,  and  with  a  surety  or  sureties,  give  bond  to  the  U.  States  in 
a  penalty  varying  in  proportion  to  the  burthen  of  the  ship,  from  400  to 
2000  dollars,  with  a  condition  that  the  certificate  shall  be  solely  used  for 
the  ship,  ibr  which  it  is  granted,  and  shall  not  be  sold,  lent,  or  other- 
wise disposed  of  to  any  person  ;  and  that  in  case  the  ship  shall  be  lost 
or  taken  by  an  enemy,  burnt,  or  broken  up,  or  otherwise  prevented 
from  returning  to  the  port,  to  which  she  belongs ;  or  in  case  she  shall  be 
sold,  when  at  ^a,  or  in  a  foreign  port,  to  a  foreigner  or  for  his  benefit, 
the  certificate  shall  be  delivered  up  within  eight  days  afler  the  arrival 
of  the  master  within  any  district  of  the  U.  States,  to  the  Collector  of 
such  district  And  in  case  of  a  sale  to  a  foreigner,  when  the  ship  is 
within  a  district  of  the  U.  States^  that  it  shall  be  delivered  up  to  the 
Collector  thereof  within  seven  days.     Act  of  1792,  ch.  45,  ^  7. 

If  any  certificate  of  registry  is  firaudulently  or  knowingly  used  for 
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Every  person  who  shall  apply  for  a  certificate,  shall  prodaco  to 
the  {>er8ons  authorized  to  grant  it,  a  true  and  full  account  under 
the  hand  of  the  builder,  of  the  proper  denomination,  and  of  the 
time  when,  and  the  place  where,  the  ship  was  built ;  and  also 
an  exact  account  of  the  tonnage,  together  with  the  name  of  the 
first  purchasers,  (which  account  the  builder  is  hereby  directed 
and  required  to  give  under  his  hand,  on  the  same  being  demand- 
ed by  the  person  applying  for  the  certificate)  ;  and  shall  also 
make  oath  before  the  persons  authorized  to  grant  the  certifi- 
cate, that  the  ship  for  which  the  certificate  is  required,  is  the 
same  with  that  which  is  so  described  by  the  builder  (rf).  (1) 

In  the  case  of  a  prize  ship,  or  of  a  ship  condemned  for  breach 
of  the  laws  for  the  prevention  of  the  slave-trade,  the  owner 
must  produce  a  certificate  of  the  condemnation,  under  the  hand 
and  seal  of  the  Judge  of  the  court,  and  an  account,  io 
[*43]  writing,  of  all  the  particulars  *contained  in  the  form  of 
the  certificate  of  registry,  made  and  subscribed  by  one  or 
more  skilful  persons,  to  be  appointed  by  the  court  to  survey 

id)  Sect.  25. 

any  ship  not  then  actually  entitled  to  the  benefit  of  it,  she  is  forfeited. 
Act  of  1792,  ch.  45,  §  27.  This  section  applies  as  well  to  ships, 
which  have  not  been  previously  registered,  as  to  ships,  which  have  been 
so  registered.    The  Neptune,  3  Wheaton  R.  601. 

(I)  In  case  a  new  ship  is  to  be  registered,  it  is  necessary  to  produce 
a  certificate  under  the  hand  of  the  master  carpenter,  by  whom  or  under 
whose  direction  she  was  built,  testifying  that  she  was  built  by  him  or 
under  his  direction,  and  specifying  the  place  where,  and  the  time 
when,  and  the  person  for  whom  built,  and  describing  her  built,  number 
of  decks  and  masts,  length,  breadth,  depth,  tonnage  and  Such  other 
circumstances  as  are  usually  descriptive  of  the  identity  of  a  ship. 
And  such  a  certificate  authorizes  the  removal  of  a  new  ship  in  ballast 
from  the  district,  where  she  is  built,  to  another  district  in  the  same  or 
an  adjoining  state,  where  the  owner  actually  resides.  Act  of  1792,  ch. 
45,  §  8.  See  also,  in  The  King  v.  Commissioners  of  Customs,  cited  by 
Mr.  Abbott  in  the  former  edition  in  a  Note  to  Part  1.  ch.  2.  §  25,  that 
a  bill  of  sale  from  the  original  builder  need  not  even  in  England  con- 
tain a  recital  of  any  certificate  of  registry.  If  it  were  otherwise  the 
original  builder  would  be  required  to  lake  out  a  registry  in  his  own 
name  before  a  transfer. 
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the   ship,  and  must  also  make  oath   of   the   identity  of  the 
ship  (c).  (1) 

The  property  in  every  ship,  of  which  there  are  more  than 
one  owner,  shall  be  taken  and  considered  to  be  divided  into 
sixty-four  parts  or  shares ;  and  the  proportion  held  by  each 
owner  shall  be  described  in  the  registry,  as  being  a  certain 
number  of  sixty-fourth  parts  or  shares  ;  and  no  person  shall  be 
entitled  to  be  registered  as  an  owner  in  respect  of  ?iny  propor- 
tion of  a  ship,  which  shall  not  be  an  integral  sixty-fourth  part  or 
share ;  and  upon  the  first  registry,  the  owners,  who  take  the 
oath  required  by  this  Act  before  registry  be  made,  shall  declare 
upon  oath,  the  number  of  such  parts  or  shares  held  by  each 
owner,  and  the  same  shall  be  so  registered  accordingly  (/). 

And  whenever  any  ship  which  had  been  registered  before  the 
31st  Dec.  1823,  (viz.  the  d^y  on  which  the  Act  passed  in- that 
year,  for   the  registering   of  vessels,  came  into  operation),  and 
shall  not  have  been  registered  de  novo  since  that  day,  and  be- 
fore the  commencement  of  this  Act,  (viz.  5th  Jan.   1826),  shall 
be  registered  de  novo  ;  the  number  of  shares  held  by  each  own- 
er shall  be  registered  as  far  as  the  same  be  practicable ;  and  to 
that   intent,  the  owners,   who  shall   take  the   oath  required  by 
this  Act  before  registry  be  made,  shall  produce  the  bills  of  sale 
or  other  titles  of  themselves,  and  of  the  other  owners,  in  order 
that  the  number  of  such  shares  held  by  each  of  them  may  be 
ascertained  and  registered  accordingly ;  and  if  the  registry  of 
such  ship  then  in  force  shall  be  the  first  registry,  and  the  shares 
of  any  of  the  owners  shall  remain   the  same  as  they  were  at  the 
time  of  such  registry^  and  the  owners,  or  any  one  of  them,  who 
shall  attend  to  take  the  oath  required  by  this  Act  before  regis- 
try be  made,   shall  be  the  same  as  were  the  owners,  or  one  of 
them,  who  took  the   oath  before  such  first  registry  was 
made,  such  original   *owner  or  owners,  instead  of  produ-  [*44] 
cing  the  bills  of  sale,  shall  declare  upon  oath,  to  the  best 
of  his  or  their  knowledge  and  belief,  the  number  ofshares  held 

(e)  Sect,  29.  (/)  Std,  32.  Ante  p.  33  &  note. 


(1)  A  similar  provision  exists  in%our  laws,  as  to  producing  the 
sentence  of  condemnation  of  the  ship,  as  prize,  or  for  breaches  of  the 
Laws  of  the  U:  States.    Act  of  1793,  ch.  45,  §  4. 
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hy  him  or  them,  or  by  any  other  original  owner  or  owner?,  whose 
proportionate  proi)erty  in  such  ship  shall  have  remained  un- 
changed ;  but  if  at  the  time  of  such  registry  de  novo,  such  owner 
or  owners  shall  make  oath  of  their  inability  to  produce  the  bill 
or  bills  of  sale,  or  to  give  any  certain  account  or  proof  of  the 
share  or  shares  of  tlie  other  previous  owners,  or  some  or  any 
one  of  them,  in  such  case,  the  collector  and  comptroller  may 
register  tlie  ship,  without  requiring  tlie  shares  of  such  owners  to 
be  declared  and  specified  {g), 

A  ship-builder,  who  gave  to  a  person  for  whom  he  was  buil- 
ding a  ship,  shortly  before  the  actual  completion  thereof,  tlie 
builder's  certificate,  required  by  the  Register  Act,  in  order  that 
his  customer  might  obtain  a  certificate  of  registry  in  his  own 
name  (which  was  accordingly  done),  was  held  thereby  to  have 
declared  that  the  general  property  of  the  ship  was  vested  in  his 
customer,  but  not  thereby  to  have  lost  his  right  to  retain  the 
possession  until  the  residue  of  the  stipulated-  price  was 
paid  (A).   (1) 

10.     Regulations  concerning  the  Transfer  of  Property  in  the 

Ship. 

And  first  on  a  Transfer  generally, — When  and  so  often  as  tlie 
property  in  any  ship,  or  any  part  tliereof,  belonging  to  any  of 
his  Majesty's  subjects,  shall,  after  registry,  be  sold  to  any  other 
of  His  Majesty's  subjects,  the  same  shall  be  transferred  by  bill 
of  sale,  or  other  instrument  in  writing,  containing  a  recital  of 
the  certificate  of  registry,  or  the  principal  contents  thereof,  oth- 
erwise such  transfer  shall  not  be  valid  or  effectual  for  any  pur- 
pose wjiatever,  either  in  law  or  equity;  but  no  bill  of  sale  shall 
be  deemed  void,  by  reason  of  any  error  in  such  recital,  or 
[*45]by  the  recital  of  any  former,  instead  of  the  *existing  cer- 
tificate, provided  the  identity  of  the  ship  therein  intended 
be  effectually  proved  thereby,  (i).  (2)    . 


(.«•)  Sen,  34- 

(h)  Woods  and  another  v.  Russel,  5 
B.  &  A.  1)42. 


(i)  Sect.  31.    Ante  p.  28  &  29. 


(1)  See  The  King  t?.  Coramis.  of  Customs,  cited  in  note  to  former 
edition,  part  1,  ch.  2,  §  25. 

(2)  Our  Registry  Act  requires,  that  upon  every  transfer  of  a  regis- 
tered ghip  in  whole  or  in  part  to  any  other  citizen,  there  shall  be  some 
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No  bill  of  sale,  or  other  instrument  in  writing,  shall  be  valid 
and  effectual  to  pass  the  property  in  any  ship,  or  in  any  share 
thereof,  or  for  any  other  purpose,  until  it  shall  have  been  pro- 
instrument  of  writing  in  the  nature  of  a  bill  of  sale,  which  shall  recite 
at  length  the  certificate  of  registry,  otherwise  the  ship  shall  be  incapable 
of  being  registered  anew.  Act  of  1792,  ch.  45,  ^  14.  But  the  Act 
does  not  invalidate  any  contract  of  conveyance  made  between  the  par- 
ties, unless  the  certificate  is  recited  ,*  but  leaves  such  contract  to  be 
decided  upon  according  to  the  general  principles  of  the  common  law. 
Wendover  v.  Hogeboom,  (7  John.  R.  308.)  Hatch  o.  Smith,  (5  Mass. 
R.  42.)  Weston  v,  Penniman,  (1  Mason  R.  306.)  But  our  Act  re- 
quires every  ship  to  be  registered  anew  upon  every  transfer  j  and  further 
declares,  that  in  case  she  is  not  so  registered  anew,  she  shall  not  be 
entitled  to  the  privileges  and  benefits  of  a  ship  of  the  United  States. 
(Act  of  1792,  ch.  45,  §  14.)  The  consequence  of  the  non-registry  is, 
that  the  ship  becomes  a  foreign  ship. 

If  a  registered  ship  is  sold  or  transferred  to  a  foreigner  by  way  of 
trusty  confidence  or  otherwise,  the  sale  or  transfer  must  be  reported  to 
the  Custom  House  in  the  manner  prescribed  by  the  Act,  otherwise  the 
ship  will  be  forfeited.  But  if  the  ship  be  owned  in  parts,  the  shares  of 
the  owners,  who  are  conusant  of  the  sale  or  transfer  only,  are  forfeited. 
Act  of  1792,  ch.  45,  §  16.     See  also,  §  7,  and  1  Wash.  Cir.  R.  220. 

Whenever  a  new  register  is  to  be  granted^  the  former  certificate  of 
registry  is  to  be  delivered  up  to  the  Collector,  who  is  to  grant  the  new 
register,  except  where  the  same  may  have  been  destroyed,  lost,  or  un- 
intentionally mislaid,  and  an  oath  and  affirmation  thereof  made,  other- 
wise the  owner  incurs  the  forfeiture  of  500  dollars.  Act  of  1792,  ch. 
45,  §14. 

Upon  the  entry  of  every  registered  ship  from  any  foreign  port,  the 
register  and  other  ship's  documents  are  to  be  deposited  with  the  Col- 
lector of  the  Customs.  Act  of  1799,  ch.  128,  §  63.  Upon  such  entry, 
an  oath  or  affirmation  is  to  be  made,  that  the  register  contains  the 
names  of  all  persons,  who  are  then  owners  of  the  ship,  or  if  any  part 
has  been  sold  or  transferred  since  the  granting  of  the  Register,  that 
such  18  the  case,  and  that  no  foreigner  hath  to  the  best  knowledge  and 
belief  of  the  party  any  share  by  way  of  trust,  confidence  or  otherwise, 
in  such  ship.  This  oath  or  affirmation  is  to  be  taken  by  the  owner  or 
partowner,  if  the  entry  be  ait  the  port  where  they  reside,  otherwise  by 
the  master.  A  refusal  to  take  such  oath  or  affirmation  deprives  the  ship 
of  her  privileges  aa  a  ship  of  the  U.  States.     Act  of  1792,  ch.  45,  §  17. 

If  any  certificate  of  registry  is  fraudulently  or  knowingly  issued  for  a 
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duced  to  the  collector  and  comptroller  of  the  port  at  which  the 
ship  is  registered,  or  to  the  collector  and  comptroller  of  any 
other  port  at  which  she  is  about  to  be  registered  de  novo,  as  the 

ship  not  then  actually  entitled  to  the  benefit  thereof,  she  is  forfeited. 
Act  of  1792,  ch.  45,  \.  27. 

When  the  register  of  a  ship  is  delivered  up  agreeably  to  law  to  the 
Collector  of  the  district,  where  it  was  granted,  the  bond  given  at  the  time 
of  granting  it  is  to  be  cancelled.  But  if  delivered  up  to  any  other  C-oI- 
lector,  he  is  to  give  a  receipt  or  acknowledgment  of  the  delivery,  and 
specify  the  time  when  delivered  ;  and  upon  this  receipt  being  produced 
to  the  Collector,  who  granted  the  register,  he  is  to  cancel  the  bond. 
Act  of  1792,  ch.  45,  §  18. 

In  case  of  a  sale  by  process  of  law,  if  the  former  owners  do  not  sur- 
render up  the  register,  upon  proof  of  the  facts  the  Secretary  of  the 
Treasury  may  direct  the  Collector  of  the  district,  to  which  the  ship  be- 
longs, to  grant  a  new  register  to  the  purchaser,  upon  his  complying 
with  the  conditions  required  in  ordinary  cases,  excepting  the  delivery  of 
the  old  register.     Act  of  1797,  ch.  61,  §  1. 

In*  case  of  the  sale  or  transfer  of  a  ship  in  whole  or  in  part,  while  out' 
of  the  limits  of  the  U.  States,  to  a  citizen,  such  ship,  on  her  first  arrival 
in  the  United  States  thereafter,  is  entitled  to  all  the  benefit  and  privi- 
leges of  a  ship  of  the  U.  States,  provided  all  the  requisites  of  law  in  or- 
der to  the  registry  of  ships  are  complied  with,  and  a  new  certificate  ob- 
tained for  such  vessel  within  three  days  from  the  time,  at  which  the 
master  or  other  person  having  the  charge  or  command  of  such  ship  is 
required  to  make  his  final  report  upon  her  first  arrival  afterwards,  agree- 
ably to  the  30th  section  of  the  Act  of  1799,  ch.  128,  to  regulate  the 
collection  of  duties  on  imports  and  tonnage.  And  the  tonnage  duties 
of  such  ship  are  payable  at  any  time  within  the  same  three  days.  Act 
of2March,  1803,  ch.  71. 

Under  the  14th  sect,  of  the  Act  of  1792,  ch.  45,  above  referred  to, 
which  enacts,  "  that  when  any  ship  or  vessel,  which  shall  have  been  regis- 
"  tered  pursuant  to  this  Act,  &.c.  shall ,  in  whole  or  in  part,  be  transferred 
"  to  a  citizen,  &/C.,or  shall  be  altered  in  form  or  burthen,  &i.c. ;  in  every 
"  such  case  the  said  ship  or  vessel  shall  be  registered  anew  by  her  for- 
"  mer  name,  according  to  the  directions  hereia  before  contained  ;  other- 
**  wise  she  shall  cease  to  be  deemed  a  ship  or  vessel  of  the  U.  States ; 
**  and  her  former  certificate  shall  be  delivered  up  to  the  Collector,  to 
"  whom  application  for  such  new  registry  shall  be  made,  at  the  time  the 
"  same  shall  be  made,  to-  be  by  him  transmitted  to  the  Register  of  the 
"  Treasury,  who  shall  cause  the  same  to  be  cancelled,"  a  question  has 
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case  may  be,  nor  until  such  collector  and  comptroller  respec- 
tively shall  have  entered  in  the  book  of  registry,  or  of  intended 
registry,  as  the  case  may  be,  (and  which  they  are  respectively 

been  made  as  to  the  time,  wheii  the  new  registry  should  he  made  in  order 
to  preserve  her  American  character.  The  question  arose  upon  a  bond 
for  the  payment  of  duties,  and  the  point  was,  whether  foreign  or  do- 
mestic duties  were  payable.  The  ship  was  registered,  and  while  at 
sea  she  was  sold  by  her  owners  to  other  citizens.  But  no  bill  of  sale 
was  made  reciting  the  Register,  and  no  new  register  taken  out.  After 
the  return  of  the  ship  from  the  voyage,  and  before  any  report  or  entry 
at  the  .Custom  House,  the  original  owners  repurchased  her  by  a  parol 
purchase  from  the  vendees,  and  revested  in  themselves  their  original  ti- 
tle. The  ship  was  then  entered,  and  the  register  duly  delivered  to 
the  Collector  ;  and  the  owners  offered  to  take  the  usual  oath  as  to  own- 
ership of  the  ship,  and  stated  the  facts  to  the  Collector.  About  a  month 
afterwards  the  original  owners  made  a  bill  of  sale  to  the  vendees,  and 
thereupon  the  ship  was  registered  as  the  property  of  themselves  and  the 
vendees  ;  and  about  a  fortnight  afterwards  the  vendees  reconveyed  the 
shares  by  a  legal  bill  of  sale  to  the  original  owners  ;  and  the  ship  was 
then  registered  anew  as  the  property  of  the  original  owners.  The  Su- 
preme Court  held,  that  domestic  duties  only  were  payable.     In  deliver- 

• 

ing  the  opinion  of  the  Court,  Mr.  Chief  Justice  Marshall  said,  that  the 
questioQ  depended  much  upon  the  legislative  meaning  of  the  word  wheriy 
in  the  section,  whether  it  designated  the  precise  time,  when  ^  particu- 
lar act  must  be  performed,  in  ordfer  to  save  a  forfeiture,  or  an  occur- 
rence, which  shall  render  that  particular  act  necessary.     It  might  be 
used  cither  way  ;  but  in  their  opinion  it  was  in  this  section  used  in  the 
latter  sense.     No  man  could  contend,  that  the  transfer  of  a  ship  and 
the  obtaining  a  new  register  were  to  be  simultaneous.    The  one  must 
precede  the  other,  and  unless  the  transfer  or  the  repairs  and  alteration 
of  the  hull  were  in  all  cases  to  be  made  in  the  Collector's  office,  a  rea- 
sonable interval  between  tho$e  acts  must  be  allowed,   and  this  reasona- 
ble interval  must  depend  on  the  nature  of  the  case.     Upon  the  transfer 
of  a  ship  while  at  sea,,  a  new  register  is  to  be  obtained ;  but  this  cannot 
be  before  the  return  of  the  ship,  because  the  old  certificate  of  registry 
might  be  given  up  before  the  new  one  is  granted.     The  declaration  in 
the  words  of  the  Act,  that  the  ship  shall  be  registered  anew  upon  every 
transfer,  otherwise  she  ^all  cease  to  be  a  ship  of  the  U.  States,  operate 
on  future,  and  not  on  past  transactions,  if  she  is  sold  while  at  sea.     The 
meaning  is,  that  she  shall  so  cease  afler  the  lapse  of  the  time  when  she 
ought  to  have  been  registered  anew.     In  the  case  of  an  alienation  to  a 
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by  this  Act  required  to  do^  upon  the  production  of  the  bill  of 
sale,  or  other  instrument  for  that  purpose,)  the  name,  residence 
and  description  of  the  vendor  or  mortgagor,  or  of  each,  if  more 
than  one;  the  number  of  shares  transferred;  the  name,  resi- 
dence, and  description  of  the  purchaser  or  mortgagee,  or  of 
each,  if  more  than  one,  and  the  date  of  the  bill  of  sale,  or  oth- 
er instrument,  and  of  the  production  of  it ;  and  further,  if  sucli 
ship  is  not  about  to  be  registered  de  novo^  the  collector  and 
comptroller  of  the  port  where  she  is  registered,  are  required  to 
indorse  the  aforesaid  particulars  of  such  bill  of  sale  or  other  in- 
strument, on  the  certificate  of  registry  of  the  ship,  when  it  shall 
be  produced  to  them  for  that  purpose  in  a  prescribed  form  ;  and 
to  give  notice  thereof  to  the  commissioners  of  customs  ;  and  in 
case  the  collector  and  comptroller  shall  be  desired  so  to  do, 
and  the  bill  of  sale  or  other  instrument  shall  be  produced  to 
them  for  that  purpose,  then  they  are  to  certify,  by  indorsement 
upon  the  bill  of  sale  or  other  instrument,  that  the  particulars 
before-mentioned  have  been  so  entered  in  the  book  of  registry, 
and  indorsed  upon  the  certificate  as  aforesaid.  But  such  entry 
in  the  book  oi  intended  registry,  shall  not  be  made  until  all  the 
requisites  of  law  for  the  immediate  register  of  the  ship  or  vessel 
in   such   book,    have    been  complied    with;    nor  shall    such 


foreigner^  the  privileges  of  an  American  bottom  are  ipso  facto  forfeit- 
ed ,'  but  if  the  alienation  be  to  a  citizen^  they  are  not  forfeited  until  af- 
ter the  ship  ought  to  be  registered  anew  ;  and  the  oath,  which  entitles 
her  to  enter  as  an  American  bottom,  does  not  require  such  a  new  reg- 
ister as  a  preliminary.  But  as  to  the  point,  at  what  time  a  fail  are  to 
register  anew  would  afTcct  the  ship  with  a  forfeiture  of  her  American 
character,  the  Court  gave  no  opinion.  But  the  Court  said,  that  in  this 
case  the  intermediate  alienation  and  repurchase  of  the  ship  had  worked 
no  forfeiture  ;  and  that  as  the  names  of  all  persons,  who  were  owners 
of  the  ship  at  the  time  of  the  entry,  were  in  the  old  register,  the  oath 
required  upon  the  entry  could  be  fairly  taken  by  them.  United  States 
V.  Willing,  4  Cranch,  48,  S.  C.  4  Dall.  R.  374. 

No  provision  is  made  by  our  Registry  Act,  whereby  an  agent  or  part- 
ner abroad  may  take  the  oath  or  affirmation,  or  comply  with  the  other 
requisitions  in  order  to  obtain  the  registry  of  a  ship. 

And  no  authority  is  given  to  any  officer  in  any  case  to  dispense  witli 
the  production  of  a  proper  bill  of  sale  to  obtain  a  new  register. 
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:  "n  the  bill  of  itnte,  until  tliti[*44 
I  vcMcl  sIiaII  have  beeo  tliilf 
l^lkt -.  ;.:.--     uu:reyf granted  (it). 

^  paitioahifV  ofnny  bill  ot  suU   or  other  inBlrumei 
r  ihip,  ot  nny  share  tlictoof,  fihall  trc  tramCen- 

n  io  cnlcrcd  ill  thu  licMik  orrcgUlr)-,'lhc  billl 
r  inilrtuncnl,  shall   bo  ratid  and  cUccloo]  to  | 
ftjhcrebf   Intututcd   to  bo  intaofernii,  s?  i)>>flim1 1 

.   aad  tn  nil  iiilvnUc  and   ini; 
Srflabscqucnl  purchascn  und  mon 
e  indiKBcniL-nt  lo  bu  made  ujiuu  i 

j-io  the  l^llowing  clauM  (/):     Ir  ii^ 

B  inlt-nlQiid  iiicaaiiig  ibetijoF,  that  whd 
Bsfitrral  mure  llian  once,  tSc  sovcrmJ  pu| 
li'Wbva  iii'iro  ihiui  one  uppear  to  c 
J  Itavc  priurilf,  out  according  to  tJtc  n!^ 
il^lhe  particularj  oCtho  insimnwiiil  orirn 
I  fn  Ihiibook  urTcgltilry  butacconling  totho  tid 
meat  istnad<:  upon  the  ci.-rtiliuatc  :  ofid  itiii 
feheu  and  Bficr  tfac  jxirticulani  of  any  instrument  a 
I  have  buciifutcruil  in  the  book  of  tegistrj,  the  oQ 
t  tatint  in  tht:  liii«k  Ibc  jmrtii'-ulars  of  amy  other  id 
Kitting  to  be  a  truusH^r  by  tlic  same  vendor  g 
of  lli«  fiunv.  diip  or  share  tberiiof,  to  any  other  p<H 
hlrly  days  chilli  cla[>se  from  the  day  on  which  i' 
If  iJie  former  instrument  were  entorcil  in  the  booly 
p  WIS  absent  from  tho  purl,  nt  ihe  time  wlia 
F  tito  foimer  instrument  wcro  entered  in  t! 
Irly  days  shall  have  elapsed  from  the  tiny  4 
id'AlJier  port.  And  in  case  llie  particulai 
leRta  Mhall  have  been  entered,  then  tliQ  o 
i^tbo  partlculuTs  uraiiy  KtiuT  instru- 
Ikc  period   of  thirty  dnys  *shnll  ha™[^*4^ 

0  days  be  fore -mentioned.  Wh«n- 

D  nuido  in  the  book  of  registry  of  more  tli»n 

e  owner   of  the  same  properly,  the  ofTi- 

b  tliecerti^cate  tlie  particulars  of  that  in- 

Ituidcr  which  the   [jeraon  ulaims  properly, 

tl  tko.  \.  t.  46.  «rt.  3(i.  (II  &((.  3B. 
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who  shall  produce  the  certificate  for  that  purpose  within  thiirtr 
df  ys  after  the  entry  of  hU  instr  jnr.ent  of  transfer,  or  within  tliirty 
days  after  the  slips  return  to  her  port,  in  case  she  was  absent 
at  the  time  of  the  entry  of  the  particulars.  And  in  case  no  per- 
son shall  produce  the  certificate  within  either  of  the  said  spaces 
of  thirtv  davs,  Jien  the  otticers  shall  indorse  on  the  certificate 
the  particulars  of  the  instrument  of  transfer,  to  such  person  as 
shall  first  produce  the  jcertificate  for  tliat  purpose  ;  but  if  the 
certificate  be  loit,  mislaid,  or  detained,  so  that  the  indorsement 
cannot  in  due  tine  be  made  thereon,  on  proof  of.  this  being 
made  by  t^ie  purchaser  or  mortgagee,  or  his  known  agent,  to  the 
satisfaction  of  tie  commissioners  of  customs,  they  may  grant 
such  further  time  as  may  to  them  appear  necessary  for  the  re- 
covery of  it,  or  for  a  registry  dt  novo;  and  a  memorandum  of 
tlie  time  so  granted  shall  be  made  in  the  book  of  registry ;  and 
during  such  time  no  other  bill  of  sale  shall  be  entered  for  the 
transfer  of  the  same  ship,  or  the  same  share  thereof  (m). 

If  the  certificate  shall  be  produced  to  the  collector  and  comp- 
troller of  any  port  where  the  ship  may  tlien  be,  after  any  bill  of 
sale  shall  have  been  recorded  at  tlie  port  to  which  she  belongs, 
together  with  such  bill  of  sale,  containing  a  notification  of  such 
record,  signed  by  the  collector  and  comptroller  of  such  port,  as 
directed  by  this  Act,  the  officers  of  tlie  other  ports  are  to  indorse 
on  the  certificate  (being  required  so  to  do)  the  transfer  mentioned . 
in  such  bill  of  sale ;  and  they  are  to  give  notice  thereof  to  the 
collector  and  comptroller  of  the  port  to  which  the  ship  belongs, 

who  shall  record  it  in  like  manner  as  if  they. had 
[*46]  *made  such  indorsement   themselves,  but  inserting   the 

name  of  the  port  at  which  the  indorsement  was  made. 
But  the  officers  of  such  other  port  shall  first  give  notice  to  the 
officers  of  the  port  to  which  the  ship  belongs,  of  such  requisi- 
tions made  to  them  to  indorse  the  certificate ;  and  the  .oflS- 
cers  of  the  port  to  which  the  ship  belongs,  shall  tliereupon 
send  information  to  the  officers  of  such  other  port,  whether  any 
or  what  other  bill  or  bills  of  sale  have  been  recorded  in  the  book 
of  the  registry  of  such  ship ;  and  the  officers  of  such  other  port, 
having  such  information,  shall  proceed,  in  manner  directed  by 
this  Act   in  all  respects,  to  the  indorsing  of  the  certificate,   as 

(m)  Sect  39. 
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they  would  do  if  such  port  were  the  port  to  which  the  vessel  be- 
longed («).  (I) 

If  a  ship^  or  the  share  of  any  owner  who  may  be  out  of  the 
kingdom,  shall  be  sold  in  his  absence  by  his  known  agent  or 
correspondent,  under  his  directions,  either  expressed  or  implied, 
and  acting  for  his  interest  in  that  behalf,  and  such  agent  or  cor- 
respondent who  shall  have  executed  a  bill  of  sale  to  the  purcha- 
ser, shall  not  have  received  a  legal  power  to  execute  it,  the 
commissioners  of  customs  may,  upon  application  made  to  them, 
and  proof  to  their  satisfaction  of  the  fair  dealings  of  the  parties, 
permit    such  transfer  to  be  registered,  if  registry  de  novo  be 
necessary,  or  to  be  recorded  and  indorsed,  as  the  case  may  be, 
as  if  fiuch  legal  power  had  been  produced  ;  and  if  it  shall  hap- 
pen that  any  bill  of  sale  cannot  be  produced,  or  if,  by  reason  of 
distance  of  time,  or  the  absence  or  death  of  parties  concerned, 
it  cannot  be  proved  that  a  bill  of  sale  for  any  shares  in  any  ship 
had  been  executed,  and  registry  de  novo  shall  have  become  ne- 
cessary, the  commissioners  may,  upon  proof  to  their  satisfaction 
of  the  fair  dealings  of  the  parties,  permit  such  ship  to  be  regis- 
tered de  novo^  in  like  manner  as  if  a  bill  of  sale  for  the  transfer 
of  such  shares,  had  been  produced.     But  in  any  of  these 
cases  good  and  sufficient  security  shall  be  given  to  *pro-  [*49] 
ducc  a  legal  power  or  bill  of  sale,  within  a  reasonable  time, 
or  to  abide  the  future  claims  of  the  absent  owner,  his  heirs  and 
successors,  as  the  case  may  be,  and  at  the  future  request  of  the 
party  whose  property  has  been  so  transferred,  without  the  pro- 
duction of  a  bill  of  sale  from  him   or  from  his   lawful  attorney, 
the  bond  shall  be  available  for  the  protection  of  his  interests,  in 
addition  to  any  powers  or  rights  which  he  may  have   in  law  or 
equity  against  the  ship,  or  against   the  parties  concerned,  until 
he  shall  have  received  full  indemnity  for  any  loss  or  injurj  sus- 
tained (o).  (2) 

Secondly,  If  made  as  a  Security. — When  any  transfer  for  a  ship, 
or  of  any  shares,  shall  be  made  only  as  a  security  for  the  pay- 

(n)  Sect.  40.  (o)  Sect  44. 


(1)  There  is  no  correspondent  provisioa  in  our  Registry  Act. 

(2)  There  is  no  correspondent  provision  in  our  Registry  Act. 

10 


(1)  There  is  no  correspondent  provision  in  our  Registry  Act  But 
the  reader  is  referred  to  the  cases  antecedently  stated  in  the  note  to 
page  19,  on  the  effect  of  a  mortgage  of  a  ship  according  to  the  general 
principles  of  law. 

(2)  Under  the  British  Registry  Act  of  26  Geo.  3.  it.  was  decided, 
that  ^  bill  of  sale,  absolute  on  its  face,  but  intended  for  security  of  a 
note,  made  while  the  ship  was  at  sea,  and  not  containing  a  recital  of 
ih«  certificate  of  registry,  was  for  that  reason  absolutely  void ;  and  that 
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ment  of  debt,  either  by  way  of  mortgage,  or  of  assignment  to  a 
trustee  for  the  purpose  of  sale  for  the  payment  of  debt,  in  every 
such  case  the  collector  and  comptroller  of  the  port  where  the 
ship  is  registered,  shall  in  the  entry  in  the  book  of  registry,  and 
also  in  the  indorsement  on  the  certificate  thereof  in  manner  be- 
fore directed,  state  and  express  that  such  transfer  was  made  only  I 
as  a  security  for  the  payment  of  debt,   or  by  way  of  mortgage  , 
or  to  that  effect ;  and  the  person  to  whom  such  transfer  shall  ^ 
be  made,  or  any  other  person  claiming  under  him  as  a  mortga-  ; 
gee  or  trustee  only,  shall  not  by  reason  thereof  be  deemed  to  be             j 
the  owner  of  such  ship  or  shares,  nor  shall  the  person  making            ] 
such  transfer  be  deemed  by  reason  thereof  to  have  ceased  to 
be  an  owner  any  more  than  if  no  such  transfer  had  been  made, 
except  so  far  as  may  be  necessary  for  the  purpose  of  rendering 
the  ship  or  shares  so  transferred,  available  by  sale  or  otherwise 
for  the  payment  of  the  debt  for  securing  the  payment  whereof 
such  transfer  shall  have  been  made  (p).  (1) 

When  any  such  transfer  as  last  mentioned  has  been  made  and 
duly  registered,  the  right  or  interest  of  the  mortgagee  or  other 

assignee  shall  not  be  in  any  manner  affected  by  any  act  of 
[*50]  bankruptcy  committed  by  such  mortgagor  or  ^assignor, 

after  the  time  when  such  mortgage  or  assignment  shall 
have  been  so  registered,  notwithstanding  such  mortgagor  or 
assignor  at  the  time  he  shall  so  become  bankrupt  shall  have  in 
his  possession,  order,  and  disposition,  and  shall  be  the  reputed 
owner  of  the  ship  or  shares  so  by  him  mortgaged  or  assigned  ; 
but  such  mortgage  or  assignment  shall  take  place  of  and  be 
preferred  to  any  right,  claim  or  interest  which  may  belong  to 
the  bankrupt's  assignee  (5).  (2) 

{p)  Sed.45.  (q)  Serf.  46. 
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Upon  the  subject  of  transfer  of  property,  it  seems  fit  to  notice 
a  distinction  between  this  and  the  former  statutes.  A  recital  of 
the  certificate  of  registry  is  not  now  made  necessary  to  the  va- 
lidity of  an  executory  contract  or  agreement  for  the  transfer  of 
property,  as  was  expressly  required  by  the  34th  Geo.  3.  c.  68.  s. 
14  ;  neither  is  an  indorsement  of  such  a  contract  on  the  certifi- 
cate now  required,  which  was  held  to  be  necessary  under  that 
statute  (r)  ;  and  by  the  language  of  the  new  Act,  if  the  certifi- 
cate be  not  recited  in  the  bill  of  sale,  the  transfer  shall  not  be 
valid  and  effectual,  whereas  by  the  26  Geo,  3.  c.  60.  s.  17,  the 
bSl  of  tale  was  made  void.  (1) 

The  latter  difference,  however,  is  probably  of  no  great  impor- 
tance ;  for  under  the  former  statut<[?s,  covenants  not  depending 
upon  the  transfer  of  the  property,  such  as  a  covenant  to  pay 
money  for  the  security  whereof  a  ship  had  been  mortgaged,  was 
held  not  to  be  avoided  by  reason  of  an  omission  to  recite  the 
certificate  («).  Whereas  covenants  depending  upon  a  contract 
to  transfer,  such  as  an  agreement  to  indemnify  the  seller  against 
expenses,  to  which  he  might  be  liable  on  account  of  his  interest 
in  the  ship,  were  held  to  be  void  in  a  case  where  the  contract  to 
transfer  was  invalid  (/).     This  distinction  between  covenants, 

(r)  Mortimer  and  others  v.  Fleem-  \  (t)  BiddeU  v.  Leeder  and  another,  1 
ing,  4  B.  &  C.  120.  i  B.  &  C.  327. 

(s)  Kerrison  v.  CoU,  8  East,  231. 


this  was  the  effect,  although  the  grand  bill  of  sale  was  delivered  at 
the  time  of  the  transaction,  and  the  person,  to  whom  the  transfer  was 
made,  took  possession  of  the  ship  as  soon  as  she  returned  to  the  country  ; 
and  that  the  assignees  of  the  original  owner,  who  had  become  bank- 
rnpt  before  the  return,  were  entitled  to  the  ship,  and  the  vendee  had 
not  even  a  lien  upon  it,  either  legal  or  equitable,  to  secure  the  payment 
of  the  note.  RoUeston  v,  Hulbert,  3  T.  R.  406.  3  Bro.  Ch.  R.  67L 
In  Portland  Bank  v,  Stacey,  (4  Mass.R.  661,  664)  the  Chief  Justice 
said,  that  he  had  been  induced  to  save  the  case,  that  it  might  be  ascer- 
tained, whether  there  was  any  distinction  between  what  is  commonly 
called  the  graiid  bill  of  sale  in  England,  which  is  necessary  to  pass  ships 
at  sea,  and  the  bill  of  sale  for  vessels  used  in  this  country.  He  said  he 
knew  of  no  distinction,  and  believed  there  was  none. 

(1)  See  the  former  edition  of  Mr.  Abbott's  Treatise,  part  1,  ch.  2, 
§  32,  6lc.  and  Mestaer  v.  Gillespie,  11  Ves.  621* 
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which,  according  to  their  subject,  are  connected  with  or  depen- 
dent upon  the  transfer,  and  those  which  are  unconnected 
[•51]  *with  or  independent  of  it  may  be  found  applicable  to  the 
new  statute. 

It  will  be  observed,  that  by  the  present  Act,  it  is  sufficient 
to  recite  in  a  bill  of  sale,  the  principal  contents  of  the  certifi- 
cate of  registry  ;  and  that  the  instrument  is  not  to  be  deemed 
void  for  any  error  in  the  recital,  if  the  identity  of  the  ship  there- 
in intended  be  effectually  proved  thereby. 

The  departure  from  the  language  of  the  old  statutes,  appears 
to  have  been  intended  to  prevent  the  inconvenience  that  had 
been  experienced  by  mistakes  in  the  recital  of  the  certificate  («), 
though  even  under  them,  a  mistake  apparent  upon  the  face  of 
the  instrument  was  held  not  to  vitiate  it  (x),  (1) 

It  was  made  a  question,  under  the  old  Acts,  whether  in  the 
recital  of  the  certificate  of  registry,  it  was  necessary  to  mention 
the  indorsement  that  had  been  made  upon  it  (y).  An  indorse- 
ment of  a  transfer  made  by  a  bill  of  sale,  cannot  be  recited  in 
it,  because  it  must  be  made  after  the  bill  of  sale,  but  it  may  still 
become  a  question  whether  prior  indorsements,  and  especially 
the  indorsement  made  at  the  time  of  granting  the  certificate, 
and  which  is  referred  to  in  it,  ought  not  to  be  recited.  The 
safer  way  will  be  to  recite  it,  and  thereby  avoid  questions. 

Some  parts  of  the  37th  and  three  following  sections,  appear 
to  have  been  intended  to  obviate  questions,  that  had  arisen  un- 
der the  former  Acts,  as  to  the  time  at  which  a  bill  of  sale  should 
be  deemed  to  take  effect,  to  the  exclusion  of  intermediate  acts 
and  conveyances,   upon  which  subject   there  had  been  mucb 


(u)  See  Westerdak  v.  Dale,  7  Term 
Reports,  306. 
(x)  Rolleston  and  others  v.  Stnith,  4 


Term  Reports,  161. 

(y)  Cappadoce  v.  Condor,  1  Bos.^  & 
Puller,  483. 


(1)  There  are  no  correspondent  provisions  in  our  Registry  Act  with 
that  here  referred  to,  or  in  the  succeeding  paragraph.  But  in  Philips 
i\  Ledley,  (1  Wash.  Cir.  R.  226)  the  Court  said,  that  there  was  a  dif- 
ference between  the  law  of  England  [under  the  old  registry  Acts]  and 
our  law  on  this  point.  The  inaccurate  recital  of  the  certificate  avoids 
the  deed  there  ;  here  it  only  deprives  the  vessel  of  the  privileges  of  an 
American  bottom. 
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doubt  and  difficulty  (z).  *And  by  transferring  the  [*52] 
power  of  indorsing  the  transfer  on  the  certificate,  from  the 
party  making  the  transfer  to  the  public  officers,  some  part  of  the 
inconvenience  that  had  been  experienced  under  the  former  Acts 
may  possibly  be  avoided.  In  the  cases  of  death  or  bankruptcy, 
or  absence  of  a  vendor,  they  may  certainly  be  avoided,  thoigh 
perhaps  not  in  all  cases  of  disputes  between  vendor  and  purcha- 
ser (a). 

Some  of  the  acts  required  by  the  language,  as  well  of  the  new 
as  of  the  old  statutes,  to  give  validity  to  a  bill  of  sale,  are  to  be 
done  by  the  public  officers.  Under  the  old  statutes,  it  was  held 
that  an  omission  by  the  public  officers  would  not  invalidate  a 
transfer  of  the  property  (6). 

Under  these  statutes  also,  it  was  decided  that  their  provisions 
were  not  confined  to  the  transfer  of  property  to  a  stranger,  but 
applied  also  to  a  transfer  by  one  part  owner  to  another,  (c)  (1) 
This  decision  appears  manifestly  applicable  to  the  present  sta- 
tute. A  conformity  with  the  statutes  was  in  several  cases  held 
requisite  to  the  validity  of  a  bill  of  sale,  intended  by  way  of 
mortgage  or  security ;  and  it  was  held  in  one  case,  that  although 
the  person  to  whom  the  security  was  given,  had  the  controul  or 
the  possession  of  the  ship  which  was  then  in  a  port,  he  did  not 
obtain  a  lien  upon  or  right  to  detain  the  ship  against  the  assig- 
nees of  the  person  by  whom  the  security  had  been  given,  the 


(z)  See  Moss  and  others  v.  Char- 
nock,  2  East,  399.  Moss  and  another 
V.  MiUs  and  another,  5  East,  144. 
Htaih  T.  Ihibhardyi  East,  110.  Blox- 
am  and  others  v.  Huhbard,  5  East, 
107.  Hubbard  v.  Johnston,  3  Taun- 
ton,-177.  Haylon  and  another,  v. 
Jaduon  and  others,  8  East,  511.  Pal- 
mer and  another  v.  Moxon,  2  M.  &  S. 
43.  Richardson  and  others  v.  Camp* 
heU  and  another,  5  B.  &  A  196. 


Hodgson  and  another  v.  Broum  and 
another,  2  B.  &  A.  427. 

(a)  See  Thompson  and  another  v. 
Smith  and  others,  1  Madd.  395  and 
the  cases  there  referred  to. 

{h)  Ratch/ord  v.  Meadows,  3  Esp. 
N.  P.  Ca.  69.  Heath  v.  Hubbard,  4 
East,  110.  Underwood  v.  MUUr  and 
another,  1  Taunton,  387. 

(c)  Speldt  V.  Letchmere,  13  Vesey, 
jun.  588. 


(1)  Our  Registry  Act  applies  as  well  to  the  sale  from  one  parte wner 
to  another,  as  to  a  sale  to  a  stranger.     Act  of  1792,  ch.  45,  §  14. 

Quere,  whether  the  Registry  Act  applies  to  the  case  of  an  abandon- 
ment of  a  ship  to  underwriters.  There  does  not  appear  to  have  been  a 
bill  of  sale,  &c.  in  Leatham  v.  Terry,  (3  Bos.  &  Pull.  479)  until  the  un- 
derwriters actually  sold  the  ship.  See  the  opinion  of  Mr.  Justice  Kent  in 
United  Insur.  Go.  o.  Scott.  (1  John.  R.  106.) 
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requisites  of  the  statutes,  as  relating  to  his  bill  of  sale,  not  hav- 
ing been  complied  with  (d).  But  a  lien  may,  notwithstanding 
the  Acts,  be  acquired  upon  the  certificate  of  registry,  or  other 
papers  belonging  to  a  ship,  in  like  manner  as  upon  any  other 

deeds  or  papers  (e). 
[*53]     *The  enactment  of  the  45th  section,  that  a  mortgagee  or 

trustee  for  payment  of  debts  shall  not,  by  reasonof  the  trans- 
ferto  him,  be  deemed  to  be  anowner,  appears  to  have  been  intend- 
ed to  prevent  the  inconvenience,  and  put  an  end  to  the  questions, 
wtich  had  arisen  under  the  former  statutes,  upon  the  effect  of  the 
legal  interest  in  the  ship,  which,  under  those  statutes,  had  been 
vested  in  the  mortgagee  or  trustee,  without  any  qualification. 
This  led  to  the  bringing  of  several  actions  against  mortgagees, 
for  repairs  or  necessaries  furnished  to  the  ship  after  the  date  of 
the  mortgage,  and  there  was  some  contrariety  of  decision  upon 
that  point.  Ultimately  it  appears  to  have  been  thought,  that 
the  right  to  sue  for  such  repairs  and  necessaries,  depended 
rather  upon  the  person  to  whom  the  credit  was  given,  than  upon 
the  legal  title  to  the  ship.  '  In  some  cases,  however,  the  legal  ti- 
tle might  fiirnish  the  best  evidence  of  the  person  to  whom  the 
credit  was  given  (/).  (1). 

The  46th  section  seems  intended  to  remedy  the  inconvenience 
of  considering  the  mortgagor  as  reputed  owner  under  the  stat- 
ute 21  Jac.  1.  c.  19.  5.  11.  in  cases  of  bankruptcy  ;  it  having 
been  decided,  that  the  special  enactments  of  the  Register  Acts, 
and  a  compliance  with  them  did  not  defeat  the  operation  of  that 
statute,  where  the  mortgagor  was  suffered  to  act  and  appear  as 
owner,  which  in  many  cases  he  was  allowed  to  do  {g). 

1 1 .     What  is  required  on  a  change  of  the  Master. 

When  the- master,  or  other  person,  having  or  taking  the  charge 
or  command  of  a  registered  ship  shall  be  changed,  the  master 
or  owner  shall  deliver  to  the  persons  authorized  to  make  registry 


(d)  Wilson  and  others  v.  Heathery  5 
Taunton,  642, 

(e)  Mestaer  and  another  v.  Atkins, 
5  Taunton,  381,  and  1st  Marshall,  76. 
Ante  p.  50  Note  (2). 


(/)  See  before  Part  I.e.  1.  s.  11. 
page  17. 

(g)  Hay  and  others  y,  Fairhairriy  2 
B.  fy  A.  193.  Monkhoust  and  others 
V.  Hay  and  another,  4  B.  Moore,  549. 


(1)  See  on  this  point  the  note  to  page  19,  on  the  subject  of  the  rights 
and  liabilities  of  mortgagees. 
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and  grant  certificates,  at  the  port  where  the  change  shall 
take  place,  the  certificate  of  *registry  belonging  to  the  [*54] 
ship,  who  shall  thereupon  indorse  and  subscribe  a  memo- 
randum of  such  change,  and  shall  forthwith  give  notice  of  it  to 
the  proper  ofiicer  of  the  port  or  place  where  the  ship  was  last 
registered,  who  shall  likewise  make  a  memorandum  of  it  in  the 
book  of  registers,  and  shall  forthwith  give  notice  thereof  to  the 
commissioners  of  customs;  but  before  the  name  of  the  new 
roaster  shall  be  indorsed  on  the  certificate,  he  shall  give  a  bond, 
in  the  like  penalties,  and  under  the  same  conditions,  as  are  con- 
tained in  the  bond  required  to  be  given  at  the  time  of  the  regis- 
try  (h).  (I) 

12.     When  and  how  Registry  de  novo  is  to  he  made. 

Whenever  the  owner  or  owners,  who  shall  have  subscribed 
the  oath,  shall  have  transferred  all  his  or  their  share  or  shares  in 
the  ship,  the  same  shall  be  registered  de  novo^  before  the  ship 
shall  depart  from  the  port  to  which  she  shall  then  belong,  or 
from  any  other  port  in  the  same  part  of  the  United  Kingdom,  or 
the  same  colony,  plantation,  island,  or  territory,  unless  a  tempo- 
rary certificate  be  obtained  in  the  manner  to  be  hereafter  men- 
tioned (t).  (2) 


{h)  Sect.  22.— By  6  Geo.  4.  c.  107.  a. 
125.  The  officers  of  the  customs 
may  refuse  to  pennit  any  person  to 
act  as  master  whose  name  shall  not 


be  inserted  in  or  indorsed  upon  the 
certificate  of  registry  as  master. 
{%)    Sect,  12. 


(1)  By  oar  Registry  Act,  when  the  master  of  a  registered  ship  is 
changed,  the  owner,  or  the  new  master,  is  to  report  such  change  to  the 
Gollector  of  the  port,  where  such  change  happens,  or  where  the  ship 
shall  first  be  after  the  change,  and  to  prodace  to  hiv  the  certificate  of 
registry,  and  make- oath  or  affirmation,  that  the  new  master  is  a  citizen, 
and  the  manner  in  which  he  is  so.  The  Collector  is  thereupon  to  in- 
dorse upon  the  certificate  a  memorandum  of  the  change,  specifying  the 
name  of  the  new  master,  and  to  transmit  a  copy  of  it  to  the  Collector  of 
the  district,  where  the  ship  is  registered,  if  it  be  not  his  own  district ; 
and  such  Collector  is  to  make  a  like  memorandum  of  such  change  in 
His  book  of  registers,  and  transmit  a  copy  of  it  to  the  Register  of  the 
Treasury.  If  this  change  is  not  reported,  the  register  becomes  void, 
and  the  new  master  forfeits  100  dolls.     Act  of  1792,  ch.  45,  ^  15. 

(2)  See  note  to  page  45,  and  U.  States  v.  Willing,  4  Cranch,  48,  S. 
C.    4  Dall.  R.  374,  there  cited. 
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« 

If  the  certificate  of  registry  be  lost  or  mislaid,  so  that  it  can- 
not  be  found  or  obtained  for  the  use  of  the  ship  when  needful, 
and  proof  thereof  be  made  to  the  satisfaction  of  the  commission- 
ers of  customs,  they  shall  permit  the  ship  to  be  registered  de 
novOy  and  a  certificate  thereof  to  be  granted  ;  or  a  temporary  li- 
cense may  be  granted  in  such  cases,  and  in  the  manner  to  be 
hereafter  mentioned.     But  before  such  registry  denovo  be  made, 

the  owners  and  master  shall  give  bond  to  the  commission- 
[*65]  ers,  in  such  sum  as  to  them  shall  seem  fit,  with  a  *condi- 

tion,  that  if  the  certificate  shall  at  any  time  afterwards  be 
found,  the  same  shall  be  forthwith  delivered  to  the  proper  ofli- 
cers  of  the  Customs,  to  be  cancelled,  and  that  no  illegal  use  has 
been  or  shall  be  made  thereof,  with  their  or  his  privity  or  knowl- 
edge.    And  if,  instead  of  registry  de  novo^  a  temporary  license 
be  granted,  and  the  ship  surveyed  for  that  purpose,  the  certifi- 
cate of  such  survey  shall  be  preserved  by  the  collector  and  comp- 
troller of  the  port  to  which  the  ship  shall  belong ;  and  in  virtue 
thereof,  the  commissioners  may  and  are  required  to  permit  the 
ship,  to  be  registered,  after  her  departure,  whenever  the  owners 
shall  personally  attend  to  take  the  oatli  required,  and  shall  also 
comply  with  all  other  requisites  of  the  Act,  except  so  far  as  re- 
lates to  the  bond  to  be  given  by  the  master ;  which  certificate  of 
registry  the  commissioners  shall  transmit  to  the  collector  and 
comptroller"  of  any  other  port,  to  be  by  them  given  to  the  mas- 
ter upon  his  giving  such  bond,  and  delivering  up  the  license 
which  had   been   granted   for    the   then   present  use   of  the 
ship  (A-),  (1) 

(k)  Sect,  26. 

(1)  By  our  Registry  Act,  if  the  certificate  of  registry  be  lost,  destroy- 
ed or  mislaid,  a  new  register  may  be  granted  by  the  Collector  of  the 
port,  where  the  ship  shall  first  be  after  such  loss,  destruction  or  mislay- 
ing, upon  an  oath  or  affirmation  made  by  the  master,  or  other  person  in 
command  of  the  ship,  stating  the  loss,  and  upon  a  compliance  with  the 
other  requisites  of  the  Act.  But  in  all  cases  where  a  new  register  is  so 
granted  by  any  other  than  the  Collector  of  the  district,  to  which  the  ship 
actually  belongs,  such  register  within  ten  days  afler  her  first  arrival 
within  the  district,  to  wliich  she  belongs,  is  to  be  delivered  up  to  the 
Collector  of  the  district,  who  is  thereupon  to  grant  a  new  register  in 
lieu  thereof.     In  case  of  neglect  to  give  up  such  new  temporary  regis- 
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If  any  person  shall  be  convicted  of  the  offence  of  wilfully  de- 
taining a  certificate,  and  it  shall  appear  to  any  justice  or  other 
magistrate,  that  it  is  not  lost  or  mislaid,  but  wilfully  detain- 
ed, be  is  to  certify  the  detainer,  refusal  and  conviction,  to  the 
persons  who  granted  the  certificate,  who  shall,  on  the  terms  and 
conditions  of  law  being  complied  with,  make  registry  of  the 
ship  de  novo,  and  grant  a  certificate  thereof,  conformably  to  law, 
notifying  on  the  back  of  it,  the  ground  upon  which  the  ship  was 
so  registered  de  novo.  Also,  if  the  person  detaining  a  certifi- 
cate shall  have  absconded,  and  proof  of  this  be  made  to  the 
satisfaction  of  the  commissioners  of  customs,  the  ship  may  be 
registered  de  novo,  as  in  the  case  wherein  the  certificate  is  lost 
or  mislaid  (/).  (1) 

If  after  registry,  a  ship  shall  in  any  manner  whatever  be 
altered,  so  as  not  to  correspond  with  all'the  *particulars  [*66] 
contaiDed  in  her  certificate,  she  shall  be  registered  de  no- 
vo, as  soon  as  she  returns  to  the  port  to  which  she  belongs,  or  to 
any  other  port  in  the  same  part  of  the  United  Kingdom,  or  in 
the  same  colony,  plantation,  island  or  territory ;  on  failure 
whereof,  the  ship  shall,  to  all  intents  and  purposes,  be  consider- 
ed and  deemed  and  taken  to  be  a  ship  not  duly  registered  (m).  (2) 

{1}  Sect.  27.    See  poet  page  58.  (m)  Sect.  28. 

ter,  the  master  forfeits  100  dollars^  and  the  former  register  becomes 
null  and  void.     Act  of  1792,  ch.  45,  §  13.     See  also. sect.  7.  - 

Under  the  old  British  Registry  Act,  if  the  master  sold  a  registered 
ship,  while  abroad,  in  a  case  of  necessity,  to  other  British  subjects,  it 
was  decided,  that  she  must  be  transferred  by  the  master  according  to 
the  terms  of  the  Registry  Act,  otherwise  the  transfer  would  be  void. 
But  it  was  thought,  that  the  case  might  be  different  if  she  were  sold  not 
as  a  ship,  but  as  a  wreck.  Reid  v.  Dardy,  (10  East  R.  143.)  See  as 
to  authority  of  the  master  to  sell,  ante  note  to  page  10. 

(1)  There  is  no  correspondent  provision  in  our  Registry  Act.  In 
cases  where  the  master  is  required  to  deliver  up  the  certificate  to  the 
Collector,  if  he  neglects  or  refuses,  he  incurs  a  pecuniary  penalty,  and 
the  ship  loses  her  American  character.    Act  of  1792,  ch.  45,  §  13. 

(S)  By  our  Registry  Act,  if  any  ship  is  altered  in  form  or  burthen  by 
being  lengthened  or  built  upon,  or  altered  from  one  denomination  to 
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and  belief;  and  shall  also  give  a  bond  similar  to  that  which  is 
required  to  be  given  on  registry  de  novo  in  the  case  of  a  certifi- 
cate lost  or  mislaid  ;  but  before  such  license  shall  be  granted, 
the  ship  shall  be  surveyed  as  if  registry  de  novo  were  about  to 
be  made  («). 

It  has  been  before  mentioned,  that  in  case  a  certificate  be 
unlawfully  detained,  the  commissioners  of  the  customs  may  allow 
the  ship  to  be  registered  de  novo  ;  they  may,  however,  in  such 
cases,  instead  of  the  registry  de  novo,  grant  a  license  for  the 
present  use  of  the  ship,  in  like  manner  as  in  the  case  of  a  certi- 
ficate of  registry  lost  or  mislaid  {t). 

In  the  cases  wherein  a  ship  is  required  to  be  registered  under 
the  new  Act,  for  the  purpose  of  setting  forth  the  shares  held  by 
each  owner,  the  collector  and  comptroller  of  the  port  to  which 
the  ship  belongs,  may  certify  that  further  time  has  been  granted 
by  the  commissioners  of  the  customs,  for  ascertaining  and  reg- 
istering the  number  of  such  shares  as  cannot  then  be  ascer- 
tained (u.)  (1) 

[*59]       *14.     Penalty  for  Detention  of  the  Certificate. 

In  case  the  master,  or  any  other  person  who  shall  have 
received  or  obtained,  by  any  means  or  for  any  purpose  what- 
ever, a  certificate  of  registry,  whether  such  master  or  other  person 
be  a  part  owner  or  not,  shall  wilfully  detain  and  refuse  to  deliv- 
er up  the  same  to  the  proper  officers  of  the  customs  for  the  pur- 
poses of  the  ship,  as  occasion  shall  require,any  owner  or  owners  of 
the  ship  may  make  complaint  on  oath  against  the  master  or  oth- 
er person  who  shall  so  detain  and  refuse  to  deliver  up  the  same, 
of  such  detainer  and  refusal,  to  any  justice  of  the  peace  resi- 
ding near  to  the  place  where  such  detainer  and  refusal  shall  be  in 
Great  Britain  or  Ireland,  or  to  any  member  of  the  supreme  court  of 
justice,  or  any  justice  of  the  peace  in  the  islands  o(  Jersey,  Guern- 
sey or  Man,  or  in  any  colony,  plantation,  island  or  territory  to  his 
Majesty  belonging  in  Asia,  Africa  or.  America,  or  Malta,  Gibraltar 
or  Heligoland,  where  such  detainer  and  refusal  shall  be  in  any  of 

(s)  Sect.  26.  I      (u)  Sect.  37. 

(t)  Sect.  27.  I 

>— "  .  I   -  111..,,  — 

(1)  There  are  no  correspondent  provisions  in  qui  Registry  Act. 
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the  places  last^mentioned ;  and  on  such  complaint  the  said  jus- 
tice or  other  magistrate  shall  and  is  hereby  required,  by  war- 
rant under  his  hand  and  seal,  to  cause  such  master  or  other  per- 
son to  be  brought  before  him,  to  be  examined  touching  such  de- 
tainer and  refusal ;  and  if  it  shall  appear  to  the  said  justice  or 
other  magistrate,  on  examination  of  the  master  or  other  person, 
or  otherwise,  that  the  certificate  is  not  lost  or  mislaid,  but  is  wil- 
fully detained  by  the  master  or  other  person,  such  master  or  oth- 
er person  shall  be  thereof  convicted,  and  shall  forfeit  and  pay 
the  sum  of  £.  100,  and  on  failure  of  payment  thereof,  he  shall 
be  committed  to  the  common  gaol,  there  to  remain  without  bail 
or  mainprize  for  such  time  as  the  said  justice  or  other  magis- 
trate shall  in  his  discretion  deem  proper,  not  being  less  than 
three,  or  more  than  twelve  months  (x) ;  and  on  *the  de-[*60] 
tainer  being  certified  to  the  persons  who  granted  the  cer- 
tificate, registry  de  novo  may  be  made  as  before  mention- 
ed  (y).  (1) 

16.     Evidence  of  Affidavits ,  and  Books  of  Registry* 

The  collector  and  comptroller  of  the  customs  at  any  port  or 
place,  and  the  persons  acting  for  them  respectively,  shall,  upon 
every  reasonable  request  by  any  persons  whatsoever,  produce 
and  exhibit  for  their  inspection  and  examination  any  oath  or 
affidavit  taken  or  sworn  by  any  owner  or  proprietor,  and  also  any 
registry  or  entry  in  any  book  of  registry  required  by  this  Act  to 
be  made  or  kept  relative  to  any  ship,  and  shall,  upon  every  rea- 
sonable request  by  any  persons  whomsoever,  permit  them  to  take 
a  copy  or  copies,  or  an  extract  or  extracts  thereof  respectivel)', 
and  the  copy  of  any  such  oath  or  affidavit,  register  or  entry, 
shall,  upon  being  proved  to  be  a  true  copy  thereof  respectively, 
be  allowed  and  received  as  evidence  upon  every  trial  at  law, 
without  th^  production  of  the  original,  and  without  the  testimo- 
ny and  attendance  of  any  collector  or  comptroller  or  other  per- 
son acting  for  them  respectively,  in  all  cases,  as  fully  and  to  all 
intents  and  purposes,  as  such  original,  if  produced,  could  or 
might  legally  be  admitted  or  received  in  evidence  {z). 

(x)  Sect,  27.  (y)  Page  54.  (z)  Sect.  43. 


(1)  It  has  been  already  stated  in  note  to  page  55,  (1)  that  there  is 
no  correspondent  provision  in  our  Law.    See  Act  of  1792,  ch.  45,  §  13. 
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from  the  merchant  to  him.  The  cause  was  afterwards  brought 
before  the  Court  of  Common  Pleas  for  consideration,  and  after 
argument,  the  Chief  Justice  and  the  two  other  Judges  (b)  pre- 
sent, agreed  in  opinion  that  the  plaintiff  ought  to  have  recov- 
ered. The  ground  of  the  decision  was,  that  the  plaintiff  was  in 
the  actual  possession,  and  the  defendant  a  mere  wrong  doer, 
without  any  colour  of  title  ;  and  that  although  the  plaintiff  had 
failed  to  establish  a  complete  tit]|^  on  account  of  the  want  of 
compliance  with  these  statutes,  yet  he  claimed  under  one 
[*63]  who  had  a  perfect  title,  and  who  was  *not  now  contesting 
the  matter,  and  he  had  the  possession  against  those  who 
wrongfully  interfered  without  colour  of  right ;  and  his  situa- 
tion was  compared  to  that  of  an  agister,  carrier,  factor,  and 
other  bailees,  whose  title  a  mere  wrong-doer  is  not  allowed  by 
law  to  dispute.  A  new  trial  was  accordingly  directed,  and  the 
plaintiff  ultimately  succeeded  in  the  cause  (c). 

It  was  the  practice,  for  a  considerable  time,  to  produce  the 
register  from  the  custom-house  at  trials  at  JSlhi  Prius  as  proof  of 
title,  and  the  proof  was  received  without  question  or  objection. 
In  one  case  indeed.  Lord  Ellenborough  received  the  register  as 
prima  Jade  evidence  of  ownership,  in  an  action  brought  for 
stores  supplied  to  a  ship ;  declaring,  however,  that  he  would  ad- 
mit contrary  evidence  on  the  part  of  any  of  the  defendants,  to 
show  that  they  had  not  assented  to  their  names  being  placed  on 
the  register  (d).  But  this  matter  having  in  other  causes  been 
brought  before  the  Courts  at  Westminster,  it  has  been  held  that 
the  register  alone  does  not  furnish  ewen  prima  facie  evidence  to 
charge  a  person  as  owner  of  a  ship,  in  a  suit  between  private  in- 
dividuals (e).  Such  an  use  of  the  register  was  certainly  not  in 
the  contemplation  of  the  Legislature  :  and  it  is  obviously  possi- 
ble, although  not  very  likely  to  happen,  that  the  name  of  a  per- 
son may  be  placed  on  the  register  without  his  assent.  (1)    A 


{h)  Mr.  Justice  Lawrence,  and  Mr. 
Justice  Chambre. 

ic)  SiUlonv.  Buck,  2  Taunton,  302. 

(a)  Stokes  v.  Came  and  others,  2 
Camp-  Rep.  at  N.  P.  339. 


(e)  Frazer  v.  Hopkins  and  anMher, 
2  Taunton,  5.  Smith  v,  Fuge,  the 
younger,  3  Campbel),  456,  and  J?e- 
cusse  V.  Myers,  lu.  475. 


(1)  The  same  principle  is  recognized  in  our  Law.  The  ship's  regis- 
ter is  not  of  itself  evidence  of  the  ownership  of  the  person^  in  whose 
name  it  stands,  when  introduced  in  a  suit  against  him  to  establish  his 
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bill  of  sale  duly  and  formally  executed  by  an  apparent  vendor 
but  not  accepted  by  the  intended  purchaser,  will  not  transfer 
the  property  to  him,  and  consequently  is  not  evidence  to  cfutrge 
him,  unless  it  appears  to  have  been  accepted  by  hinr^  (/). 
Neither  is  the  affidavit  made  by  *a  third  person,  in  order  [*64] 
to  obtain  a  register,  to  be  received  in  evidence  against  the 
parties  named  in  it,  without  some  proof  of  their  adoption  and  as- 
sent. Aforiioriy  a  part  owner,  who  to  an  action  brought  against 
himself^  has  pleaded  in  abatement,  that  there  are  other  part 
owners,  who  ought  to  be  joined  with  him  in  the  suit,  cannot  sus- 
tain his  plea  by  the  bare  production  of  a  register  containing  their 


(/)  Tinkler  v.   Walpole^  14  East, 


226.     Cooper  and  another  v.   South 
and  othersy  4  Taunton,  802. 


ownership.  Leonard  v.  Huntington,  (15  John.  R.  298.)  But  it  would 
be  otherwise,  if  it  were  shewn,  that  he  sanctioned  and  adopted  it. 
Sharp  V.  United  Insur.  Co.  (14  John.  R.  201.)  Nor  is  it  evidence  to 
disprove  a  title  in  a  party,  because  his  nam^  is  not  found  in  it ;  because 
a  legal  title  may  exist  independent  of  such  registry  in  a  third  person 
under  our  laws.  (Ibid.  14  John.  R.  201.)  Whether  it  would  be  evi- 
dence in  favour  of  the  party,  in  whose  name  it  stands,  does  not  appear 
to  have  been  direcdy  decided  in  our  Courts.  But  in  Coolidge  v.  N. 
York  F.  &  M.  Ins.  Company,  (14  John.  R.  308)  it  was  held,  that  a 
copy  of  it,  certified  by  the  Collector  of  the  port,  was  Hot  evidence,  be- 
cause he  was  not  authorized  to  grant  and  certify  copies  generally.  But 
as  the  Collector  is  directed  to  make  and  keep  a  record  of  the  registry, 
it  may  be  questioned,  whether  the  same  principle  does  not  apply,  that 
was  adopted  on  producing  a  copy  of  a  ship's  manifest  in  U.  States  v, 
Johnson,  (4  Dall.  412)  where  the  Court  thought  the  copy,  certified  of- 
ficially, was  good  evidence,  it  being  the  duty  of  the  Collector  "  to  re- 
'**  cord  in  books  kept  for  that  purpose  all  manifests."  See  post,  page 
65,  66.     Act  of  1792,  ch.  45,  §  9,  §  19.     Act  of  1799,  ch.  128,  §  21. 

It  was  decided  in  several  cases  under  ^he  old  British  Registry  Acts, 
that  where  the  names,  of  certain  persons  were  in  the  certificate  of  reg- 
istry, this  was  conclusive  against  the  legal  ownership  of  other  persons, 
whose  names  were  not  found  therein,  and  who  claimed  a  title  to  the 
ship.  See  Camden  v,  Anderson,  5  T.  R.  709.  Westcrdell  v.  Dale,  7 
T.  R.  306.  Marsh  t\  Robinson,  4  Esp.  N.  P.  Rep.  98.  Abbott  on 
Shipp.  (former  edition)  part  1,  ch.  2,  §  29.  Curtis  v.  Perry,  6 
Ves.  739.  Exparte  Yallop,  (15  Ves.  60,  68,)  Exparte  Hough- 
ton, 17  Ves.  R.  251.     Maestaer  v.  Gillespie,  II  Ves.  625, 
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names  {g).  An  action  was  brought  against  three  persons  of  tlie 
names  of  Humble,  S.  Ilolland  fy  WilUums^  to  recover  the  price  of 
a  quantity  of  rope  furnished  by  the  plaintiffs  at  Liverpool,  in 
the  month  oi  January  1810,  for  the  use  of  the  ship  Susannah, 
Holland  fy  fVilliajtis  had  become  bankrupts :  and  the  question 
was,  whether  Humble  was  liable.  The  order  was  given  in  the 
name  of  the  owners  of  the  Sitsannah,  by  tlie  clerk  of  a  mercan- 
tile house  at  Liverpool,  trading  under  the  firm  of  S.  HoUamf 
fy  Co,  In  order  to  charge  the  defendant  Humble  as  a  part-own- 
er, tlie  defendants  produced  the  following  documentary  evidence. 
1.  A  certificate  of  registry  at  Liverpool,  dated  the  6th  of  June 
1808,  naming  S.  Holland,  the  defendant  JiMwi/y/e  and  one  StricA:- 
land,  as  part-owners,  which  appeared  to  have  been  granted  upon 
the  affidavit  of  Holland  fy  Stricklaiid,  2,  An  indorsement  on  the 
certificate,  dated  the  14th  of  June  1808,  importing  that  Siric/c- 
land  had  sold  his  interest  to  Holland  ^  Humble.  3.  Another  in- 
dorsement, dated  the  2 1st  of  November  1S09,  recording  a  trans- 
fer of  a  moiety  as  made  by  Humble  Sf  Holland  to  the  defendant 
Williams,  on  the  7th  of  October  in  that  year,  while  the  ship  was 
at  sea,  and  which  was  signed  by  Holland,  as  attorney  for  Hum- 
ble (A).  4.  Another  indorsement  on  the  certificate,  dated  the  1th 
of  Miarch,  ISl  I,  importing  a  transfer  of  the  whole  by  the  as- 
signees of  Holland  fy  TVilliams,  then  bankrupts,  and  by 
[*65]  Humble  to  other  ^persons  :  this  was  signed  by  Humble.  It 
will  be  observed  of  these  documents,  that  the  three  first 
might  have  been  made  Without  the  knowledge  or  privity  of 
Humble;  and  therefore,  according  to  the  foregoing  cases,  were 
not  evidence  to  charge  him  ;  and  that  the  last  was  made  long 
after  the  sale  of  the  goods,  and  therefore  could  not  have  given 
any  information  to  the  sellers  at  the  time  of  sale,  if  they  had' 
then  resorted  to  the  custom  house  in  order  to  learn  the  names 
of  the  owners  of  the  ships.  On  the  part  of  the  defendant  it  was 
shewn,  that  he  had  at  a  former  period  been  in  partnership  with 
Holland  at  Liverpool,  under  the  firm  of  Humble  ^  Holland,  and 
they  had  sold  the  sliip  to  a  person  of  the  name  of  Kinneard,  who 
sent  her  to  sea ;  but  this  sale  was   not  noticed  at  the  custom- 


(g-)  Flower  v.  Young,  3.  Campbell, 
244). 
(Ii)  TJiia  was  probably  intended  to 


convey  the  wliolc  of  Humble^s  inte- 
rest, and  was  drawn  out  in  this  form 
by  mistake. 
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house  :  that  in  Decemher  1808,  the  partnership  of  Hv mile  ^^  Hol- 
land was  dissolved,  and  Holland  entered  into  a  new  partnership 
with  Williams,  under  the  firm  of  Samuel  Holland  ^-  Co.  The 
name  of  the  new  firm  was  painted  on  the  counting  house,  and  the 
business  of  winding  up  Uie  concerns  of  the  okl  partnership  was 
removed  to  anotlier  place.  Holland  fy  Williams  re-purchased 
the  ship  of  Kinncard ;  and  on  her  return  from  the  voyage  on 
whicii  he  had  sent  her,  they  fitted  her  out  in  January  18iO,  when 
the  goods  in  question  were  furnished.  Upon  these  facts,  con- 
sidered without  regard  to  the  operation  of  these  Acts  of  Parlia- 
ment, it  will  be  obvious,  that  Humble  was  not  interested  in  the 
sliip  at  the  time  when  the  goods  were  ordered,  and  was  not  one 
of  tlie  persons  who  gave  the  order,  or  who  were  intended  to  be 
benefited  by  the  supplies  that  the  plaintifls  had  furnished.  So 
that  if  he  were  chargeable  for  these  goods,  he  could  be  charge- 
able only  under  the  evidence  of  the  certificate  and  its  indorse- 
ments.    And  the  Court  held  that  he  was  not  chargeable  (i).  (1) 

It  may  be   observed,  that  in   all  these   cases  the   evidence 
was   offered  against  a  person  in   order  to  charge  him  :  it 
*has  also  been  decided,  tliat  the  register  is  not  evidence  \^(y^^ 
in  favour  of  a  party  producing  it,  as  the  proof  of  title  to 
sustain  the  allegation  of  interest  in  an  action  in  a  policy  of  in- 
surance on  a  ship  {k). 

From  these  cases  it  appears  that  it  may  often  be  necessary  to 
prove  that  the  aflidavit  made  to  obtain  registry  of  a  ship,  was 
actually  made  by  the  person  therein  named  as  the  deponent,  and 
consequently  it  may  sometimes  happen  that  the  production  of  a 
copy  will  be  insufficient  for  the  purpose  intended,  notwithstand- 
ing this  enactment  of  the  statute,  for  the  statute  makes  the  copy 
evidence  in  those  cases  only  where  the  original,  if  produced, 
would  be  evidence  ;  and  it  has  appeared  that  the  production  of 


(t)  Macher  fy  another  v.  Humble  and 
others,  16  East,  1G9. 


(k)  Pirie  and  another  v.  Anderson 
and  another,  4  Taunton,  652. 


(1)  To  the  same  effect  is  Harrington  v.  Fry,  (2  Bing.  Rep.  179) 
where  a  party  purchasing  a  share  in  a  ship  by  a  conveyance  void  for 
non-conformity  with  the  registry  Act  was  held  not  liable  for  supplies, 
he  never  having  acted  or  held  himself  out  as  owner.  See  ante  note  to 
page  19. 
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the  original,  without  proof  of  the  signature,  has  been  ineflec- 
tual.  (1) 

16.     Power  of  Governors  of  Colonies  to  Stay  Suits. 

Any  goFcrnor,  lieutenant  governor,  or  commander-in-chief  of 
any  of  iiis  Majesty's  colonies,  plantations,  islands,  or  territories, 
may  and  is  required,  if  any  suit,  information,  libel,  or  other 
prosecution  or  proceeding  of  any  nature  or  kind  whatsoever, 
shall  have  been  commenced,  or  shall  hereafter  be  commenced 
in  any  court  whatever  in  any  of  the  said  colonies,  plantations, 
islands  or  territories  respectively,  touching  the  force  and  effect 
of  any  register  granted  to  any  ship,  upon  a  representation  made 
to  any  such  governor,  &c.  to  cause  all  proceedings  tliereon  to 
be  stayed,  if  he  shall  see  just  cause  so  to  do,  until  his  Majesty's 
pleasure  shall  be  known  and  certified  to  him  by  his  Majesty  ; 
and  such  governor,  &c.  is  hereby  required  to  transmit  to  one 
of  his  Majesty's  secretaries  of  state,  to  be  laid  before  his  Majes- 
ty in  council,  an  authenticated  copy  of  the  proceedings  in  every 
such  case,  together  with  his  reasons  for  causing  the  same 
[*67]  to  be  stayed,  and  such  *documents,  (properly  verified),  as 
he  may  judge  necessary  for  the  information  of  his  Majes- 

ty  (0- 

17.  Punishment  for  false  Oaths  or  Documents, 

A  false  oath  is  to  be  punished  as  wilful  perjury.     Any  person 
who  shall  counterfeit,  erase,  alter  or  falsify  any  certificate  or 


(I)  Sect,  48. — And  see  aa  to  the 
power  of  the  Attorney  General  to 


enter  a  nolle  prosequi, 6 Geo.  4.  c  108. 
5.  101. 


(1)  See  note  to  page  63. 

The  following  additional  provisions  in  our  Registry  Act  are  worthy 
of  notice. 

The  name  of  every  registered  ship  and  the  port,  to  which  she  be- 
ongs,  must  be  painted  on  her  stern,  on  a  black  ground  in  white  letters 
of  not  less  than  three  inches  in  length,  under  the  penalty  of  50  dollars. 
Act  of  1792,  ch.  45,  §  3. 

The  certificates  granted  to  registered  ships  are  to  be  numbered  pro- 
gressively, beginning  anew  at  the  commencement  of  every  year,  and 
an  exact  copy  of  each  certificate  is  to  be  entered  in  a  book  kept  for  the 
purpose,  and  also  transmitted  once  in  three  months  to  the  Register  of 
the  Treasury.     Act  of  1792,  ch.  45,  ^  19. 
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other  instrument  directed  by  the  Act,  or  who  shall  make  use  of 
any  such  falsified  certificate  or  other  instrument,  or  wilfully 
grant  any  certificate  or  other  instrument,  knowing  it  to  be  false, 
is  subjected  to  a  penalty  of  500/,  (m).  (1) 

18.  Recovery  and  Application  of  Penalties, 

Penalties  incurred  under  this  Act  are  to  be  recovered  and 
disposed  of  as  penalties  incurred  for  offences  against  the  laws 
of  the  customs  ;  and  oflficers  concerned  in  seizures  or  prosecu- 
tions are  to  recover  the  like  share  of  the  produce  of  a  seizure 
or  penalty  (n).    (2) 

(m)  Stct  49.  I      (n)  Sect,  50.    See  6  Gto,  4.  c.  106. 

I  $.  100,  101,  and  s,  64, 65,  &  66. 

(1)  There  is  a  similar  provision  in  our  Registry  Act,  which  punishes 
false  oaths  and  affirmations  under  it  as  perjury.  Act  of  1792^  ch.  45, 
§  28.  The  knowingly  making  of  any  false  register  or  record,  or  grant- 
ing any  false  certificate  of  registry  for  any  ship,  or  any  other  false  docu- 
ment for  the  same,  by  any  Collector  or  officer,  subjects  the  party  to 
heavy  penalties.  Act  of  1792,  ch.  45,  §  26.  And  the  knowingly  mak- 
ing, uttering  or  publishing  of  a.ny  false  sea  letter,  passport,  or  certificate 
of  registry,  or  availing  himself  of  it,  in  like  manner  subjects  the  party 
to  heavy  penalties.  Act  of  1803,  ch.  71,  §  1.  See  also,  The  Neptune, 
(3  Wheaton  R.  601.)     Act  of  1792,  ch.  45,  §  27. 

(2)  The  penalties  and  forfeitures  incurred  under  the  Act,  are  recov- 
erable in  the  same  manner  as  other  penalties  under  the  Act  for  the 
Collection  of  Duties,  in  force  at  that  time.  Act  of  4th  of  August,  1790. 
ch.  62.  [35],  §  69. 


The  preceding  Notes  respect  ships  entitled  to  be  registered.  It  may 
not  perhaps  be  amiss  at  the  cloae  of  this  chapter  to  add  the  most  im- 
portant provisions  of  our  Laws,  which  respect,  (1)  Ships  entitled  to  be 
recorded.  (2).  Ships  entitled  to  be  enrolled  or  licensed  for  the  coasting 
trade  and  fisheries. 

(I.)  Ships  entitled  to  be  recorded  and  to  the  benefits  of  such  Act, 
are  ships  built  within  the  U.  States  after  the  15th  of  August,  1789,  and 
belonging  wholly  or  in  part  to  foreigners.  Every  such  ship  must  be  re- 
corded in  the  office  of  the  Collector  of  the  district,  in  which  she  was 
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builL  Ib  order  to  entitle  her  to  be  recorded,  the  carpenter^  who  built 
her,  is  to  make  oath  or  ailirmation  before  the  Collector,  that  be 
built  her ;  and  he  is  to  give  a  description  of  her  similar  to  thai  required 
on  the  registry  of  a  new  ship.  She  must  also  be  measured,  and  a  certi- 
ficate of  her  admeasurement  be  made  and  countersigned,  and  a  certifi- 
cate of  the  record  be  granted  in  the  same  manner  as  is  required  in  cases 
of  registry.     Act  of  1792,  ch.  45,  §  20,  <5  21,  §  22. 

Every  change  of  master  must  be  indorsed  on  the  certificate,  and  re- 
corded and  transmitted  in  the  same  manner,  as  in  cases  of  registered 
ships.  On  entry,  the  certificate  of  the  record  must  be  produced  to  the 
Collector,  where  the  ship  is  to  be  entered.  Neglect  or  refusal  in  either 
case  occasions  a  forfeiture  of  the  privileges  of  a  recorded  ship.  By  the 
Act  of  20th  of  July,  1790,  ch.  57,  [30],  a  tonnage  duty  oi  six  cents  per 
ton  only  is  payable  on  ships  of  the  U.  States ;  a  tonnage  duty  of  thirty 
cents  on  ships  built  within  the  U.  States  after  the  20th  of  July,  1789, 
hut  belonging  wholly  or  in  part  to  foreigners ;  and  a  tonnage  only  of 
^fti/  cents  per  ton  on  all  other  ships.  Sec  also  Act  of  Ist  of  March, 
1617,  ch.  204,  and  Act  of  27th  of  April,  1816,  ch.  107. 

(2.)  Ships  engaged  in  the  Coasting  Trade  and  Fisheries,  To  entitle 
thera  to  the  privileges  of  ships  of  the  U.  States  in  such  employment,  they 
must  be  enrolled  and  licensed ;  and  for  that  purpose  they  must  possess, 
(as  has  been  already  stated)  the  same  qualifications,  and  the  same  gen- 
eral requisites  must  be  complied  with,  as  are  made  necessary  for  regis- 
tering ships.  And  the  same  duties  are  to  be  performed  by,  and  the 
same  authorities  are  given  to,  the  officers  of  the  Customs,  and  other 
persons,  in  relation  to  such  enrollment;  the  same  proceedings  are* to  be 
had  in  similar  cases  touching  such  enrollment ;  and  the  ships  so  enrolled, 
and  the  owners  and  masters  thereof  respectively,  are  subject  to  the 
same  duties  and  requisites,  as  are  provided  for  registered  ships.  A  re- 
cord of  the  enrollment  is  to  be  made,  and  a  certificate  or  copy  thereof 
granted  in  the  form  prescribed  by  law.  Act  of  18  February,  1793, 
ch.  52,  [8],  §  1,  §  2. 

If  the  ship  be  under /trendy  tons,  she  need  not  be  enrolled  and  /t- 
censed;  but  it  will  be  sufficient  if  she  has  a  license  only.  Enrollment, 
however,  is  not  of  itself  sufficient  for  any  ship  of  a  greater  tonnage ; 
but  the  ship  must  moreover  have  a  license  for  the  coasting  trade  or  fish- 
eries in  force  at  the  time  ;  otherwise  she  loses  her  American  privileges. 
(Ibid.) 

In  order  to  obtain  a  license  for  a  ship,  the  husband  or  managing  own- 
er, together  with  the  master,  must,  with  one  or  more  sureties,  become 
bound  to  pay  to  the  iJoited  States  a  sum,  varying  according  to  the  ton- 
nage of  the  ship,  firom  100  to  1000  dollars,  in  case  it  shall  appear  with- 
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in  two  years  firom  the  date  of  the  bond,  that  such  ship  has  been  em* 
ployed  in  any  trade,  whereby  the  revenue  of  the  U.  States  has  been 
defrauded  during  the  time  the  license  granted  to  the  ship  remained  in 
force.  The  master  must  also  swear  or  affirm,  that  he  is  a  citizen,  and 
that  such  license  shall  not  be  used  for  any  other  vessel  or  any  other  em- 
ployment than  that,  for  which  it  is  specially  granted,  or  in  any  other 
trade  or  business,  whereby  the  revenue  of  the  U.  States  may  be  defraud- 
ed. And  if  such  ship  be  less  than  twenty  tons,  the  husband  or  mana- 
ging owner  is  to  swear  or  affirm,  that  she  is  wholly  the  property  of  citi- 
zens. The  tonnage  duty  of  six  cents  per  ton  being  paid,  the  Collector 
is  then  to  grant  a  license  to  the  ship  for  her  employment  in  the  coasting 
trade  or  fisheries  in  the  form  prescribed  by  the  Act,  which  is  to  remain 
in  force  generally  for  one  year  only,  and  while  she  continues  owned 
by  the  same  persons,  and  to  be  of  the  same  description,  and  employed 
in  the  same  business,  for  which  the  license  is  granted.  Act  of  1793^ 
ch.  52,  ^4,  ^5. 

Registered  ships  may,  upon  their  registry  being  given  up,  be  enrolled 
and  licensed ;  and  vice  versa,  enrolled  and  licensed  ships  may,  upon 
giving  up  their  enrollment  and  license,  be  registered.     When  any  ship 
is  in  another  district,  than  that  to  which  she  belongs,  the  Collector  of 
such  district,  upon  the  application  of  the  master  or  commander,  and  his 
taking  an  oath  or  affirmation,  that  according  to  his  best  knowledge  and 
belief  the  property  remains  as  stated  in  the  register  or  enrollment  pro- 
posed to  be  given  up,  and  upon  his  giving  the  bond  required  for  grant- 
ing registers,  is  to  make  the  exchanges  as  aforesaid.     In  every  such 
case  such  Collector  is  to  transmit  the  same  to  the  register  of  the  Trea- 
sury.   And  the  register  or  enrollment,  and  license  granted  in  lieu  there- 
of, is  within  ten  days  after  the  arrival  of  such  ship  within  the  district, 
to  which  she  belongs,  to  be  delivered  to  the  Collector  of  such  district, 
and  be  by  him  cancelled.     The  neglect  so  to  do  on  the  part  of  the  mas- 
ter or  commander  subjects  him  to  a  penalty  of  100  dolls.   Act  of  1793, 
eh.  52,  §  3. 

The  Collector  is  to  number  progressively  the  number  of  licenses 
granted  by  him,  beginning  anew  at  the  commencement  of  every  year, 
and  is  to  make  a  record  thereof  in  a  book  to  be  kept  by  him  for  that 
purpose ;  and  is  once  in  three  months  to  transmit  to  the  register  of  the 
Treasury  copies  thereof,  and  also  of  the  licenses  given  up  or  returned  to 
him,  in  pursuance  of  the  Act.  And  in  every  case  where  a  ship  shall 
be  enrolled  or  licensed  anew,  or  being  licensed  or  enrolled  shall  be 
registered,  or  vice  versa,  she  is  to  be  enrolled,  licensed,  or  registered 
by  her  former  name.     Act  of  1793,  ch.  52,  §  7. 

If  a  ship  enrolled  or  licensed  proceeds  on  a  foreign  voyage  without 
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first  giving  ap  her  enrollment  and  license  to  the  Collector  of  the  district, 
from  which  she  is  about  so  to  proceed  on  a  foreign  xoyzge  and  being 
duly  registered  by  him  she  is  forfeited.  If  such  district  be  not  that  to 
which  the  ship  belongs,  the  Collector  is  to  give  the  master  a  certificate, 
that  he  has  received  the  enrolment  and  license,  and  the  time  when  re- 
ceif  ed ;  which  certificate  the  master  is  afterwards  to  deliver  to  the  Col- 
lector of  the  district,  where  the  enrolment  and  license  was  granted. 
Act  of  1793,  ch.  52,  §  8.  See  the  sch.  Three  Brothers,  (1  Gallis.  R. 
142,)  The  Julia,  (1  Gall.  R.  43.)  The  Friendship,  (1  Gallis.  R.  45.) 
The  Lark,  (I  Gallis.  R.  55.)  The  license  granted  to  a  ship  is  to  be 
delivered  up  to  the  Collector  granting  the  same  within  three  days  after 
the  expiration  of  the  time,  for  which  it  was  granted,  if  she  is  then  with- 
in the  district ;  if  not,  within  three  days  after  her  arrival  within  it ;  if 
sold,  within  three  days  after  the  arrival  of  the  master  in  any  district,  to 
the  Collector  thereof,  taking  his  certificate.  By  the  neglect  or  refusal 
6o  to  do,  the  master  incurs  the  penalty  of  50  dolls.  But  provision  is 
made  for  cases  of  loss,  destruction  and  unintentional  mislaying  thereof 
Act  of  1893,  ch.  52,  §  9. 

The  owner  may  return  any  license  to  the  Collector  before  the  period 
has  expired  for  which  it  is  granted,  and  cancel  the  same,  and  procure 
the  ship  to  be  licensed  anew,  in  which  case  a  proportionable  abatement 
of  the  tonnage  duty  is  provided  for.     Act  of  1793,  ch.  52,  §  10. 

The  name  of  the  ship  is  to  be  painted  on  the  stern,  in  the  manner 
provided  for  registered  ships,  under  the  penalty  of  20  dollars.  Act  of 
1793,  ch.  52,§  11. 

Every  change  of  the  master  is  to  be  reported  to  the  Collector,  and 
the  new  master,  or  in  case  of  his  absence  the  owner,  is  to  make  oath 
of  his  citizenship,  and  that  the  ship  shall  not  be  employed  in  any  man- 
ner to  defraud  the  revenue  of  the  U.  States,  and  the  Collector  is  to  in- 
dorse the  change  on  the  license,  with  the  name  of  the  new  master ;  oth- 
erwise the  ship  is  to  pay  the  same  tonnage  duty  as  a  registered  ship, 
and  the  master  forfeits  10  dolls.     Act  of  1793,  ch.  52,  §  12. 

Vessels  of  the  burthen  of  Jive  tons,  and  less  than  twenty  tons,  are  to 
be  licensed  on  an  admeasurement,  as  in  other  cases  ;  and  no  new  ad- 
measurement is  necessary,  except  in  case  of  some  alteration  of  the  bur- 
then.    Act  of  1793,  ch.  52,  §  26. 

Ships  found  with  a  false  license,'  or  making  use  of  a  license  belong- 
ing to  another  vessel,  are  together  with  their  cargo  forfeited.  So  if 
transferred  in  whole  or  in  part  to  any  person,  not  a  citieen  and  resident 
within  the  U.  States,  or  if  employed  in  any  trade,  for  which  they  are 
not  licensed.  Act  of  1793,  ch.  52,  §  5,  §  32.  And  Collectors  and 
other  officers  are  liable  to  severe  penalties  for  granting  any  licenses. 
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withoot  the  territories  of  the  U.  States.    The  ibrieiture  does  nol  attad^ 

until  the  ship  has  quitted  the  port  with  zn  inteot  to  proceed  oa  soch  a 
Yoyage.  The  Julia,  (i  Gallis.  IL  43.)  The  Friendship,  (I  Gallis.  R. 
45.)  The  Lark,  (i  Gallis.  R.  55.)  But  a  voyage  to  a  foreign  part 
by  a  vessel  licensed  for  the  fisheries  is  not  within  this  section,  if  such 
port  be  not  visited  for  the  purposes  of  trade,  and  is  a  customary  port  <]r 
place  to  be  touched  at  within  the  known  usage  of  the  fishing  business. 
The  Schr.  Three  Brothers,  (1  Gallis.  R.  142.) 

The  difference  between  our  Laws  for  the  registry  of  ships,  and  for 
enrollment  in  the  coasting  trade  and  fisheries,  as  to  transfers  to  Ibreigo- 
ers,  is  striking.  In  the  former  case,  the  ship  simply  loses  her  Ameri- 
can character  ;  in  the  latter  case  she  is  forfeited.  But  in  neither  case 
is  the  sale  of  the  vessel  void.  Philips  v.  Ledley,  (1  Wash.  Cir.  R. 
227.) 
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CHAPTER  THE  THIRD, 


OF   PART-OWNERS. 


1.  A  SHIP  is  usually  conveyed  by  bill  of  sale,  or  some  writing 
of  that  nature,  to  different  persons,  in  several  and  distinct 
shares  ;  and,  consequently,  the  several  part-owners  thereby  be- 
come tenants  in  common  with  each  other  of  their  respective 
shares  ;  each  having  a  distinct,  although  undivided,  interest,  in 
the  whole  ;  and  upon  the  death  of  any  one,  his  share  goes  to 
his  own  personal  representatives,  and  does  not  accrue  to  the 
others  by  survivorship  (a).  It  is  proposed  to  consider  the  ni- 
ture  of  their  interest,  firsts  with  relation  to  each  other  ;  and 
secondly,  with  relation  to  strangers. 


(a)  This  is  the  most  usual  practice. 
If  the  interests  are  not  severed  and 
disiinguished  in  this  way,  but  the 
entire  ship  is  granted  to  a  number  of 
persons  generally,  it  is  apprehended 


they  become  joint  tenants  at  law, 
and  that  the  rule  ju^  accrescendiinter 
mercaiores  locum  non  habet,  which  is 
^applicable  to  u  ship,  is  to  be  enforo- 
'ed  only  in  a  Court  of  Equity.  (1) 


(1)  This  is  not  a  note  of  the  original  Author,  but  of  his  English  Edi- 
tor.    The  point  stated  in  it  s^ms  new,  and  is  apparently  contrary  to 
what  is  laid  down  in  Watson  on  Partnership,  where  he  seems  to  con- 
sider the  rule,  as  to  the  jus  accrescendi,  not  applicable  either  to  partner- 
ships generally,  or  to  ownership  of  vessels  in  shares,  but  as  an  excep- 
tion created  by  the  law  merchant,   and  necessary  for  the  advancement 
of  commerce.     In  chapter  1 ,  p.  54,  he  says,  ^*  if  several  either  build 
*'  or  purchase  a  ship,  they  are  partowners  or  partners  as  to  this  con- 
'*  cem."     And  again  in  ishapter  2,  p.  67,  **  there  is  no  difference  in  the 
"  interest  of  partners  in  goods  to  be  disposed  of  in  the  course  of  trade,^ 
''  and  in  a  chattel,  the  keeping  and  employment  of  which  constitute  the 
object  of  the  partnership.   The  partowners  of  a  ship  are  tenants  in  com- 
mon with  each  other  of  their  respective  interests."     He  afterwardfl  - 
says  in  ^hap.  2,  p.  91,  that  a  partowner  of  a  ship  can  only  dispose  of 
his  own  share,  and  not  of  that  of  his  co-owners^  even  if  it  be  partnership 
property.    The  case  of  The  King  v.  Collector  of  the  Customs^  (2  M. 
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2.  FiBST.  A  personal  chattel,  vested  in  fleretaJ  distiiiet  pto^ 
prietors,  cannot  possibly  be  enjoyed  adfantageonsly  by  all 
without  a  common  consent  and  agreement  among  them  :  to 
regulate  their  enjoyment  in  case  of  disagreement  is  one  of  the 
hardest  tasks  of  legislation  ;  and  it  is  not  without  wisdom,  that 
the  law  of  England  in  general  declines  to  interfere  in  their  dis^ 
putesy  leaving  it  to  themselves,  either  to  enjoy  their  common 
property  by  agreement,  or  to  suffer  it  to  remain  unenjoyed.  or 
perish  by  their  dissension  ;  as  the  best  method  of  forcing  them 

to  a  common  conseot  for  their  common  benefit.     But  of 
[*69]  *ships,  ^  which  are  built  to  plough  the  sea,  and  not  to  lie 

'^  by  the  walls,"  commercial  nations  consider  the  actual 
employment  as  a  matter,  not  merely  of  private  advantage  to 
their  owners,  but  of  public  benefit  (o  the  state,  and  therefore 
have  laid  down  certain  positive  rules  in  order  to  favour  this  em- 
ployment, and  to  prevent  the  obstinacy  of  some  of  the  part-ow- 
ners from  condemning  the  ship  to  rot  in  idleness.  It  sometimes 
happens,  that  several  persons  become  part-owners  in  a  ship  un- 
der a  fixed  compact  and  settled  agreement  among  them  for  the 
employment  of  it,  or  that  by  common  consent  they  delegate  the 
nianagement  of  their  common  concern  to  one  of  them,  who  by 
a  very  intelligible  figure  of  speech  is  called  the  husband  of  the 
pliip ;  who  is  to  exercise  an  impartial  judgment  in  the  employ- 
ment of  tradesmen,  and  the  appointment  of  ofi[]cer9,  and  to  be 
careful  that  his  choice  in  the  selection  of  a  master  be  not  biass- 


&L  Sel  w.  223)  proceeds  on  the  principle^  that  the  same  rule,  as  to  non-sur- 
vivorship, exists  as  to  property  in  ships,  as  in  commoa  partnership  jpro^ 
erty.  No  allusion  was  there  made  as  to  the  necessity  o&a  suit  in  equi* 
ty  by  the  representative  of  the  deceased  in  any  case  ;  and  the  particular 
shares  of  each  party  in  the  ship  are.  not  stated  or  referred  to  as  materi- 
al  facts.  In  America  it  haa  not  been  unusual  to  omit  any  specification 
of  the  shares  of  each  partowner,  both  in  the  register  and  bill  of  sale ;  and 
it  has  never  been  yet  decided,  that  such  an  omission  made  the  parties 
jpintenants  with  benefit  of  survivorship.  In  Ohl  v.  Eagle  Ins.  Co. 
(Circuit  Court,  Oct.  T.  1826,  May  T.  1827)  the  Court  thought,  that  if  no 
other  distinct  shares  appeared  in  the  register  or  bill  of  sale,  the  parties 
must,  in  the  absence  of  «aU  other  proof,  be  presumed  to  hold  in  equal 
moieties.  See  also,  in  the  matter  of  Bianshard,  (2  Barn.  de.  Cresw.  244.) 
'  Ex  parte  Young,  (2  Yes.  &  Beame  R.  242.)  Nicoll  v,  Mumford,  4  John. 
Ch.  R.  522,  S.  C.    20  John.  R.  611  and  615,  note. 
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ed  by  any  private  pecuniary  transaction  (&)•  Nothing  is  then 
left  for  the  law  of  the  state  but  to  enforce  the  compact  and 
agreement  of  the  parties,  according  to  its  own  mode  of  admin- 
istering justice  in  analogous  cases.  It  is  only  when  the  enjoy* 
m^it  of  the  property  has  not  been  thus  settled  by  the  parties, 
that  it  becomes  necessary  to  inquire  what  mode  the  law  of  the 
country  has  prescribed  for  the  regulation  of  it.  Some  foreign 
writers  (c)  on  maritime  law  have  laid  it  down  as  a  rule,  that  if  a 
ship  is  in  need  of  repair,  and  one  part-owner  is  willing  to  re- 
pair it,  and  another  unwilling,  he  who  is  willing  may  repair  it  at 
their  common  expence  ;  and  if  the  other  will  not  pay  his  quota 
within  four  months,  he  shall  lose  his  share  in  the  ship  :  and  they 
found  their  doctrine  upon  a  passage  in  the  Digest  ((/),  in 
which  the  *same  opinion  is  delivered  with  regard  to  the  [*70] 
repairs  of  a  house.  But  I  do  not  find  this  rule  adopted 
in  practice  in  any  country,  and  in  case  of  the  poverty  of  the 
party  it  would  be  extremely  cruel. 

3.  The  ordinances  of  Oleron  and  Wiabuy  are  silent  on  this 
subject  of  disagreement  among  part-owners  as  to  the  employ- 
of  a  ship.  By  the  ordinance  of  the  Hanse  Towns  (c),  if  the  ow- 
ners disagree  as  to  the  freighting  of  the  ship,  the  most  voices 
shall  carry  it,  and  yet  the  master  may  take  money  on  bottom- 
ry for  those  who  will  not  contribute  their  part  to  the  outfit. 
The  French  ordinance  (/)  directs,  that  in  all  cases,  which  con- 
cern the  common  interest  of  the  owners,  the  opinion  of  the  ma- 
jority in  value  shall  be  followed.  The  ordinance  of  Rotterdam 
(g)  gives  power  to  a  majority  possessed  of  above  half  the  ship 
to  let  At  out  on  freight,  and  to  bind  all  the  part-owners  thereby 
and  to  raise  money  for  the  outfit,  either  by  borrowing  it  on  bot- 
tomry, or  by  disbursing  for  the  shares  of  the  other  owners,  who 
appear  unwilling  to  contribute  after  due  notice.     And  the  same 


(i)  Card  and  another  v,  Hope,  2 
BumwaU  &  Cresweli,  661. 

(c)  Straccha  de  Nav,  Pars.  2.  Alim. 
8.  The  author  cites  two  others, 
who  had  written  before  him,  and  \» 
as  umial  cited  in  his  turn  by  Roccus 
and  orhers,  who  have  written  afler 
him.  In  the  same  passage  he  very 
grftTely  tella  us,  that  ship*  often  want 
repairs,  and  as  gravely  cites  the  Di- 
gest to  proye  bis  proposition. 

{d)  Dig.  17.2.  52. 10. 


{e)  ArL  59,  I  have  followed  the 
translation  given  in  Malyne,  The 
words,  as  given  in  the  Us  fyCoutumes 
de  la  Mer,  are,  "  le  plus  de  trots  em- 
^partera  sur  Us  autres,  "  which  Clei- 
rac  interprets  to  mean  three  more  on 
one  side  than  on  the  other. 

{  n  Liv»  2.  Tit  a  Des.  Proprietai- 
res,  Art.  5. 

ig)  ArL  172.  2  Maffens,  108.  See  al- 
so on  this  ^iDifFeskett  on  Lisurance, 
tit.  BoUmnryy  sect.  3  &  4. 
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ordiDance  (A)  even  authorizes  the  ownen  of  above  half  tiie  riiip 
to  sell  it  for  the  general  account. 

4.  The  law  of  this  country  appears  to  possess  an  important  ad- 
vantage over  all  the  ordinances  that  have  been  cited ;  because, 
while  it  authorizes  the  majority  in  value  to  employ  the  ship 
*'  upon  any  probable  design,"  it  takes  care  to  secure  the  interest 
of  the  dissentient  minority  from  being  lost  in  the  employment, 
of  which  they  disapprove.     And  for  this  purpose  it  has  been  the 
practice  of  the  Court  of  Admiralty  from  very  remote  times  to 
take  a  stipulation  from  those,  who  desire  to  send  the  ship 
[*71]  on  a  voyage,  in  a  *sum  eqiilil  to  the  value  of  the  shares  of 
those,  who  disapprove  of  the  adventure,  either  to  bring 
back  and  restore  to  them  the  ship,  or  to  pay  them  the  value  of 
their  shares  (i).     When  this  is  done,  the  dissentient  part-owners 
bear  no  portion  of  the  expences  of  the  outfit,  and  are  not  enti- 
tled to  a  share  in  the  profits  of  the  undertaking ;  but  the  diip 
sails  wholly  at  the  charge  and  risk,  and  for  the  profit  of  the  oth- 
ers {k).    This  security  may  be  taken  upon  a  warrant  obtained  by 
the  minority  to  arrest  the  ship ;  and  it  is  incumbent  on  the  mi- 
nority to  have  recourse  to  such  proceedings,  as  the  best  means  of. 
protecting  their  interest ;  or,  if  they  forbear  to  do  so,  atall  events 
they  should  expressly  notify  their  dissent  to  the  others,  and   if 
possible,  to  the   merchants  also,  who  freight  the  ship.      For  it 
has  been  decided  (Z),  that  one  partowner  cannot  recover  damages 
against  another  by  an  action  at  law  upon  a  charge  of  fraudu- 
lently and  deceitfully  sending  the  ship  to  foreign  parts,  where 
she  was  lost.     And  it  has  also  been  decided  in  the  Court  of  Chan- 
cery, that  one  partowner  cannot  have  redress  in  equity  against 
another  for  the  loss  of  a  ship  sent  to  sea  without  his  assent  (w). 
These  decisions  are  consonant  to  the  general  rule  of  law,  that 
where  one  tenant  in  common  does  not  destroy  the  common  pro- 
perty, biit  only  takes  it  out  of  the  possession  of  another,  and 
carries  it  away,  no  action  lies  against  him  ;  but  if  he  destroys  the 


[h)  Art.  171. 2  Ma^ms,  108. 

(i)  Form  of  such  a  security,  Ap- 
peiuiix,  No.  VI. 

(k)  Jinon,  2  Chan.  Ga.  36.  Trio. 
T.  32  Car.  2.  and  by  Holt,  Ch.  J.  in 
Boson  V.  SandJ'ordy  Garth.  63, 


[1]  Graves  v.  Saiccer,  Sir  T.  Rayni. 
15. 1  Keb.  38.  &  1  Lev.  29. 

(m)  Strelly  v.  ifinsonfl  Verne.  297. 
Skin.  2:30. 
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commoa  property,  he  is  liable  to  be  sued  by  his  companion.  (1) 
And  in  a  case  tried  before  Chief  Justice  Kingy  wherein  it  appear- 
ed that  one  part-owner  had  forcibly  taken  a  ship  out  of  the 
possession  of  another,  secreted  it,  and  changed  its  name ;  and 
that  it  afterwards  came  into  the  possession  of  a  third  person, 
who  sent  it  to  Antigua^  where  it  was  sunk  and  lost ;  the 
Chief  Justice  ^left  it  to  the  jury  to  say,  under  all  the  cjr-[^72] 
cumstances  of  the  case,  whether  it  was  not  a  destruction 
of  the  ship  by  the  means  of  the  defendant ;  and  they  finding  it 
to  be  so,  the  plaintiff  recovered  the  value  of  his  share.  The 
Court  of  Common  Pleas  afterwards  approved  of  the  direction 
of  the  Chief  Justice  (n).  If  a  part-owner  expressly  notify  his 
dissent,  the  Court  of  Chancery  will  not  compel  him  to  contri- 
bute to  a  loss  (o).  If  the  minority  happen  to  have  possession 
of  the  ship,  and  refuse  to  employ  it,  the  majority  also  may  by  a 
similar  warrant  obtain  possession  of  it,  and  send  it  to  sea,  upon 
giving  such  security. 

5.  It  was  indeed  formerly  doubted  in  Westminster  Hall^  wheth- 
er this  practice  of  the  Court  of  Admiralty  was  not  an  unfoun- 
ded assumption  of  jurisdiction  in  a  matter  not  within  its  cog- 
nizance, because  arising  at  home  and  upon  land  ;  and  in  a  case 

(n)  Bamardiston  v.  Chapman  fy  a  full  note  of  tliis  case  is  now  printed 
anoffier^  1   Geo  1.  Sir  Peter  King's      in  4  East,  121. 
Cases,  MS.    The  cause  was  twice         (o)  Horn  v.  Gilpin^  Amb.  255.    In 


tried :  at  the  first  trial  a  verdict  was 
found  for  the  plaintiff,  subject  to  a 
case,  which  stated  only  the  title  of 
the  punies,  and  that  the  defendants 
by  force  took  the  ship  out  of  the 
plaiDtifirs  possession,  and  carried  it 
awity.  The  case  was  argued  at  the 
chambers  of  the  Chief  Justice,  before 
him,  and  Draey  and  Dormevy  Justi- 
ces, and  a  new  trial  ordered  by  con- 
sent. The  trial  mentioned  in  the 
text  was  the  stcond  trial.  A  third 
trial  was  moved  for  and  refused.    A 


this  case  it  was  said,  that  the  ground 
of  decision  mentioned  in  Vernon's 
Report  of  StrtUy  v.  Winson^  viz,  that 
recourse  should  have  been  had  to 
proceedings  in  the  Admiralty,  is  mis- 
stated there,  and  that  the  real 
ground  of  decision  was,  that  the 
part-owner  who  complained  bad  not 
expressly  dissented:  and  it  appears 
by  Skinner's  Report,  that  there  had 
been  no  express  prohibition  of  tb» 
voyage  on  his  part. 


(1)  In  Heath  v,  Hubbard,  (4  East  R.  107)  the  Court  intimated,  that 
the  sale  of  the  whole  of  a  ship  by  one,  who  is  only  a  partowner,  in  exclu- 
sion of  bis  co-owners,  is  not  such  a  destruction  of  the  ship,  as  would  en- 
title such  co-owners  to  maintain  an  action  of  trover  ;  and  said,  that  th» 
contrary  doctrine  would  be  extremely  difficult  to  be  sustained. 
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before  the  Couit  of  Exchequer  {p)j  io  the  reign  of  Ckmdm  Ae 
Sectmd,  Chief  Baron  Bale  and  the  other  Baiom  took  tioie  to 
sider  of  the  point,  and  it  does  not  appear  that  any  decision 

then  made  upon  it.    In  a  caae,  which  came  befete  ^e 
[*73]  Court  of  King's  Bench  (q)  ^very  soon  after  Chief  Jostice 

Holt  presided  there,  it  was  held  by  that  Court  that  Ihe 
practice  was  unlawful,  and  the  Chief  Justice  is  reported  Io  have 
said,  that  the  majority  would  not  be  without  remedy,  as  they 
might  bring  an  action  upon  the  case  at  the  common  law  against 
the  others  for  refusing  their  assent,  and  therein  recover  dam^;es 
equivalent  to  the  profits,  which  might  have  been  made  on  the 
voyage.  But  the  remedy  thus  proposed  seems  very  diffieidt  on 
account  of  the  uncertainty  of  the  profits  to  be  made  by  a  voy- 
age, and  wholly  inadequate  to  the  ends  of  public  policy,  as  it 
leaves  the  ship  unemployed.  And  accordingly  there  are  several 
later  decisions  of  the  Courts  at  WestmmUer  HaU^  recognizing 
and  confirming  the  jurisdiction  of  the  Court  of  Admiralty,  both 
as  to  the  taking  of  such  security,  and  enforcing  Ihe  performance 
of  the  stipulation  upon  the  loss  of  a  ship.  Two  of  these  deci- 
sions took  place  about  eight  years  after  the  case  which  I  have 
last' mentioned,  and  that  case  is  not  quoted  in  the  report  of  ei- 
ther of  them  :  one  in  the  Court  of  King's  Bench  (r),  but  in  the 
absencoK^f  Chief  Justice  Holt;  the  other  in  the  court  of  Com- 
mon Pleas  (5)  ;  in  both  of  which  the  authority  of  the  Court  of 
Admiralty  was  acknowledged ;  within  a  few  years  afterwards, 
however,  the  same  point  again  came  before  the. Court  of  King's 
Bench  (t)  in  two  other  instances,  at  the  last  of  which  the  Chief 


(p)  Justice  V.  Brown,  Hil.  T.  19.  & 
20  Car.  2.  Hardres,  473.  This  was 
before  the  flame  of  jealousy,  that 
once  prevailed  in  WestmiDSter  Hall 
against  the  Courts  at  Doctors  Com- 
mons, had  expired. 

(q)  Knight  v.  Berry,  1  W.  &  M. 
Carth.  26.  Comb.  109.  Kep.  temp. 
Holt.  647. 1  Show.  lOa  The  three 
first  reporters  say,  a  prohibition  was 

granted;  but  from  the  report  in 
ihower  (who  however  Bays  he  did 
not  take  the  case)  the  kirisdiction  of 
the  Court  of  Admiralty  seems  to 
have  been  admitted.  This  appears 
to  betiM  same  case  as  Kkig  v.  Per- 
ry. 3  Salk.  23.  in  the  report  of  which 
Chief  Justice  HoU  is  represented  to 


say,   that  the  stipulation  in  queataon 
was  unlawful. 

(r)  Lambert  V.  Acretreey  1  Ld» 
Raym.  22a  East.  T.  9  /f.  3.  On  a 
motion  for  a  prohibition  to  the  Ad- 
miralty on  a  suit  there  upon  the  stip- 
ulation. 

(«.]  Blaeket  v.  Jnsley.  1  Ld.  Ri|ym. 
235.  Trin.  T.  9  Jf.S.  upon  the  like 
motion  as  the  last  case. 

[t)  More  V.  Rowbothamy  6  Mod. 
162  East.  T.  3  ^nn,  and  Def^rave  v. 
^ei^es,2Ld.Raym.lS86.  East-T. 
6  Ann,  upon  the  same  motion.  The 
Court  ordered  the  plaintiff  to  de- 
clare in  prohibition  in  both  these 
cases. 
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Justice  is  reported  to  have  been  present,  and  the  Court  on 
both  occasions  ^directed  the  case  to  be  put  into  a  course  [*74] 
of  solemn  decision ;  but  nothing  more  is  reported  to  have 
been  done  upon  it.  In  the  reign  of  Oeorge  the  Second  another 
application  was  made  to  the  Court  of  King's  Bench,  to  stay  pro- 
ceeds instituted  in  the  Court  of  Admiralty,  to  compel  security  to 
be  given  before  the  departure  of  a  ship  on  a  voyage,  of  which 
some  of  the  part-owners  disapproved  ;  but  the  Court  of  King's 
Bench  refused  to  do  so  (u).  In  the  last  case  (^),  ^hich  I  find  in 
the  books  on  this  subject,  a  part-owner,  possessed  of  a  small 
shans,  instituted  a  suit  in  the  Court  of  Admiralty  against  the  ma- 
jor part-owner,  who  was  also  master,  and  who  insisted  upon 
making  a  voyage  with  the  ship,  praying  that  the  ship  might  be 
sold,  or  the  party  have  such  other  remedy  as  might  be  thought 
proper  by  the  Admiralty  ;  and  the  other  applied  to  the  Court  of 
King's  Bench  to  prohibit  the  Admiralty  from  proceeding  in  the  * 
suit  ;  but  Chief  Justice  Lee  said,  <'1(  have  no  doubt  but  the 
*'  Admiralty  has  a  power  in  this  case  to  compel  a  security,  and 
^  this  jurisdiction  has  been  allowed  to^  that  Court  for  the  public 
"  good.  Indeed,  the  Admiralty  has  no  jurisdiction  to  compel 
"  a  sale,  and  if  they  should  do  that,  you  might  have  a  prohibi- 
"  tion  after  sentence  :  or  we  may  grant  a  prohibition  against 
"  selling,  or  compelling  the  party  to  sell,  or  to  buy  the  shares  of 
"  others."  This  was  agreed  to  by  the  whole  Court,  and  the  case 
ended  by  prohibiting  the  Court  of  Admiralty  to  direct  a  sale, 
but  leaving  the  Court  at  liberty  to  compel  security.  Py  this 
determination  the  law  appears  to  have  been  finally  settled  ;  but 
the  progress  of  it  may  not  have  been  uninteresting  to  the  learn- 
ed reader.  (I) 


{u  Dimmoel  v.  Chandlery  2Stra. 
890.  Fitz.  197. 
{x)  OwrtanY.  Hebden,  1  Wils.  101. 


It  does  not  appear  by  the  report  that 
the  Court  of  Admiralty  was  proceed- 
ing to  direct  a  sale. 


(1)  In  the  recent  ease  of  the  Apollo,  (I  Hagg.  R.  306)  Lord  Stowell 
soataioed  the  jurisdiction  in  the  most  decided  manner,  in  ftirour  of  the 
application  of  a  dissenting  partowner.  See  also,  Ex  parte  Blanshard,  (2 
Barn.  6i.  Cresw.  248.)  Ha]y  v.  Goodson,  (2  Meriv.  77.)  Few  cases 
on  this  point  seem  to  hare  arisen  in  America.  In  Willing  v.  Blight, 
(2  Peters,  Adra.  R.  288)  where  the  application  was  made  on  behalf  of 
a  Diajority  of  the  owners  in  interest  to  give  security  for  the  safe  re- 

14 


74 


PART  I.    CHAP.  III. 


6.  It  does  not  appear  that  any  of  the  cases,  which  I  have  jott 
referred  to,  arose  upon  an  equal  division  of  voices  or 
[*75]  ^interests  in  the  ship ;  but  a  learned  civilian  (y),  who 
wrote  towards  the  end  of  the  seventeenth  century,  havii^ 
spoken  of  this  power  of  the  majority,  adds,  that  the  same  thing 
may  also  be  effected  by  the  one  part  only,  in  case  of  equality  in 
partnership  ;  this  doctrine  is  adopted  by  Molloy  {z\  and  is  fol- 
lowed in  the  practice  of  the  Court  of  Admiralty. 

The  Court  of  Admiralty  having  jurisdiction  to  detain  a  vessel, 
at  the  instance  of  one  part-owner,  until  the  others  give  security 
to  the  extent  of  their  shares,  a  fortiori^  it  must  have  such  a  ju- 
risdiction to  detain  a  vessel,  in  a  suit  instituted  by  the  real  own- 
er against  a  mere  wrong-doer  (a).  (1) 


{y'j  Godolpkin,  in  the  introduction 
to  bis  view  of  the  Admiralty  Juris- 
diction. 

(z)  Book  2.  ch.  1.  sect.  2.  A^  see 
to  the  same  effect  Cleirat^s  note  on 


the  59th  article  of  the  Han$eattc  or- 
dinance. 

(a)  By  the  Court,  in  the  matter  of 
Blanchard^Baxttr  and  others  2,Barne- 
wali  and  Cresswell,  244. 


turn  of  the  vessel ,  and  to  proceed  with  her  on  a  voyage,  the  learned 
judge  of  the  District  Court  of  Pennsylvania  expressed  a  clear  opinion  in 
favour  of  the  jurisdiction ,  and  decided  in  favour  of  the  application. 
And  he  added/  that  it  had  never  been  decided  in  our  Courts,  whether 
the  minority  might  not  be  compelled  to  sell,  and  cited  many  of  the  for- 
eign authorities  on  the  point.  See  also,  2  Brown  Cir.  and  Adm.  Law^ 
131. 

(1)  This  jurisdiction  is  familiarly  exercised  in  the  Court  of  Admiral- 
ty in  what  are  called  causes  for  possession.  In  such  cases,  the  Court 
w.ill  not  examine  into  any  equitable  interest,  but  solely  decide  upon  the 
legal  title.  See  The  Sisters,  4  Rob.  R.  275,  S.  C.  5  Rob.  R.  155. 
The  New  Draper,  4  Rob.  287.  Ex  parte  Blanshard,  (2  fiarn.  &,  Cresw. 
244-.)  The  John,  of  London,  (1  Hagg.  R.  342.)  The  Experiment, 
(2  Dod.  R.  38.) 

So  it  will  entertain  a  suit  to  dispossess  the  master  upon  the  applica- 
tion of  the  owners,  and  even  if  he  be  a  partowner,  upon  the  application 
of  a  majority  of  the  owners.  The  Sisters,  3  Rob.  213.  The  New 
Draper,  4  Rolr.  287.  The  Johan  &  Siegmund,  Edwards  R.  242.  So 
of  a  majority  in  interest.  The  John,  of  London,  (1  Hagg.  R.  342.) 
But  the  application  has  been  refused,  where  there  was  a  mere  equality 
of  interest.     The  Egyptienne,  cited  1  Hagg.  R.  346,  note. 

But  the  Court  will  not  entertain  such  a  suit  for  possession  of  a  for- 
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Though  the  Court  of  Admiralty  is  open  all  the  year  round  to 
applications  by  part-owners,  to  restrain  the  sailing  of  ships  with- 
out their  consent,  the  amount  of  the  respective  shares  must  be 
apparent ;  for  if  the  amount  of  them  is  a  subject  of  dispute,  the 
Court  of  Chancery  will  interfere,  and,  by  injunction,  restrain  thm 

« 

sailing  of  the  ship,  till  the  Tunount  of  the  share,  for  which  se* 
curity  is  to  be  given,  shall  be  ascertained,  which  will  probably 
be  by  reference  to  the  Master  (6). 

7.  We  have  seen  that  the  Court  of  Admiralty  cannot,  in  any 
rasej  compel  any  of  the  part-owners  to  sell  his  interest  {bb),  (2) 
The  JVencA  Ordinance  (c)  prohibits  one  part-owner  of  a  ship  from 
forcing  his  companion  to  a  sale  (which  by  the  French  laws  one 
tenant  in  common  might  in  general  do)  except  in  case  of  equali- 
ty of  opinions  upon  the  undertaking  of  a  voyage.  But  a  part- 
owner  may  by  our  law  dispose  of  his  interest  to  another 
person  at  any  *time ;  a  rule  better  adapted  to  the  present  [*76] 
state  of  commerce  tlian  that  (d)  which  formerly  prevailed 


\b)  Hcdy  V.  Goodson  and  another,  2 
Merivale  77. 

(hb)  Ouston  V.  Hebden.  1  Wills.  101. 
Cited  in  tbe  precedioff  page. 

(c)  Liv.  2.  Tit  8.  Ses  proprietai- 
res,  art..  6. 


(rf)  Valin  on  the  French  Ordi- 
nance torn.  prem.  583.  Loccenius 
de  jure  Marit.  Hb.  3.  cap.  5.  sect.  3. 
Consolato,  cap.  54 


eign  ship,  except  in  special  cases.     The  Johan  d&  Siegmund,  Edw.  R. 
242.    The  Reuter,  1  Dodson  R.  22. 

Where  the  title  to  the  ship  is  in  controversy,  the  Court  of  Admiralty 
proceeds  with  much  caution  in  entertaining  the  suit.  And  if  the  ques- 
tion of  title  be  doubtful,  it  will  direct  the  parties  to  litigate  the  question 
at  Law,  and  in  the  event  of  a  successful  ascertainment  of  title,  then  in- 
terpose to  decree  possession.  The  Guardian,  (3  Rob.  93.)  The  Au- 
rora, (3  Rob.  133.)  The  Sisters,  3  Rob.  213.  The  Partridge,  (i 
Hagg.  81.)  The  Pitt,  (1  Hagg.  R.  240.)  Haley  r.  Goodson,  (2  Meri- 
vale R  77.)     In  the  Matter  of  Blanshard,  (2  Barn.  &  Cres\T.  244.) 

In  The  Experiment,  (2  Dodson  R.  33)  it  was  decided,  that  the  Court 
of  Admiralty  had  power  to  inquire  into  the  title  in  cases,  in  which  firi- 
tisb  subjects  lay  claim  to  a  ship,  coming  to  the  country,  in  the  possession 
and  as  the  property  of  foreigners. 

(2)  See  note,  page  74.  In  the  case  of  Skrine  v.  The  Sloop  Hope, 
(Bee's  Adm.  R.  2)  Judge  Bee  decreed  a  sale  of  a  resiel  upon  the  pe- 
tition of  a  partowner  against  another  partowncr. 
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first  giving  up  her  enrollment  and  license  to  the  Collector  of  the  district, 
from  which  she'  is  about  so  to  proceed  on  a  foreign  voyage  and  being 
duly  registered  by  him  she  is  forfeited.  If  such  district  be  not  that  to 
which  the  ship  belongs,  the  Collector  is  to  give  the  master  a  certificate, 
that  he  has  received  the  enrolment  and  license,  and  the  time  when  re- 
ceired ;  which  certificate  the  master  is  afterwards  to  deliver  to  the  Col- 
lector of  the  district,  where  the  enrolment  and  license  was  granted. 
Act  of  1793,  ch.  52,  §  8.  See  the  sch.  Three  Brothers,  (1  Gallis.  R. 
142-)  The  Julia,  (1  Gall.  R.  43.)  The  Friendship,  (1  Gallis.  R.  45.) 
The  Lark,  (1  Gallis.  R.  55.)  The  license  granted  to  a  ship  is  to  be 
delivered  up  to  the  Collector  granting  the  same  within  three  days  after 
the  expiration  of  the  time,  for  which  it  was  granted,  if  she  is  then  with- 
in the  district ;  if  not,  within  three  days  after  her  arrival  within  it ;  if 
sold,  within  three  days  after  the  arrival  of  the  master  in  any  district,  to 
the  Collector  thereof,  taking  his  certificate.  By  the  neglect  or  refusal 
so  to  do,  the  master  incurs  the  penalty  of  50  dolls.  But  provision  is 
made  for  cases  of  loss,  destruction  and  unintentional  mislaying  thereof. 
Act  of  1893,  ch.  52,  §  9. 

The  owner  may  return  any  license  to  the  Collector  before  the  period 
has  expired  for  which  it  is  granted,  and  cancel  the  same,  and  procare 
the  ship  to  be  licensed  anew,  in  which  case  a  proportionable  abatement 
of  the  tonnage  duty  is  provided  for.     Act  of  1793,  ch.  52,  §  10. 

The  name  of  the  ship  is  to  be  painted  on  the  stern,  in  the  manner 
provided  for  registered  ships,  under  the  penalty  of  20  dollars.  Act  of 
1793,  ch.52,§  11. 

Every  change  of  the  master  is  to  be  reported  to  the  Collector,  and 
the  hew  master,  or  in  case  of  his  absence  the  owner,  is  to  make  oath 
of  his  citizenship,  and  that  the  ship  shall  not  be  employed  in  any  man- 
ner to  defraud  the  revenue  of  the  U.  States,  and  the  Collector  is  to  in- 
dorse the  change  on  the  license,  with  the  name  of  the  new  master ;  oth- 
erwise the  ship  is  to  pay  the  same  tonnage  duty  as  a  registered  ship, 
and  the  master  forfeits  10  dolls.     Act  of  1793,  ch.  52,  §  12. 

Vessels  of  the  burthen  of  Jive  tons,  and  less  than  twenty  tons,  are  to 
be  licensed  on  an  admeasurement,  as  in  other  cases  ;  and  no  new  ad- 
measurement is  necessary,  except  in  case  of  some  alteration  of  the  bur- 
then.    Act  of  1793,  ch.  52,  §  26. 

Ships  found  with  a  false  license,'  or  making  use  of  a  license  belong- 
ing to  another  vessel,  are  together  with  their  cargo  forfeited.  So  if 
transferred  in  whole  or  in  part  to  any  person,  not  a  citken  and  resident 
within  the  U.  States,  or  if  employed  in  any  trade,  for  which  they  arc 
not  licensed.  Act  of  1793,  ch.  52,  §  5,  §  32.  And  Collectors  and 
other  officers  are  liable  to  severe  penalties  for  granting  any  licenses, 


PnOPERTY  IN  BRITISH  SHIPS  m 

rict  J(irI>liiiJeii,  or  ntuiuii^  sii;  du- 

.  <  I'lairi  penuiastoii  to  tOucL  aD<l  inulc 
iTiv  tii.-iL-'ijion  ukf  oil  bonrcl  gootls  of  tbrrrgn 
iiurf ;  but  if  fuuuil  witliiu  tlirou  kagut's  of  tlie  coast 
fion,  wUh  «uoli  gtiotU  an  bouil  excucdiiig  tlic  value 
Unt  teaaei  and  gutnl*  lue  fotftiiied.     Act  of  1793,  cli.  •ii2. 


By  Ihc  Act  of  1703,  cb.  55,  ^  0.     Slii|M  of  Itfenli/  tims  hurlhm  or 

•is,  IbuDd  trading  bciwcnn  di*tri<-t  and  driiri«t,  or  bciwccn  porti 

jef  tho  Mnx)  diiirict,  (utiier  than  rcgisloicd  skips)  at  c&rryiiiK  mi  tbr 

ivricii  witlicni  being  ciirollaH  iind  lievnacd,  nr  i/*  Isxx  thwi  hrntl/f 

M4a«(/Man  ikon  fite  tonf  l»rthtn,  wit)iou(  a  licentc,  ifUilnD  wiilido- 

■tiu  gooile,  excopl  diMtllcd  gjiiriu,  or  in  ballukl,  |isj  tbe  sqnir  lon- 

p  dulies  and  fevtt  as  fotei^a  ships ;  but  if  ladi-ii  witli  distillod  spiiiU, 

f  ftmign  gnodi,  sin  rnrroitcit.     further  rB)(uUtiiina  are  nitulo  on  Ibis 

bbjoci  by  iha  Naviiiaii'Mi  Act  oi  )«  ol  Mnteh,  \f(\",  c\\.  SOJ.    The 

t.  of  llie  Afl  i)f  17tl;),  aboVH  referreJ  to,  iullii-i=  .t  riifcu.iic-  ..idy 

lof  Kiircfi'isfcrfrf  ships  fiiiind  wilb  fom-i:  ,    imi 

Itoo  rcNicIs  Iicenavd  for  iho  fi»tioriect.     Tin-  1  1  ) 

\  B«giftcrcd  abip*  nt«  ntil   inlctiliotud  from  '  :rii;i 

ddisirict;  but  Ibeir  privde^cs  at«  iioi  na  ur  li. 

1  for  (he  coasting  ltad«t.     Art  of  ITH:'.  I'.rr- 

sliipti    ai»a    tnijiiil,  itndirr    tite    Ar.t    <>l  ■.'■•'cn 

ntid    iii«(rir.l    tii   a    litniii^d   extent    (.St"    ^,   li.    \    il);    tint 

buiiy  19  unw  rcBtnctcd  (o  iu;<ii>cli  broiuibt  in  ihooi  frdm  n  I'lrcign 

A ««Mnti«ilii>g  part  of  tli«ir  original  cargoes.     Act  of  I8lr,  c!i. 


■  many  athu  TRgQlalions  nHpfCtinji  tlir  cosctiug  irailit  auil 
t  will  bo  ratiuil  in  tlje  Acu  [iriaied  in  tlic  Appendix; 
<i  thf  most  mntri'in]  horr  i«  be  noiicvi). 
InriTdcliaa  uf  Itie  HSd  ^  and  »»d  %  of  Ibo  Act  of  ITHS,  oh. 
,  (7  CmniJ),  HU.)  If  ii  \v^%>-\  (icpu-<ed  iuf  the 
I'tnda  beeneajp^il  in  sniuy:ir1iTi^,  nr  any  ntliirr  illeunl  liUMiteVF, 
•  iMibrfeiird  ondcr  tbc  :>M  scaimi.  Tlio  Two  rrirnds,  ( I  <.\4VA 
L.II9.)  Tl,e  Julia,  (lQalli6t.li  R.^Xt.)  Tlie  Mara,  (1  GhUis.  R. 
Tbc  Ki^Iiiiioa,  (-2  Gullis.  R:.  47.)     Tbe  Active,    ^7  Cr4Qch  R. 

Tti"   "  ii    <  <  .iling  on  a  fbraign  voyage"  wbiob  iuducRS  a  forfcilur'^, 

!^ii<-ntand  license  be  first  giTcn  up,  aiul  the  ship  rcgi»> 

-111  section  oftlie  Ad  of  n!<U,  cb.  2B,  must  be  a  pro- 

>(>iage  10  some  foreign  port,  ut  U  least  to  some  iilacc 

10 
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be  paid  to  his  assignees.    But  in  a  case,  where  the  out-fit  had 
been  conducted  by  a  person  appointed  to  manage  the  con* 
cern  as  purser  or  ship's  husband,  in  pursuance  of  an  agreement 
made  by  three  others  at  the  time  of  tlieir  becoming  owners  of 
the  ship,  and  this  person  settled  the  accounts  with  them,  and 
took  from   one   of  them,  who  afterwards  became  a  bankrupt, 
promissory  notes  payable  at  a  future  day,  for  a  part  of  his  share 
of  the  expense  ;  it  was  determined,  that  the  assignees  of  the 
bankrupt  were  entitled  to  receive  his  full  share  of  the  profits, 
and  that  the  ship's  husband  must  take  a  dividend  under  the  com* 
mission  for  the  amount  of  the  notes.     In  this  case  the  husband 
had  after  his  appointment  acquired  an  interest  in  the  ship  by 
purchasing  a  part  of  the  share  of  one  of  the  other  part-owners  ; 
but  his  right  as  a  part-owner  does  not  appear  to  have  been  in- 
sisted upon  ;  and  indeed  he  had  made  the  disbursements  and 
managed  the  concern,  not  in  the  character  of  a  part-owner  but 
of  an  agent.     After  the   bankruptcy  had   happened,  the   other 
two  part-owners  paid  two-thirds  of  the  amount  of  the  bankrupt's 
notes  to  the  ship's  husband,  and   agreed  with  him  to  consider 
the  bankrupt  as  interested  only  in  the  proportion  which  the  mo- 
ney he  had  paid  bore  to  the  whole  cost  and  out-fit.     But 
[*78]  this  transaction  was  held  not  to  *affect  the  question,  nor 
alter  the  right  or  interest  of  the  bankrupt,  or  of  the  assign- 
ees, upon  whom  they  had  devolved  (m). 

10.  In  this  case,  which  was  sent  from  the  Court  of  Chancery 
for  determination  at  law,  the  question  was  made  and  decided 
with  respect  as  well  to  the  value  of  the  bankrupt's  share  in  the 
ship  itself,  as  to  the  profits  of  the  adventure,  without  distinction ; 
and  in  the  report  of  a  case  before  Lord  Chancellor  Hardtcick^ 
(n)  it  is  stated,  that  several  persons  having  entered  into  a  con- 


(m)  Sjnith  fy  otiieri  v.  De  Silva  if 
others,  Cowp.  409. 

(n)  Doddtngton  v.  Hallet,  1  Ves. 
497.  Upon  reference  to  the  register 
book  of  the  Court,  A.  I749./o^to  625. 
it  appears  that  the  plaintiiis  had  cov- 
enanted with  T.  Hall  the  intestate, 
to  take  certain  shares  subscribed  for 
by  them,  and  which  amounted  to- 
gether to  tUven  sixteenths  of  a  ship 
to  be  built  and  fitted  out  under  his 
directions  for  the  service  of  the  East 


accordingly  built  and  equipped,  and 
was  then  at  sea,  and  the  builder  had 
executed  a  general  bill  of  sale  of  the 
whole  to  him,  and  he  had  not  exe- 
cuted any  bill  of  sale,  to  them  for 
their  respective  shares.  The  defen- 
dant by  his  answer  admitted,  that  be 
was  a  trustee  for  the  plaintifis  as  to 
the  eleven  sixteenths,  but  submitted 
that  they  were  not  liable  to  the 
tradesmen,  because  the  debts  were 
contracted  by  the  intestate,  and  fur- 


India  Company ;  that  the  ship  was  '  ther  insisted  that  they  had  no  spoci- 
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tract  with  one  T.  Hall,  empowering  him  to  build  and  fit  out  a 
ship  at  their  joint  expense,  for  the  service  of  the  East  India 
Company,  and  he  having  died  insolvent,  without  paying  his 
portion  of  the  expense,  the  others,  who  of  course,  remained  an- 
swerable to  the  tradesmen  for  the  whole,  filed  a  bill  against 
his  administrator,  praying  that  they  might  have  a  specific  lien 
«pon  what  should  be.  due  to  him  for  his  share  to  this  extent ; 
and  that  the  administrator  might  not  apply  this  as  part 
of  his  general  assets  for  tlie  ^benefit  of  all  the  cred-  [*79] 
itors  ;  and  that  his  Lordship  determined  that  the;  had 
a  specific  lien  on  his  share  for  what  they  had  paid  or  were 
liable  to  pay  to  the  tradesmen  for  building  and  equipping  the  ship. 
The  building  and  equipment  had  been  managed  by  the 
deceased.  In  the  course  of  his  judgment,  the  Lord  Chancellor, 
adverting  to  one  part  of  the  argument  urged  on  the  part  of  the 
administrator,  is  reported  to  have  said  '^  the  defendant's  counsel 
"  have  been  forced  to  resort  to  the  case  of  an  assignment  of  a 
"  share  for  a  valuable  consideration  :  which  not  being  the  case, 
"  I  will  not  now  determine,  because  that  is  to  be  governed  by 
"  the  course  of  trade.  If  it  stood  6n  the  head  of  general  equity, 
"  I  should  be  of  opinion,  that  if  such  a  purchaser  had  notice  of 
''  the  partnership,  he  would  be  subject  to  it,  and  should  not 
"  doubt  granting  an  injunction  to  that  action  of  trover  :  if  he 
'^  had  not  notice  it  is  another  thing,  and  a  strong  case  for  that 
"  purchaser ;  because  he  would  have  gained  the  legal  interest  : 
"  but  if  by  the  course  of  trade  it  is  otherwise,  that  will  prevail 
**  and  govern  in  this  case,  and  the  Court  will  never  extend  a 
"  partnership  of  this  kind  to  affect  purchasers  beyond  what  the 
"  course  of  trade  will  do,  which  is  to  govern  in  mercantile  mat- 
"  ters." 

This  usage,  or  course  of  trade,  I  apprehend  to  be  to  charge 
the  assignee  or   purchaser  in  account  for  the  outfit   and  other 


fie  lien  on  the  shares,  which,  not  be- 
ing subscribed  for,  belonged  to  him. 
The  Lord  Chancellor  decreed  a  ref- 
erence to  the  Master  to  take  the  ac- 
counts, and  directed  allowance  to  be 
made  to  the  plaintiffs  for  all  such 
fluins  as  they  had  paid  or  were  liable 
to  pay  to  the  tradesmen  or  workmen 
for  building,  equipping,  or  victual- 


ling the  ship,  or  for  seamen's  wages, 
and  declared  that  if  any  balance 
should  appear  due  to  them,  Ihey  had 
a  specific  lien  on  the  rtmaining  shares 
for  such  balance,  and  ^those  shares 
were  to  be  sold  before  the  Master, 
and  the  money  applied  in  the  first 
place  to  the  discharge  of  such  bal- 
ance. 
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expences  inciirred,  in  r#spect  of  the  voyage,  of  which  he  is  en- 
titled, ill  consequence  of  his  purchase,  to  share  the  profits,  which 
can  be  only  the  voyage  in  prosecution  at  the  time  of  the  pur- 
chase, but  not  to  carry  back  the  charge  as  against  him  to  the 
expense  of  any  antecedent  adventure,  from  which  he  can  derive 
no  profit.  (1) 

The  case  of  Doddington  v.  Halletty  has  however  been  overrul-* 

ed  by  two  decisions  of  Lord  Chancellor  Eldouy  in  a  case 
f*80]  where  the  managing  owners  being  indebted  to  the  *other 

owners  on  balance  of  accounts  for  the  freight  and  earn- 
ings of  the  ship,  became  bankrupts,  and  their  assignees  sold  their 
shares  ;  the  other  owners  petitioned  the  Court  of  Chancery,  that 

«^i^— —  II    I  I    ■  — »— ^P^^  ■  »  II  ^.^^— »  I       ■  M^^— »»»^— »— — ^^M» 

(I)  In  bis  comment  on  this  case,  the  learned  author,  in  his  original 
text,  made  some  remarks,  which  the  English  editor  has  omitted  in  this 
edition.  Lord  Eldon,  in  his  opinion  in  the  case  of  Ex  parte  Young,  {2 
Yes.  &  B.  242)  which  follows  in  the  text,  adopted  the  doubts  of  the 
author,  as  to  the  case  of  Doddington  r.  Hallet ;  and  it  has  been  there- 
fore thought  best  to  restore  those  remarks.  They  are  as  follows  :  "  It 
"  seems  to  have  been  considered,  that  partowners  might  have  a  lien  on 
"  each  other's  shares  of  a  ship,  as  partners  in  trade  have  on  each  other's 
"  shares  of  their  merchandize.  But  I  do  not  find  this  point  to  have 
"  been  ever  decided ;  and  there  is  a  material  difference  between  the 

two  cases.     Partners  are  at  law  jointenants  of  their  merchandize ; 

one  may  dispose  of  the  whole  property;  but  partowners  are  tenants  in 
"  common  of  a  ship.  One  cannot  sell  the  share  of  another.  And  if 
"  this  general  lien  exists,  it  must  prevail  against  a  purchaser,  even  with- 
"  out  notice  ;  which  does  not  seem  consistent  with  the  nature  of  the 
"  interest  of  a  tenant  in  common.  It  is  true  indeed,  that  as  long  as  the  ship 
"  contiDues  to  be  employed  by  the  same  persons,  no  one  of  them  can  be* 
*^  entitled  to  partake  of  the  profits,  until  all,  that  is  due  in  respect  to  the 
"  part,  he  holds  in  the  ship,  has  been  discharged.  But  as  one  partown- 
"  er  cannot  compel  another  to  sell  the  ship,  there  does  not  appear  to  be 
*'  any  mode,  by  which  he  can  enforce  against  the  other's  share  of  the 
"  ship  in  specie  the  payment  of  his  part  of  the  expenses." 

In  Mumford  v.  Nicoll,  (4  John.  Ch.  R.  522)  Mr.  Chancellor  Kent 
;  acted  upon  the  authority  of  the  case.  Ex  parte  Young,  in  opposition  to 
the  case  of  Doddington  r.  Hallett.  But  his  decree  was  overturned  by 
the  Court  of  Appeals,  in  20  John.  R.  611,  where  the  majority  of  the 
Judges,  who  delivered  their  opinions,  seemed  inclined  to  support  the 
opinion  of  Lord  Hardwicke.     And  in  the  case  before  them,  which  was 


tt 
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the  sum  thus  due  to  them  might  be  paid  out  of  the  proceeds  of 
the  sale  ;  the  case  of  Doddington  v.  Hallett,  was  quoted  on  be- 
half of  the  petitioners,  but  the  Lord  Chancellor,  after  great  con- 
sideration, said,  he  must  decide  against  that  case,  and  dismissed 
the  petition  (o).  And  soon  afterwards  a  petition,  presented  un- 
der similar  circumstances  in  another  bankruptcy,  was  also  dis* 
missed  (p). 

11.  It  is  said  to  have  been  decided  in  the  Court  of  Chancery, 
in  a  case  where  the  majority  of  the  part-owners  had  settled  an 
account  of  the  profits  of  a  voyage,  that  the  others  where  conclu- 
ded thereby  ;  and  the  Court  would  not  entertain  a  suit  by  one 
of  them  to  unravel  the  accounts  (q),  I  presume  this  to  have 
been  a  settlement  with  the  master. 

12.  The  ordinary  remedy  for  part-owners  to  obtain  an  adjust- 
ment of  the  ship's  accounts  among  themselves  is  a  suit  in  a 
Court  of  Equity.  The  only  proceeding  at  the  common  law,  gen- 
erally applicable  to  their  case,  is  an  action  of  account,  and  this 
proceeding  has  long  fallen  into  disuse.  But  in  a  case  where 
several  part-owners  entered  into  a  written  agreement,  whereby 
they  and  each  and  every  of  them  did  agree,  to  and.  with  the  oth- 
ers and  each  and  every  of  the  others,  that  the  ship  should  pro- 
ceed on  a  certain  voyage,  and  be  under  the  exclusive  manage- 
ment and  control  of  one  of  the  parties  as  husband  thereof;  and 
that,  ailer  the  ship's  return,  a  full  account  should  be  made  out 
of  the  ship  and  her  concerns,  and  the  neat  profits  be 
•*divided  according  to  the  proportions  ;  it  was  held  that{*81] 


(o)  Youne  exparte.  2  Vesey  and 
Beames.  242. 

Ip)  Harrison  exparte  2  Rose.  76. 

{q)  Mobinson  v.  Thompsony  1  Vem. 
465.  The  HansecUic  Ordinance  of 
1614  requinss  the  master  at  his  re- 
turn home  to  summon  all  the  part- 


owners  to  receive  and  pass  his  ac- 
counts, and  imposes  a  fine  upon  those 
who  do  not  attend  the  first  time  in 
person  or  by  agent ;  and  at  the  sec- 
ond  time  authorizes  the  others  to 
make  a  final  settlement  without 
thein. 


somewhat  special  in  its  circumstances,  where  the  parties  were  partown- 
ers,  and  engaged  in  a  partnership  adventure,  in  which  the  ship  was 
eventually  sold,  and  one  of  the  partowners  got  possession  of  the  pro- 
ceeds, the  Court  held  him  entitled  to  retain  for  outfits,  repairs  and  ex- 
penses incurred  by  him  for  the  voyage,  but  not  for  a  general  balance 
due  on  former  voyages  and  adventures. 

16 
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each  individual  party  to  the  agreement  might  maintain  an 
action  at  law  upon  it  against  him,  who  had  acted  as  the  hus- 
band, for  not  making  out  an  account  and  dividing  the  profits 
within  a  reasonable  time  after  the  ship's  return  (r).  (1) 

13.  Secondly.  As  to  the  interest  of  part-owners  with  regard 
to  strangers. 

The  several  part-owners  of  a  ship  make  in  law  but  one  owner ; 
and  in  case  of  any  injury  done  to  their  ship  by  the  wrong  or 
negligence  of  a  stranger,  they  ought  regularly  to  join  in  one 
action  at  law  for  the  recovery  of  damages,  which  are  afterwards 
to  be  divided  among  themselves  according  to  their  respective 
interests  ;    for  otherwise  the  party,  who  had  committed   the 
wrong,  might  be  unnecessarily  harrassed  with  the  expense  of 
several  suits  to  obtain  the  same  end,  which  might  be  as  well 
effected  in  one.     But  this  rule  of  law  is  made  for  the  ease  of  the 
wrong-doer ;  and,  therefore,  the  law  requires  that  he  should  avail 
himself  of  it  at  the  very  beginning  of  the  cause,  by  pleading  in 
abatement  of  a  suit  brought  by  one  part-owner,  that  there  are 
others  living,  who  ought  to  be  parties  to  it.    For  if  the  defen- 
dant does  not  do  this,  the  single  part-owner  will  recover  dama- 
ges for  the  injury  proportionate  to  his  share  in  the  ship,  whether 
the  nature  of  his  interest  is  made  to  appear  upon  evidence  at 
the  trial,  or  is  originally  stated  by  himself  in  the  allegation  of 
his  cause  of  complaint  (s.)    And  if  afterwards  another  part- 
owner  sues  for  his  own  interest,  the  defendant  can  no  longer 
avail  himself  of  the  objection,  because  the  party  to  the  first  suit 
has  no  longer  any  matter  of  complaint  (t).    In  the  case  of 
the  death  of  any  part  owner  after  an  injury  received,  the 
[*82]  *right  of  action  survives  in  general  to  the  surviving  part- 


(r)  OusUm  V.  Ogle,  13  East,  538. 

(s)  Sands  v.  Child  fy  others,  Salk. 
32.  Addison  v.  Qverend,  6  Ter.  Rep. 
in  K.  B.  766.  and  see  Dockwray  v. 
Dickenson,  Cowh.  366. 

(/)  Sedgworik  v.   Overend,  7  Ter. 


Rep.  in  K.  B.  279.  In  this  case,  die 
plaintiff  was  the  only  remaining  part- 
owner  :  but  the  opinion  delivered  by 
Mr;  Justice  Lawrence  is  an  authority 
for  the  text. 


(I)  In  the  case  of  the  Apollo,  (1  Hagg.  R.  306)  Lord  StoweU  said, 
that  a  co-partner  in  a  ship  could  not  originate  in  the  Court  of  Admiral- 
ty a  suit  for  accounts  ;  nor  will' it  hang  jurisdiction  on  such  accounts 
upon  a  stipulation  taken  in  a  case  between  partowners. 
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owners,  who  must  afterwards  pay  to  the  personal  representa- 
tives of  the  deceased  the  value  of  his  share.  (1) 

14.  In  the  case,  however,  of  an  action  for  the  freight  of  goods 
conveyed  in  a  general  ship,  all  the  part-owners  ought  to  join,  or 
if  they  do  not,  the  defendant  may  avail  himself  of  the  objection 
by  evidence  at  the  trial,  and  without  plea  in  abatement ;  accord- 
ing to  the  general  rule  of  law,  and  the  distinction  between  con- 
tracts and  wrongs  (u)  ;  unless,  perhaps,  some  one  should  have 
received  his  own  share,  or  have  released  his  claim  to  it.  The 
necessity  of  all  the  part-owners  joining  .as  plaintiffs  in  the  suit 
in  this  case,  is  founded  upon  the  consideration,  that  all  of  them 
are  partners  with  respect  to  the  concerns  of  the  ship :  and,  upon 
this  consideration,  the  present  Lord  Chancellor,  in  a  case  of 
bankruptcy,  wherein  it  appeared  that  the  owners  of  a  ship,  upon 
a  settlement  of  accounts  with  the  master,  who  had  become  a 
bankrupt,  were  indebted  to  him,  and  that,  on  the  other  hand,  he 
also  was  indebted  to  some  of  them  severally  upon  separate  and 
distinct  concerns,  refused  to  allow  the  latter  to  set  off  their 
respective  demands  against  the  claim  of  his  assignees  for  their 
shares  of  the  general  debt  (<r).  2 


(tt^  There  is  a  loose  note  in  3  I  reporter  adds,  that  the  cause  went 
Keeble,  444.    Stanley  v.  ^/w,  of  a     off  to  a  reference, 
dictum  of  Chief /usuce  Hale  at  Nisi 
Prius,  to  the  contrary  of  what  is 
here  advanced  in  the  text ;  but  the 


(x)  Ex  parte  Christie,  10  Ves.  jun. 
105. 


(1)  The  same  principles  are  established  in  America  in  respect  to  an 
action  brought  by  owners  for  a  tort  done  to  a  ship.  The  objection  of  a 
non-joinder  of  all  the  partowners  can  be  taken  only  by  a  plea  in  abate- 
ment. Hart  r.  Fitzgerald,  {^  Mass.  R.  511.)  Thompson  v.  Hoskins, 
(11  Mass.  Jl.  419.)  Patten  v.  Gurney,  (17  Mass.R.  182.)  Wheelright 
V,  Depeyster,  (1  John.  R.  471.) 

(2)  Our  Law  is  the  same.  It  is  a  general  principle,  that  where  part- 
owners  sue  ex  contractu,  all  the  persons,  who  are  partowners,  must  be 
joined ;  for  all  who  are  parties  to  a  contract  must  sue  for  a  breach  of  it. 
Baker  v.  Jewell,  (6  Mass.  R.  460.)  Hart  r.  Fitzgerald,  (2  Mass.  R. 
500.)  Converse  ».  Sy mmes,  (10  Mass.  R.  377.)  Thompson  v.  Hos- 
kins, (11  Mass.  R.  419.)  Austin  v.  Walsh,  2  Mass.  R.  405.  Peters  v, 
Davis  7  Mass.  R.  257.  Burn  v.  Morris,  3  Gaines  R.  54.  Jordan  r. 
Wilkins,  (2  Wash.  Cir.  R.  482.) 
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Law,  which  gives  an  action  against  any  one  part-owner  upon  a 
contract  made  by  the  master  to  the  full  extent  of  the  demand,  but 
in  the  case  of  contracts  made  by  the  part-owners  themselves, 
holds  each  to  be  chargeable  only  in  proportion  to  his  own  share 
of  the  ship  (e).  By  the  law  of  Holland^  the  several  part-owners 
are,  in  all  cases,  chargeable  only  according  to  their  respective 
interests  in  the  ship  (/).  (2) 

(e)  Dig.  14. 1. 1. 25.  and  14. 1, 3, 3,  I      (/)  Vumius  in  Peckium,  p.  155.  . 
&4. 


him,  as  for  himself,  and  as  agent  for  his  partners,  it  was  a  prolongation 
of  time  as  to  all.  The  question  is,  whether  it  was  intended  as  a  set- 
tlement with  him  alone,  and  adopting  him  as  a  single  debtor.  The  jary 
found  a  verdict  for  the  defendants.  Reed  v.  White,  5  Esp.jR,.  122. 
See  note  to  page  76. 

In  Stewart  v.  Hall,  (2  Dow.  Rep.  29.)  where  a  ship  had  been  re- 
paired by  order  of  the  owner's  agent,  and  under  the  direction  of  the 
master,  and  the  accounts  were  made  out  against  the  master  and  the 
owner  of  the  ship,  which  the  master  attested,  and  addressed  to  the  agent 
for  payment ;  but  payment  was  not  demanded  for  some  months,  and  in 
the  meantime  the  owner  paid  the  agent  for  the  repairs ;  it  was  held  by 
the  House  of  Lords,  that  the  owner  was  still  liable  to  the  workmen,  and 
could  only  be  discharged  by  positive  agreement,  or  by  necessary  in- 
ference, that  those,  who  did  the  repairs,  had  abandoned  his  security. 

(2)  In  cases  of  abandonment  the  insurers  become  the  owners 
of  the  ship,  and  as  such  are  responsible  for  the  expenses  of  repairs 
and  other  necessary  equipments  for  the  ship  made  after  the  time  of 
the  loss,  to  which  the  abandonment  refers.  But  in  this  case,  as 
the  ownership  is  thrown  upon  them  by  the  law,  and  as  the  associa- 
tion is  not  voluntary,  they  have  been  held  not  to  be  partners ;  but 
that  each  is  severally  liable  for  his  proportion  of  the  expenses  in  the 
ratio,  which  the  sum  insured  by  him  bears  to  the  whole  sum  insured  on 
the  ship.  And  the  case  was  on  this  occasion  likened  to  that  of  Hoare 
V.  Dawes,  (Doug.  R.  371)  where  a  broker  was  employed  by  a  number 
of  persons  to  purchase  a  lot  of  tea,  of  which  they  were  to  have  sepa- 
rate shares,  and  he  made  the  purchase,  and  it  was  decided,  that  they 
were  severally  answerable  for  their  shares  respectively,  and  not  jointly. 
So  in  Cooper  v.  Eyre,  (1  H.  Bl.  37)  the  same  poibt  was  decided  on  a 
purchase  of  oil.  And.  Mr.  Chief  Justice  kent  said,  that -the  true  prin- 
ciple was  established  in  Speerman  v,  De  Grave,  (2  Vern.  R.  643)  where 
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it  was  decided,  that  for  the  necessary  appropriations  by  the  master  for 
the  wants  of  the  ship,  the  owners  should  pay  in  proportion  to  their  re- 
spective shares  and  interests  in  the  ship.  United  Insur.  Co.  v.  Scott  (1 
John.  R.  106.)  See  Raithby's  note  to  2  Vern.  R.  643.  See  ante, 
note  to  page  22,  sub  finem,  and  note  to  page  70. 
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PART    THE    SECOND. 


OF  THE  PERSONS     EMPLOYED  IN  THE    NAVIGATION  OF  MER- 

CHATfT  SHIPS. 


CHAPTER  THE  FIRST. 


OF  THE  QUALIFICATIONS  OF  THE  MASTER  AND  MARINERS 


1.  The  Master  of  a  ship  is  (he  person  entrusted  with  the  care 
and  management  of  it.  His  power  and  aathority  are  so  great, 
and  the  trust  reposed  in  him  is  of  so  important  a  nature,  that 
the  greatest  care  and  circumspection  ought  to  be  used  by  the 
owners  in  the  choice  and  appointment  of  him.  It  appears  by 
the  language  of  the  ancient  sea-laws  and  ordinances,  that  the 
master  was  formerly  in  almost  every  instance  a  part-owner  of  the 
ship,  and  consequently  interested  in  a  two-fold  character  in  the 
faithful  discharge  of  his  duty.  At  present,  it  frequently  happens 
that  he  has  no  property  in  the  ship.  The  law  of  some  countries 
requires  a  previous  examination  of  the  person  to  be  appointed 
to  this  important  office,  in  order  to  ascertain  his  nautical  experi- 
ence and  skill :  in  other  countries,  he  is  liable  to  be  punished  as  a 
criminal,  if,  having  undertaken  the  charge,  he  is  found  incompe- 
'  tent  to  the  performance  of  it  (a).  In  this  country  the  ow- 
[*86]  ners  are  left  *to  their  own  discretion,  as  to  the  skill  and 
honesty  of  the  master ;  and  although  he  is  bound  to  make 
good  any  damage  that  may  happen  to  the  ship  or  cargo,  by  his 
negligence  or  unskilfulness,  if  he  is  of  ability  to  do  so,  yet  he 
cannot  be  punished  as  a  criminal  for  mere  incompetence.  (1) 


(a)  See  Cleirac  on  the  first  article 
of  the  laws  of  Oleron ;  French  Or- 
dinance, liv.  2.  tit.  1.  Du  Capitaine, 


and  Vcdin  thereon.    HarueaUc  Ordi- 
nance of  1614.  tit.  3.  art.  1. 


(1)  It  is  a  wrong  position,  that  a  master  of  a  ship  is  not  answerable 
for  any  error  of  jadgment ;  but  only  for  fault  of  the  heart  in  civil  mat- 
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2.  At  the  publication  of  the  former  -editions  of  this  book 
there  existed  one  excepted  case,  arising  out  of  one  of  the  humane 
provisions  made  by  the  British  Legislature  for  the  regulation  of 
the  African  Slave  Trade  (6),  but  this  trade  being  now  wholly 
prohibited  to  his  Majesty's  subjects,  the  exception  need  be  no 
longer  noticed. 

3.  The  other  persons  employed  in  the  ordinary  navigation  of 
a  trading  ship,  fail  under  the  general  denomination  of  mariners 
and  seamen. 

4.  For  the  employment  of  a  British  ship  it  is  necessary  that 
the  master,  and  a  certain  proportion  of  the  mariners,  should  in 
many  cases  be  British  subjects,  from  a  very  obvious  principle  of 
public  policy,  enforced  by  various  provisions  of  the  Legislature. 
So  long  ago  as  the  reign  of  Queen  Elizabeth^  it  was  made  un- 
lawful to  lade  or  carry  any  fish,  victual,  or  other  things  in  any 
bottom,  whereof  a  stranger  born  was  ship-master,  from  one  part 
of  the  realm  to  another  (c).  An  ordinance  made  in  the  time  of 
the  usurpation  required,  in  some  particular  cases,  the  master 
and  mariners,  or  the  niost  part  of  them,  to-be  of  the  people  of 
the  Commonwealth  (d).  The  celebrated  Navigation  Act,  which 
passed  immediately  after  the  Restoration,  required  the  master, 
and  three-fourths  of  the  mariners,  to  be  subjects  of  the  King, 
wherever  it  required  a  trading  ship  to  be  eitlier  English  built  or 
English  owned  (e).  And  by  a  statute  passed  in  the  fol- 
lowing *year, "  the  number  of  mariners  was  to  be  accoun-  [*S7] 
*^  ted  according  to  what  they  should  have  been  during  the 


(5}  39  Geo.  a  c.  80.  «.  23. 

(c)  5  Eliz,  c.  5.  5. 8.  under  forfeit- 
ure of  the  goods.  To  which  the 
ordinance  of  the  9th  of  October  1651, 
and  the  Navigation  Act,  add  also  the 
forfeiture  of  the  vessel. 


(d)  Ordinance  of  9th  October  1651. 
Scobell's  Acts. 

(e)  12  Car.  2.  c.  18.  See  Reeve's 
Law  of  Shipping  and  Navigation, 
p.  304, 305. 


ters.  Reasonable  care,  attention,  prudence  and  fidelity,  are  expected 
of  him ;  and  if  any  misfortune  or  mischief  ensue  from  the  want  of  them 
either  in  himself  or  his  mariners,  he  is  responsible  therefor  in  a  civil 
action.  Per  M'Kean  C.  Just,  in  Purviance  v.  Argus,  (1  Dall.  R.  184, 
185.)  And  if  the  owners  are  obliged  to  pay  damages  on  this  account, 
they  may  recover  the  same  from  the  master.  Ibid.  Atkyns  v.  Burrows, 
1  Peters.  Adm.  R.  245.  Stone  v,  Ketland,  (1  Wash.  Cir.  R.  142.) 
Dosar  r.  Murgatroyd,  (1  Wash.  Cir.  R.  13.)  ScheifTelin  t7.  Harvey, 
(6  John.  R.  170.)    Dean  v.  Angus,  Bee's  Adm.  R.  369,  378. 
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person  authorized  in  any  other  part  of  the  world,  to  inqaire  into 
the  navigation  of  such  ship,  the  same  shall  be  deemed  to  be 

duly  navigated  (o). 

And  it  is  further  enacted,  that  if  his  Majesty  shall  ai  any  lime, 
by  his  royal  proclamation,  declare  that  the  proportion  of  British 
tsenmen  necessary  to  the  due  navigation  of  British  ships,  shall  be 
less  than  the  proportion  required  by  this  Act,  every  British  ship 
navigated  with  the  proportion  of  British  seamen,  required  by 
such  proclamation,  shall  be  deemed  to  be  duly  navigated,  so 
long  as  such  proclamation  shall  remain  in  force  (p.) 

And  by  a  clause  in  the  Register  Act,  introduced  on  account 
of  some  recent  combinations  of  seamen,  it  is  enacted  that  for  two 
years  after  the  passing  of  that  Act  (viz.  5th  July  1825,)  the  Privy 
Council  may,  as  often  as  it  may  appear  exi>edient  to  them,  make 
an  order  on  behalf  of  the  master  or  owners  of  any  British  ship, 
permitting  such  ship  to  proceed  on  her  voyage  with  a  less  num- 
ber of  British  seamen  than  is  required  by  the  Navigation 
Act(9)(l). 


{o)6  Geo.  i.e.  109.*.  19. 
(p)'  ibid. «.  30, 


{q)6  Geo.  4.  c.  110.  s.S. 


(1)  At  the  publication  of  the  former  American  edition  of  this  work 
(in  1810)  there  was  no  statute  of  the  U.  States,  which  prohibited  the 
employment  of  foreign  seamen  in  our  ships.  By  the  Ship  Registry 
Act,  indeed,  the  master  was  required  to.  be  an  American  Citizen,  and 
unless  he  was,  the  ship  was  no  longer  entitled  to  her  American  privi- 
leges.    Act  of  1792,  ch.  45,  §  4,  §  15.    . 

But  by  an  Act  passed  in  1813,  (Act  of  3  of  March  1813,  ch.  184,) 
which  was  in  this  respect  to  take  effect  at  the  termination  of  the  then 
war  with  Great  Britain,  it  is  enacted,  that  it  shall  not  be  lawful  to  em- 
ploy on  board  any  of  the  public  or  private  vessels  of  the  U.  States  any 
persons  except  citizens  or  persons  of  colour,  natives  of  the  U.  States ; 
nor  so  to  employ  any  naturalized  citizen,  unless  he  produces  a  certificate 
of  his  naturalization  to  the  commander  of  a  public  ship,  or  to  the  .pro- 
per Collector  of  the  Customs,  in  other  cases.  Provisions  are  also  made 
by  the  same  act  for  an  examination  and  certificate  of  the  list  of  the  crew 
of  every  private  ship  by  the  proper  Collector.  And  further  to  enforce 
this  provision,  there  is  a  prohibition  to  take  on  board  any  foreigners  in 
foreign  pdrts,  as  passengers,  without  the  consent  of  the  local  authorities. 
And  suitable  penalties  are  imposed  to  enforce  these  prohibitions.     Bat 
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the  act  id  to  have  no  effect  with  respect  to  the  employment  of  foreigoerfl^ 
who  belong  to  any  nation,  that  shall  not  by  treaty  or  special  convention 
with  the  U.  States  have  prohibited  on  board  of  her  own  ships  the  em- 
.pioyment  of  citizens  of  the  U.  States,  who  have  not  been  naturalized. 

By  the  Navigation  Act  of  1st  of  March,  1817,  ch.  204,  no  fishing 
boanty  is  allowed  to  vessels  engaged  in  the  fisheries,  anless  the  officers 
and  three  fourths  of  the  crew  are  citizens.  And  a  foreign  tonnage  duty 
is  payable  by  all  vessels  in  the  coasting  trade,  unless  three  fourths  of  the 
crew  are  citizens.  And  in  respect  to  vessels  employed  in  foreign 
trade,  the  foreign  tonnage  duty  is  in  like  manner  payable  by  them,  un- 
less their  officers  and  two  thirds  of  their  crew  are  citizens.  Act  of 
1817,  ch.  204,  §  3,  §  5,  §  6. 

It  may  be  proper  to  add,  that  it  has  been  decided  under  the  British 
Navigation  Acts,  that  goods  imported  in  a  British  ship,  not  manned  and 
navigated  according  to  law,  are  not  liable  to  forfeiture,  if  the  imperfect 
manning  of  the  ship  was  matter  of  uncontrollable  necessity.  The  Pe- 
lican, (2  Dodson  R.  194.) 
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CHAPTER  THE  SECOND. 

OF   THE    AUTHORITY    OF   THE    MASTER   WITH    REGARD   TO 

THE   EMPLOYMENT   OF   THE    SHIP. 

1.  A  TRADING  Ship  is  employed  by  virtue  of  two  distinct  spe- 
cies of  contract  :  First,  The  contract  by  which  an  entire  ship, 
or  at  least  the  principal  part  thereof,  is  let  for  a  determined 
voyage  to  one  or  more  places  :  this  is  usually  done  by  a  written 
instrument,  signed  and  sealed,  and  called  a  Charier-party.  Se- 
condly.  The  contract  by  which  the  master  or  owners  of  a  ship 
destined  on  a  particular  voyage,  engage  separately  with  a  num- 
ber of  persons  unconnected  with  each  other,  to  convey  their 
respective  goods  to  the  place  of  the  ship's  destination.  A  ship 
employed  in  this  manner  is  usually  called  dLgcnej^al  ship. 

.  The  nature  of  each  of  these  contracts  will  form  the  subject  of 
particular  discussion  hereafter  (a).  In  the  present  chapter  it  is 
proposed  to  consider  only  the  power  of  the  master  to  bind  the 
owner  of  the  ship  by  these  engagements. 

2.  The  owners  rarely  navigate  a  trading  ship  by  themselves  ; 
the  conduct  and  management  of  it  are  almost  always  entrusted 
to  the  master,  whether  he  has,  or  has  not,  a  partial  property  in 
itl  In  the  latter  case  he  is  tlie  confidential  servant  or  agent  of 
the  owners  at  large  ;  in  the  former,  of  his  copartners.  In  eith- 
er case  by  the  law  of  England,  and  in  conformity  to  the  rules 

and  maxims  of  that  law  in  analogous  cases,  the  owners  are 
[*91]  bound  to  *the  performance  of  every  lawful  contract  made 

by  him  relative  to  the  usual  employment  of  the  ship.  They 
are  bound  to  this  performance  by  reason  of  their  employment  of 
the  ship,  and  of  the  profit  derived  by  them  from  that  employ- 
ment (t).  One  part-owner,  who  dissents  from  a  particular 
voyage  in   the  manner  mentioned  in  a  preceding  chapter  (r)  is 

fa)  Part  3.  chap.  1  and  2.  i      (c)  Part  1.  ch.  3.  sect.  4.  p.  70. 

(6)  See   Molloy,  book  2.  chap.  2.  i 
Beet.  14.  '  I 
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not  bound,  because  he  does  not  employ  the  ship  on  that  voyage 
nor  derive  any  profit  from  it  {d).  The  course  of  the  usual  em- 
ployment of  the  ship  is  evidence  of  authority  given  by  the  own- 
ers to  the  master,  to  make  for  them  and  on  their  behalf  a  con- 
tract relating  to  such  employment ;  and  consequently  a  con- 
tract so  made  by  him  is  esteemed  in  law.  to  have  been  made  by 
them.  It  (e)  is  true  that  the  master  also  is  answerable  for  his 
own  contract ;  for  in  favour  of  commerce  the  law  will  not  compel 
the  merchant  to  seek  after  the  owners  and  sue  them,  although 
it  gives  him  the  power  to  do  so  ;  but  leaves  him  a  two-fold  rem- 
edy against  the  one  or  the  other.  But  in  pursuing  this  remedy, 
care  must  be  taken  to  describe  the  defendant  according  to  his 
real  character.  For  in  an  action  at  law  (/),  brought  against  a 
person  as  master,  at  the  trial  whereof  it  appeared  upon  the  proot 
that  the  defendant  was  not  master  but  owner,  the  plaintiff  failed 
in  his  suit. 

3.  This  rule  of  the   law  o( England  agrees  with  the   law  of 
other  commercial  nations.    When  the  Romans   began  to  en- 
gage in  commerce  (g),  a  new  species  of  action  under  a 
particular  name  appears  to  "have  been  introduced,  *to  as-[*92] 
certain  and  enforce  this  responsibility  of  the  owners  for 
the  acts  of  their  servants  ;  and  by  the  Praiorian  Edict  the  own- 


(rf)  By  Holty  Ch,  Just,  in  Boson  v. 
Sand/ord,  Carth.  63. 

(e)  Morse  v.  Slue  or  Since,  1  Vent. 
190.  238. 

(/)  Richxoood  V.    Foolmer,    coram 
Kenyon,  Ch.  J.  Sit.  p.  Ilil.  T.  1790. 

(g)  Dig.   4.    9.  ^antosy  caupones, 
stabtdaritj  ul  recepta  restiixianU 

Dig.  14.  1.  Dt  Exercitoria  adione, 
Molloy  in  his  Treatise  De  Jur.  MariL 
et  naval,  book  2.  ch.  2.  sect.  2.  ap- 
pears to  have  mistaken  the  charac- 
ter of  the  Exercitor  navis  of  the  civil 
law,  and  to  have  supposed  him  to  be 
the  master  of  the  ship ;  whereas  in 
truth  he  is  the  employer  of  the  ship, 
and  consequently  must  be  the  abso- 
lute, or  at  least  the  temporary  owner. 
^'  Magistrum  ■  navis  accipere  debe- 
"  mus,  CUT  totius  nayis  cura  manda- 
'^  ta  est.  Magistnun  autem  accipi- 
"mus  non  solum,  quern  exercitor 
"  prsepoffuit,  sed  et  eum,  quem  mag- 
"  later.  JEIremtorem  autem  eum  dl- 
^  cimus,  ad  quom  (A veutioncs  et  red- 


"itus  omncs  perveniunt,  sive  is  Do- 
"  minus  sit,  sive  a  domino  Tiavcm  per 
"  aversionem  conduxit,  vol  ad  tem- 
"  pus,  vel  in  perpetuum."  Dig.  14.  1. 
1.  And  Roccus,  Not.  3.  speaks  to  tlie 
same  effect  of  the  Magister.  .This 
author  usually  calls  the  owner  do- 
711171113  naviSf  but  he  often  speaks  of 
him  as  the  person  qui  exercet  navem. 
Again,  ii)  the  Dig.  4.  9. 1.  2.  we  find 
the  following  commentary  on   the 
Pratorian  Edict,    Tiie  terms  of  the 
edict  are,  "Naut®,  caupones,  sta- 
"  bularii,  quod  cuj usque  salvum  fore 
^' receperint,  nisi  restituant,  in  eos 
"judicium  dabo."    Upon  which  Ul- 
pian  writes  thus,  "Ait  Prtetor  JVou- 
"to;   JSTaulam    accipere    debemus, 
"  eum  qui  navem  exercet,  quamvis 
"  nautie  appellantur  omnes,qui  navis 
''  navigandee  causa  in  nave  sint,  sed 
"de    exerdtore  solummodo  Pnetor 
"  sentit,  nee  enim  debet  per  remi- 
"  gem,  aut  mesonautam  obligari,  sed 
"  per  se,  vel  per  navis  magistrum.^^ 
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ers,  or  (to  fender  the  Latin  word  more  nearly)  the  employers^  of 
tbe  ship  are  made  responsible  for  the  faults  of  the  mariners  and 
master,  and  for  the  contracts  also  of  tbe  master ;  but  not  for 
the  contracts  of  the  mariners,  because  the  mariners  are  not  ap- 
pointed for  the  purpose  of  conducting  the  business  of  the  ship, 
but  only  of  labouring  in  its  narigation  under  the  orders  of  the 
Piaster.  And  with  regard  to  the  contracts  of  the  master,  a  dis- 
tinction is  taken  by  the  commentators  on  the  Edict  between 
sQch  as  the  owners  hare  authorized  him  to  make,  and  such  as 
they  have  not  authorized  him  to  make  ;  but  in  general  it  ap- 
pears that  they  were  answerable  for  all  acts,  of  which  his  char- 
acter and  situation  afforded  the  presumption  of  authority,  even 
if  he  contravened  the  orders  received  from  them ;  unless  the 
party  with  whom  he  contracted,  were  acquainted  with  the  or- 
ders, by  which  his  authority  was  restrained.  Thus  it  is  express- 
ly laid  down,  that  if  the  master  appointed  another  person  to 
supply  his  place,  contrary  to  the  positive  orders  of  the  owners, 
the  owners  were  responsible  for  the  conduct  of  the  master  so 
appointed  even  against  their  will.     On  the  other  hand,  if  a  ship 

were  built  for  the  purpose  of  conveying  passengers  only, 
[*93]  "^OT  merchandize  only,  and  employed   in  that  particular 

trade,  the  owners  were  not  answerable  for  a  contract  made 
by  the  master  to  employ  the  ship. for  a  different  purpose  in  a 
different  trade.  This  agrees  with  the  terms  of  the  rule  as  above 
laid  down,  because  such  a  contract  does  not  relate  to  the  usual 

employment  of  the  ship.  (I) 

■>  -  - 

(1)  The  same  principles  belong  to  the  law  of  America,*  and  are 
evidently  presupposed  in  all  the  cases,  in  which  suits  have  been  brought 
either  for  the  torts,  or  breaches  of  contract  of  the  master  in  the  usual 
employment  of  the  ship.  In  Henry  v*  The  Assignees  of  Henry,  (2 
Wash.  Cir.  Rep.  145,)  it  was  decided,  that  the  master  of  a  ship  has, 
under  his  general  authority,  a  right  to  charter  the  ship  in  a  foreign 
country,  if  his  owner  has  no  agent  there.  So  in  the  case  of  The  Port- 
land Bank  r.  Stubbs,  (6  Mass.  R.  422,)  the  Court  held  the  owners,  and 
even  a  purchaser  during  the  voyage,  bound  by  the  -contract  made  by 
the  master  in  the  course  of  the  voyage  within  the  scope  of  his  em- 
ployment. S.  P.  Badlam  o.  Tucker,  (1  Pick.  R.  389.)  So  in  Ward 
r.  Green,  (6  Cowen  R.  173,)  it  was  decided,  that  the  master  of  a  ship, 
when  abroad,  is  the  agent  of  the  owners,  and  has  power  to  make  con- 
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4.  The  modern  nations  of  Europe  appear  to  have  adopted 
nearly  the  same  rules,  founded  on  the  same  principle  (A),  with 
certain  limitations,  that  will  "be  noticed  hereafter.  Indeed  it  of- 
ten happens  that  no  contract  can  be  made  with  the  owners  per- 
sonally; as  when  the  ship  is  in  a  place  distant  from  their  resi- 
dence. Even  when  ttie  ship  is  at  the  place  of  their  residence, 
and  is  intended  to  be  employed  as  a  general  ship,  it  rarely  hap- 
pens in  practice  that  the  owners  interfere  with  the  receipt  of  the 
cargo  5  and  without  doubt  they  are  by  our  law  bound  by  every 
contract  made  by  the  master  relative  to  the  usual  employment 
of  such  a  ship. 

5.  A  charter-party,  made  by  the  master  in  his  own  name,  fur- 
nishes no  direct  action  against  the  owners,  grounded  upon  the 
instrument  itself,  by  the  law  of  England:  but  when  this  con- 
tract is  made  by  the  master  in  a  foreign  port  in  tha  usual  course 
of  the  ship's  employment,  and  under  circumstances,  which  do 
not  afford  evidence  of  fraud,  or  when  it  is  made  by  him  at  the 
ship's  home  under  circumstances,  which  afford  evidence  of  the 
assent  of  the  owners ;  the  ship  and  freight,  and  therefore  indi^ 
rectly  the  owners  also,  to  the  amount  of  the  value  of  the  ship 
and  fretghti  are  by  the  marine  law  bound  to  the  perfor- 
mance (i).  **  The  skip  is  bound  io  the  merchandize  *and -the  [*94] 
'<  merchandize  to  theship,^^  are  the  words  of  Cleirae  (k).    By 


(4)  Roccus.  Not  11  to  18  inclusire, 

and  Not.  36, 27,  28.     Not.  49.  ad 

Jlnem^  and  Not.  65.  GuidoD,  ch.  18. 

art.  4.  and  Cleirac's  Comment  there- 

Drench  Ordinance,  Ht  2.  tit.  8. 


on. 


Des  proprittaires  de  navtresy  art.  2. 
and  toe  Commentary  of  Valin  there- 
Pothier,   Chartc-parte,  sect.  2. 


on 


art  3.  Welwood's  Sea  Laws.  tit.  15. 


I 


See  as  to  the  limitations,  part  3.  ch. 
5.  of  this  Treatise. 

(i)  An  instance  of  a  sentence  in 
Spain  against  master  and  ship  for 
barratry  and  deviation  by  the  mas- 
ter ;  who  had  let  the  ship'by  a  char- 
ter party,  is  mentioned  in  an  anony- 
mous case  in  2  Ch.  ca.  238.       * 

(k)  Les  Us  if  CmUumes  de  la  mer. 


tracts  relative  to  receiving  goods  on  freight,  the  ship  being  a  general 
one.  And  on  this  occasion  the  Court  fully  recognized  the  doctrines 
laid  down  by  Mr.  Abbott  in  the  text.  See  also  Reynolds  v.  Topp,  (15 
Mass.  R.  370.)  Taggard  v,  Loring,  (16  Mass.  R.  336.)  Gernon  v, 
Cockran,  (Bee's  Adm.  R.  2d9.)  Emerv  v.  Ewsey,  4  Greenleaf  R. 
407.     Kemp  v.  Coughtry,  11  Johns.  R.  107. 
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the  French  Ordinance  (Z)  it  is  declared,  that  the  ship,  with  its 
furniture  and  freight,  and  the  cargo,  are  respectively  bound  to 
the  stipulations  of  the  charter-party.  And  Valin  in  his  Com- 
mentary says,  the  rule  is  the  same  whether  the  affreightment  be 
made  by  the  owner,  or  the  master  alone,  even  at  the  place  of 
the  owner's  abode,  if  the  owner  does  not  disavow  it. 

By  the  French  Ordinance  (m)  the  master  is  bound  to  follow 
the  advice  of  the  owners,  when  he  freights  the  ship  at  the  place 
of  their  abode.  The  Ordinance  of  the  Hanse-Tovms,  art.  58.  is 
to  the  same  effect.  Valin  in  his  Commentary  on  the  French  Or- 
dinance, retains  the  necessity  of  this  consent  of  the  owners  to 
the  presence  of  all  or  the  greater  part  of  the  owners,  or  of  one 
appointed  to  act  for  all ;  and  says,  that  if  in  such  a  case  the 
master  make  a  contract  without  their  consent,  the  owners  may 
annul  it,  and  make  another  by  their  own  authority.  But  the 
master  himself  will  be  answerable  for  the  non -performance  of  it. 
This  doctrine  is  also  adopted  by  his  countryman  Poihier  (n). 

It  is  true  indeed  that  this  principle  of  the  maritime  law,  by 
which  the  ship  itself  in  specie  is  considered  as  a  security  to  the 
merchant,  who  lades  goods  on  board  of  it,  cannot  be  carried  in- 
to effect  in  this  country,  because  the  Court  of  Admiralty,  in 
which  alone  proceedings  can  be  carried  on  against  the  ship,  has 
no  jurisdiction  in  such  a  case.  (1)  But  I  apprehend  the  o>vners 
may  be  made  responsible,  either  by  a  special  action  on  the  case 
at  the  Common  Law,  or  by  a  suit  in  Equity,  for  the  faith- 
[*95]  ful  performance  *of  the  stipulations  of  a  charter-party 
made  by  the  master  under  the  circumstances  before  men- 
tioned. 

6.  The  general  rule  before  laid  down,  viz.  That  the  owners 
are  bound  by  every  lawful  contract  made  by  tlie  master  relative 


(/)  French  Ordinance,  liv.  3.  tit.  1 ; 
Des  CkarteS'parlies,  art.  11 ;  and  see 
liv.  1.  tit.  14.  De  la  saifie  des  vau- 
stauXy  art.  16. 


(m)  Liv.  3.  tit.  1.  Dea  Charles-par- 
ties,  art.  2. 
(n)  Potbier,  Charte-partie.  nam.  48. 


(I)  See  the  manner,  in  which  clauses  to  this  effect  have  been  treated 
at  Law  and  in  Equity,  so  far  as  they  purport  to  give  a  lien  for  claims 
on  either  side,  post  page. 170. and  seq. :  and  Birley  v.  Gladstone,  (3  M. 
&.  Selw-  401.)  Gladstone  v.  Birley,  (2  Mer.  R.  401.)  See  also  Pier- 
son  r.  Robinson,  (3  Swanston  R.  139,  note,)  before  Lord  Hardwicke, 
as  to  the  Admiralty  Jurisdiction,  where  there  is  a  lien  on  the  ship. 
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to  the  usual  employment  of  the  ship,  is  proved,  as  to  the  case  of 
a  general  ship,  by  the  following  judicial  authorities. 

In  the  case  of  Boson  v.  Sandford  fy  others  (o),  which  was  an 
action  brought  against  some  of  the  part-owners  of  a  ship  em- 
ployed in  the  coasting  trade  between  Exeter  and  London^  to 
recover  the  value  of  goods  lost,  which  had  been  delivered  to  the 
master  at  Exeter  without  the  knowledge  of  the  owners,  to  be 
conveyed  from  thence  to  London  ;  the  Court  held  that  the  own- 
ers were  answerable  for  a  loss  under  such  circumstances,  but 
decided  the  case  against  the  plaintiff,  because  the  action  was 
brought  against  some  only,  and  not  against  all  the  part-owners. 

In  the  case  of  Boucher  v.  Lawson  (^),  which  was  an  action 
brought  against  the  owner  to  recover  the  value  of  Portugal  coin 
delivered  to  the  master  at  Lisbon,  to  be  conveyed  to  London^ 
and  of  which  by  the  usage  of  that  particular  trade  the  master 
was  to  receive  the  freight  to  his  own  use,  and  which  the  master 
had  embezzled ;  the  Court  held  that,  if  it  had  appeared  that  tlie 
ship  was  employed  in  carrying  goods  for  hire,  the  owner  would 
have  been  answerable  for  this  loss  ;  for  although  the  exporta- 
tion of  coin  was  prohibited  by  the  laws  of  Portugal,  yet  the 
importation  of  it  into  this  country  was  allowed  by  our  laws,  and 
so  the  trade  was  lawful  here  ;  and  it  was  of  no  consequence, 
whether  the  master  was  rewarded  for  his  services  by  wages  paid 
by  the  owner  or  by  receiving  part  of  the  earnings  of  the 
ship  :  but  as  it  did  not  appear  that  ^the  ship  was  em-  [^96] 
ployed  in  carrying  goods  for  hire,  but  for  any  thing  that 
appeared  in  the  case,  the  ship  might  have  been  sent  to  Lisbon 
for  a  special  purpose,  and  if  so  (as  the  Chief  Justice  said)  no 
man  could  say  that  the  master,  by  taking  in  goods  of  his  own 
head,  could  make  the  owners  liable  :  it  was  decided  that  the 
plaintiff  should  not  recover. 

The  facts  of  the  case  of  Ellis  v.  Turner  fy  another  ( j),  which 
was  an  action  brought  against  the  owners  for  the  value  of  goods 
damaged  by  the  sinking  of  their  vessel,  were  as  follows  :  The 
vessel  was  employed  in  carrying  goods  from  Hull  to  Stockunthj 


(o)  Boson  V.  Sandford  fy  others^ 
Garth.  58.  3.  Lev.  258.  3  Mod.  321. 1 
Show.  29.  101. 

Notti  It  would  now  be  held,  that 
as  the  defendants  had  not  pleaded  in 
obaUmcntjihffj  could  not  avail  them- 


selves of  the  ground,  upon  which 
this  case  was  decided  against  the 
plaintiff.  See  part  1.  ch.  3.  sect  13. 
page  82. 

(p)  Rep.  temp.  Hardmcke,  p.  85. 

[q)  8  Ter.  Rep.  in  K.  B.  p.  531. 
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and  to  Gainsborough^  which  is  a  little  further  than  Stoehmthj  but 
the  freight  was  the  same  for  cpnveyance  to  either  place.     On 
former  voyages  the  goods  destined  to  StockwUh  had  somietimes 
been  delivered  there  on  the  way  to  Gainsboroitgh^  and  at  other 
times  carried  forward  to  Gaifuboronghj  and  delivered  at  Stock- 
fjoUhj  on  the  return  to  HuU.    The  goods  in  question  were  deliv- 
ered to  the  master  on  his  express  undertaking  to  deliver  them 
at  Stocktvith  on  his  way  to  Gainsborough.    This  particular  under- 
taking was  made  by  the  master  without  the  privity  of  the  defen- 
dantSy  but  he  had  a  general  authority  from  them  to  receive  and 
convey  goods  for  the  customary  freight  from  Hull  to  Stockwith 
and  Gainsborough.    The  defendants  had  previously  given  public 
notice,  with  which  the  plaintiff's  agent  who  shipped  the  goods, 
was  acquainted,  that  they  would  not  be  answerable  for  any  loss 
or  damage  that  might  happen  to  any  cargo,  unless  occasioned 
by  the.  want  of  ordinary  care  and  diligence  in  the  master  and 
crew,  in  which  case  they  would  pay  ten  per  cent  upon  the  loss, 
provided  such  payment  did  not  exceed  the  value  of  the  vessel, 
but  that  they  were  willing  to  insure  against  all  accidents  upon 
receiving  extra  freight  in  proportion  to  the  value.     No  agree- 
ment had  been  made  for  the  payment  of  extra-freight  for  the 
[^97]  goods  *in  question.    The  vessel  took  in  other  goods  to  be 
delivered  at  iS^ociti^t/A  in  the  present  voyage,  and  arrived  safe- 
ly at  that  place.    The  master  delivered  some  of  the  other  goods 
there,  and  was  requested  by  the  wharfinger  to  deliver  all,  that  were 
destined  for  that  place,  but  without  the  knowledge  of  the  defen- 
dants refused  to  deliver  the  others,  alledging  that  they  were 
stowed  below  the  goods  destined  to  Gainsborough.    On  the. way 
from  Stockwith  to   Gainsborough  the  vessel  sunk,  without  any 
want  of  ordinary  care  in  the  master  or  crew,  and  the  goods  in 
question  were  damaged.     The  Court  held  that  the  plaintiff 
should  recover  the  amount  of  his  loss.    And  Lord  Kenyan  said, 
*^  A»  the  vessel  reached  Stodewith  in  safety,  and  might  have  de* 
*'  livered  the  goods  there,  I  think  this  action  may  be  maintain- 
*'  ed.    For  though  the  loss  happened  in  consequence  of  the 
**  misconduct  of  the  defendants  servant,  the  superiors  (the  de- 
"  fondants)   are  answerable  for  it  in  this  action.    The  defen- 
'^  dants  arc  responsible  for  the  acts  of  their  servant  in  those 
**  things,  that  respect  bis  duty  under  them,  though  they  are  not 
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'<  answerable  for  his  conduct  in  those  things,  that  do  not  respect 
**  his  duty  to  them  ;  as  if  he  were  to  commit  an  assault  upon  a 
**  third  person  in  the  course  of  his  voyage." 

7.  It  may  be  observed,  that  in  each  of  the  above  cases  the 
contract  upon  which  the  action  was  brought,  was  made  by  the 
master  without  the  particular  knowledge  of  the  owners.  In  the 
first,  it  was  made  in  the  course  of  the  usual  employment  of  the 
vlirsel,  and  therefore  the  Court  held  the  owners  to  be  bound  to 
the  perfbrmance  as  a  general  rule,  although  they  thought  the 
particular  suit  improperly  brought.  In  the  second,  the  contract 
was  not  made,  or  at  least  did  not  appear  to  have  been  made,  in 
the  course  of  the  usual  employment  of  the  ship,  and  therefore 
the  owner  was  not  bound  by  it.     In  the  last,  the  contract 

was  made  in  the  course  of  the  *usual  employment  of  the  [*98] 
ship,   and  therefore  it  was  considered   to  be   a  contract 
made  in  substance  by  the  owners. 

8.  From  the  decision  of  the  last  of  the  above  cases,  it  seems 
also  to  follow,  that  if  the  master  make  a  particular  engagement 
or  warranty,  reljEiting  to  the  conveyance  of  merchandize  accor- 
ding to  the   usual  employment  of  the  ship,  the  *  owners  will  be 
bound  by  such  engagement  or  warranty,  although  made  without 
their  knowledge.     And  the  law  was  so  laid  down  by  Lord  Ken- 
yon  in  his  directions  to  a  jury  upon   the  trial  of  an  action  (r) 
brought  by  a  merchant  against  the  owners  of  a  ship  on  a  war- 
ranty, that  the  ship  should  sail  with  convoy  from  the  place  of 
rendesnrous,  which  had  not  been'  complied  with.     A  broker  in 
London  had  been  employed  by  the  master  to  advertise  the  ship 
as  a  general  ship,  bound  to  Hamburgh ;  and  in  the  printed  pa- 
pers the  broker  had  inserted  a  clause   purporting  that  the  ship 
was  to  sail  with  convoy  from  the  place  of  rendezvous.    There 
was  no  evidence  given  either  of  the  assent,,  or  dissent,  of  the 
defendants  (the  owners)  to  this  warranty,  or  of  their  knowledge 
of  it.    But  there  was  contradictory  evidence  upon  a  question 
made  at  the  trial,  whether  the  master  hadjorbidden  the  broker 
to  insert  this  clause.    His  lordship  howef  ~^      ""^^^ 

«he  thought  that  point  quite  immaterial, 
aatborized  to  advertise  the  ship,  the  own 
strangers  for  his  acts,  although  he  had  e; 

(r)  Rinqui^  V.  DUchell,  Guild-hall  Sit.  p.  ^^' 

.  the 
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and  must  seek  their  remedy  against  him.    And  the  plaintiff  suc- 
ceeded in  the  cause. 

9.  From  this  rule  of  law,  by  which  the  owners  are  bound  to 
the  performance  of  these  contracts,  it  follows  as  a  corollary, 
that  they  must  answer  for  a  breach  of  them,  although  commit- 
ted  by  the  master  or  mariners  against  their  will,  and  without 

their  personal  fault.  (1) 

[*90]      *10.  But  if  the  owners  themselves  have  made   a  spl- 

cial  contract  for  the  employment  of  their  ship,  the  maister 

.  cannot,  by  the  general  and  implied  authority  of  his  character  as 

master  only,  annul  such  a  contract,  and  substitute  another  for 

it  with  the  other  contracting  party  (s)  (2). 

It  seems  also,  that  the  master  of  a  trading  ship,  entrusted  to 
his  command  for  the  purpose  of  procuring  goods  on  freight, 
cannot  bind  the  owners  by  an  engagement  to  carry  goods  free 
of  freight.  Such  an  engagement  certainly  will  not  be  within 
the  scope  of  his  authority  as  above  described  {t)  (3). 

(a)  By  Lord  EUenbarougkf  Ch.  J.  I      (/)  DetceU  v.  Moxon  fy  another^  I 
in.   Bttrgon  v.  Sharpe  Sf  others^  2.  '  Taunton,  391. 
Campbell,  529.  ] 

(1)  See  ante,  tiote  to  page  93. 

(2)  The  same  principles  are  recognized  in  Walter  v.  Brewer,  (11 
Mass.  R.  99,)  and  Ward  v.  Green,  (6  Cowen,  173.) 

(3)  For  the  same  reason  the  owner  of  a  ship,  which  is  not  put  up  as 
a  general  ship,  but  is  employed  by  the  owner  on  his  own  account,  is  not 
liable,  i^  the  master  takes  on  board  the  goods  of  a  third  person  as  a 
part  of  his  privilege,  he  receiving  the  freight  and  commissions  therefor, 
in  case  of  an  embezzlement  of  the  goods,  or  loss  by  the  misconduct  of 
the  master  in  relation  to  the  same.  King  v,  Lenox,  (19  John.  R.  235.) 
Neither  has  the  master  authority  to  pledge  the  freight  to  raise  money 
for  his  own  private  purposes  ;  for  it  is  not  within  the  ordinary  authority 
conferred  to  him.  Keith  v.  Murdock,  (2  Wash.  Cir.  R.  297.)  Nor 
is  the  owner  liable  for  goods  clandestinely  taken  on  board  during  the 
voyage,  where  he,  the  owner,  is  present,  and  has  himself  the  manage- 
ment of  the  voyage,  or  entrusts  it  openly  to  another  agent.  But  if  he 
adopts  the  acts  of  the  master  it  would  be  otherwise.  Walter  v.  Brewer, 
(U  Mass.  R.  99.)     See  also  Ward  v.  Green,  (6  Cowen  R.  173.)     See 

Iso  Bee's  Adm.  R.  353. 
'^be  extent  of  the  master's  authority  to  bind  the  owners,  and  the  cir- 
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II.  The  great  responsibility,  which  the  laws  of  commercial 
nations  cast  upon  the  owners  for  the  acts  of  the  master  in  this 
and  other  cases,  has  appeared  to  many  persons,  at  first  view,  to 
be  a  great  hardship ;  but  laying  aside  all  consideration  of  the  op- 
portunities of  fraud  and  collusion,  which  would  otherwise  be  af- 
forded, it  should  always  be  remembered,  that  the  master  is  elect- 
ed and  appointed  by  the  owners  ;  and  by  their  appointment  of 
him  to  a  place  of  trust  and  confidence,  they  hold  him  forth  to 
the  public  as  a  person  worthy  of  trust  and  confidence  5  and  if 
llie  merchants,  whom  he  deceives,  could  not  have  redress  against 
those  who  appointed  him,  they  would  often  have  just  reason  to 
complain,  that  they  had  sustained  an  irreparable  injury  through 
the  negligence  or  mistake  of  the  owners  ;  as  the  master  is  sel- 
dom of  ability  to  make  good  a  loss  of  any  considerable  a- 
mount.  (1) 

cumstances,  which  govern  their  liability,  may  be  much  affected  by  the 
usages  or  customs  of  particular  trade :  Thus,  if  in  the  coasting  trade. 
It  is  the  usage  for  the  master  to  take  lumber  on  consignment,  and  sell 
the  same,  and  bring  home  the  money,  for  all  which  a  proper  compensa- 
tion is  allowed  in  the  nature  of  freight ;  the  owner  will  be  liable  for 
the  proceedings  of  the  master  in  such  sales,  and  for  the  money  so  re- 
ceived by  him,  although  in  other  voyages,  the  acts  of  the  master,  as 
factor,  would  create  no  such  liability,  as  he  would  be  deemed  a  factor 
of  the  shipper,  receiving  a  commission  therefor,  and  not  as  the  mere 
agent  of  the  ship  owner.  Emery  v.  Henry,  (4  Greenleaf  R.  407.)  See 
also  Kemp  v.  Coughtry,  (II  John.  R.  107.) 

(1)  The  owners  are  not  only  liable  for  the  contracts  of  the  master, 
but  also  for  his  torts,  when  done  within  the  scope  of  his  employment. 
The  master  of  a  vessel  is  bound  to  his  owners  for  the  exercise  of  rea- 
sonable skill  and  care  in  the  management  of  his  vessel ;  and  he,  and 
the  owners  are  bound  in  like  manner  to  every  one,  who  is  affected  by  his 
acts  in  such  management.  If  he  injures  another  vessel  from  his  want  of 
care  and  skill,  the  owner  of  the  vessel  is  liable  for  the  injury,  as  well  as 
the  master.  Stone  v,  Ketland,  (I  Wash.  Cir.  R.  142.)  Bussy  v,  Do- 
iiald«)n,  (4  Dall.  R.  206.)  Purviance  v,  Angus,  (I  Dall.  R.  184.)  At- 
kyns  ».  Burrows,  (1  Peters.  Adm.  R.  245.)  Dean  r.  Angus,  (Bee's 
Adm.  R.  369.) 

In  cases  of  this  nature,  occurring  on  the  high  seas,  there  is  a  fami- 
liar remedy  in  the  Admiralty,  technically  called  a  cause  of  collision^ 
which  lies  against  the  owner,  and  also  against  the  ship  itself,  for  the 
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injury  done,  holding  her  responsible  on  account  of  the  liability  of  the 
owner.  The  Thames,  (5  Rob.  345.)  The  Dundee,  (i  Hagg.  Adm. 
R.  109.)  The  Woodrop  Sirus,  (2  Dodson  R.  83.)  The  Neptune  the 
second,  (I  Dodson  R.  467.) 

And  where  any  other  tort  is  done  on  the  high  seas,  a  personal  suit 
may  be  maintained  in  the  Admiralty  against  the  owners.  Dean  v,  An- 
gus, (Bee's  Adm.  R.  369,  and  cases  post,  and  M'Grath  v.  Candalero, 
(Bee's  Adm.  R.  64.)  The  Invincible,  (2  Gallis.  R.  41.)  Manro  v. 
Almeida,  (10  Wheaton,  473.) 

The  owners  of  Privateers  are  in  like  manner  liable  for  any  torts 
committed  by  the  master  and  crew  in  making  captures,  &c.,  in  the 
course  of  thsir  cruise.  St.  Jean  Baptista,  (5  Rob.  R.  33.)  Karasan, 
(5  Rob.  291.)  Nostra  Signora  de  los  Dolores,  (1  Dodson  R.  290.)  Die 
Fire  Damer,  (5  Rob.  357.)  Talbot  v.  Owners  of  three  Brigs,  (1  Dall. 
R.  95.)  Del.  Col.  v,  Arnold,  (3  Dall.  R.  333.)  .  The  Amelia  Nancy, 
(3  Wheaton  R.  546.)  S.  C.  (1  Paine  Cir.  R.  Ilk)  La  Amistad  de 
Rues,  (5  Wheaton  R.  384.)     The  Mary,  (1  Mason  R.  3a5.) 

And  one  partowner  of  a  privateer  cannot  exempt  himself  from  dam- 
ages by  making  a  compensation  for  torts,  and  procuring  a  release  from 
the  captured  of  himself  personally.  Karasan,  (5  Rob.  291.)  And  a 
party  who  is  really  an  owner,  though  his  name  does  not  appear  in  the 
bill  of  sale,  or  ship's  papers,  will  be  held  answerable  for  damages,  and 
his  representative  also ;  for  the  law  will  not  suffer  foreigners  to  lose 
their  remedy  on  such  an  account.  Nostra  Signora  de  los  Dolores,  (i 
Dodson  R.  290.)     The  Mary,  (1  Mason  R.  865.) 

But,  the  owners  of  Privateers  are  not  responsible  in  damages  for  acts 
of  piracy  committed  by  the  officers  and  crew,  for  these  acts  cannot,  in 
any  legal  sense,  be  deemed  within  the  scope  of  the  confidence  reposed 
in  them.    Dias  v.  The  Owners  of  the  Revenge,  (3  Wash.  Cir.  R.  262.) 
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CHAPTER  THE  THIRD. 


OF  THE  AUTHORITY  OF  THE  MASTER  WITH  REGARD  TO 
REPAIRS  AND  OTHER  NECESSARIES  FURNISHED  TO  THE 
SHIP. 

1*  The  Obligation,  to  which  the  master  of  a  ship  may  sub- 
ject the  owners,  to  pay  the  charge  of  repairing  their  ship,  and 
the  price  of  stores  and  provisions  supplied  for  the  use  of  it, 
or  ■■  repay  money  advanced  for  those  purposes,  is  sometimes 
direcij  furnishing  an  action  against  themselves  personally  ;  some- 
times indirect^  to  be  prosecuted  by  a  suit  against  the  ship. 

It  is  proposed  in  the  present  chapter  to  consider  it  distinctly 
under  each  of  these  forms. 

2.  It  should  be  premised  however  that  the  master  is  always 
personally  bound  by  a  contract  of  this  kind  made  by  himself, 
unless  he  takes  care  by  express  terms  to  confine  the  credit  to 
bis  owners  only  (a).  But  such  a  contract  made  by  the  owners 
themselves  (i),  or  under  circumstances,  which  s|)ow  that  credit 
was  given  to  them  alone  (c),  gives  the  creditor  no  right  of  ac- 
tion against  the  master  (1). 


fa)  Bich  V.  Cbe,  Cowp.  636. 
[bj  Farmer  v.   Davisy  1  Ter.  Rep. 
in  K.  B.  106. 


(c)  Hoskins  v.  SUsyUm^  before  Lee, 
J.  at  Guildhall,  Cases    temp.  Hard 
trieke,  3761 


(1)  The  same  doctrine,  and  limitations  upon  that  doctrine,  stated  in 
the  text^  constitute  the  law  in  America.  Hussev  v,  Allen,  (6  Mass.  R. 
163.)  Chapman  v.  Durant,  (10  Mass.  R.  47.)  Jones  v,  Bixby,  (11 
Mass.  R.  34.)  Wainwright  v.  Crawford,  (3  Yeates  R.  131.  S.  C.  4 
Dall.  R.  225.)  Farrel  ».  M^Clea,  (1  DalL  R.  393.)  Schormerhorn  v. 
Loines,  (7  John.  R.  311.)  Marquand  r.  Webb,  (16  John  R.  89.)  Mul- 
den  V.  Whitlock,  (1  Cowen  R.  290.)  See  also  note  to  page  19,  and 
note  to  page  76.  The  Aurora,  (1  Wheaton  R.  96.)  Thorn  i;.  Hicks, 
(7  Cowen  R.  697.) 

If  the  master,  in  the  course  of  the  voyage,  is  compelled  to  pay  duties 
in  order  to  obtain  a  clearance  of  the  cargo  or  freight,  he  may  bind  the 
ship-owner  to  the  payment.    Mil  ward  v.  Hallet,  (2  Cain  R.  77,)  Kent 

J.  dissenting. 

18 
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It  should  be  observed  also,  that  the  owners  here  spoken  of 
are  not  in  all  cases  the  persons  in  whom  the  absolute  legal  title 
of  the  ship  may  be  vested,  but  rather  those  from  whom  the  mas- 
ter derives  his  authority,  and  whose  agent  he  is,  on  the  particu- 
lar occasion.  Some  remarks  have  been  offered  on  this 
[*101]  head  in  the  first  chapter  of  this  Treatise,  (d)  *The 
owners  of  a  packet  employed  by  the  Government  to  carry 
the  mail,  are  answerable  for  stores  ordered  by  the  captain,  al- 
though  he  is  nominated  by  the  post-master  general  (e). 

3.  And  First,  as  to  the  personal  obligation  of  the  owners. 

I  have  in  the  preceding  chapter  stated  the  nature  and  grounds 
of  the  owners  obligation,  in  the  case  of  contracts  made  by  the 
master  for  the  carriage  of  merchandize  in  their  ship.  TheiK||^li- 
gation  in  the  case  of  his  contracts  now  under  consideration,  is  of 
the  same  nature,  and  depends  upon  the  same  principles ;  for,  as 
those  relate  to  the  employment  of  the  ship,  so  these  relate  to 
the  means  of  employing  it ;  and  accordingly  we  find  the  obliga- 
tion of  the  owners  in  both  cases  laid  down  in  the  very  same  parts 
of  the  civil  law  (/),  and  treated  under  one  head.  And  as  the 
master  in  general  appears  to  all  the  world  as  the  agent  of  the 
owners  in  matters  relating  to  the  usual  employment  of  the  ship, 
so  does  he  al^o  in  matters  relating  to  the  means  of  employing 
the  ship :  the  business  of  fitting  out,  victualling,  and  manning 
the  ship,  being  left  wholly  to  his  management  in  places  where 
the  owners  do  not  reside,  and  have  no  established  agent ;  and 
frequently  also  even  in  the  place  of  their  own  residence.  His 
character  and  situation  furnish  presumptive  evidence  of  author-* 
ity  from  the  owners  to  act  for  them  in  these  cases,  liable  indeed 
to  be  rebutted  by  proof  that  they,  or  some  other  person  for  them, 
managed  the  concern  in  any  particular  instance,  and  that  this 
fact  was  actually  known  to  a  particular  creditor,  or  was  of  such 
general  notoriety,  that  he  cannot  be  supposed  to  be,  be- 
[*102]  cause  he  ought  not  to  *have  been,  ignorant  of  it,  or  that 
they  were  by  the  terms  of  the  contract  expressly  exclu- 
ded {g).  (!) 


(d)  Ante,  page  18. 
(c)  i^kes  V,    Came    if  others,  2 
Campbell,  339. 


(/)  Dig.   De  ExefcUoria  acHene^ 
14. 1. 1.  8.  &  9.  and  14. 1.  7. 
(g")  Ekmd  exparte,  9  Rose,  91. 


(1)  The  cases  already  referred  to  under  the  preceding  note,  and  the 
notes  to  page  19,  and  page  76,  fully  estoblish  the  same  doctrine  in 
America. 


REPAIRS  AND  NECESSARIES. 


102 


It  {s  scarcely  necessary  to  remark  that  the  master's  contract 
with  the  mariners  employed  in  the  navigation  of  the  ship,  is  one 
of  those  which  are  obligatory  upon  the  owner ;  but  it  is  proper 
to  mention,  because  the  point  has  once  been  contested,  that  his 
contract  with  an  occasional  pilot  is  of  the  same  nature  (A). 

3.  In  order  however  to  constitute  a  demand  against  the  ow* 
ners,  it  is  necessary  that  the  supplies  furnished  by  the  master's 
order  should  be  reasonably  fit  and  proper  for  the  occasion,  or 
that  money  advanced  to  him  for  the  purchase  of  them  should  at 
the  time  appear  to  be  wanting  for  that  purpose.  The  contrary 
in  either  case  would  furnish  a  strong  presumption  of  fraud  and 
collusion  on  the  part  of  the  creditor.  The  proper  mode  of  as- 
certaining what  is  necessary,  is  to  ask  what,  a  prudent  owner 
would  himself  have  done,  had  he  been  present  (t).  (2) 

4.  It  is  true  indeed  that  Lord  Chancellor  Hardwicke  once  en- 
tertained a  doubt  as  to  the  effect  of  contracts  of  this  kind  made 
by  tfie  master  under  the  orders  of  a  managing  owner,  and  di- 
rected a  trial  at  law,  to  determine  whether  or  not  the  other  ow- 
ners were  chargeable '(A;).  But  in  an  earlier  case  {T)  where  the 
master  of  a  ship,  having  bought  provisions  and^stores  upon  credit, 
failed,  and  the  tradesmen  sued  the  part  owners  in  the  Court  of 
Chancery  for  the  price ;  the  Court  (m),  considering  the  master 
as  a  servant  to  the  owners,  decreed  that  they  should  pay  in  pro- 
portion to  their  shares,  and  said,  that  '*  if  the  owners  paid  their 
^'  servant y  yet  if  he  paid  not  the  creditors,  they  must  stand  Kor 

*^ble  (n)."    And  in  an  action  at  law  (o),  the  *rule  was[*103] 
said  to  be,  that  prima  Jade  the  repairer  of  a  ship  has  his 
election  to  sue  the  master,  who  employs  him,  or  the  owners ;  but 
if  he  undertakes  it  on  a  special  promise  from  either,  the  other  is 
discharged. 


(h)  The  NfiLSoir,  Main,  6  Rob.  A. 
R.227. 

(i)  See  W^ater  if  another  v.  Su- 
kamp  U  Mers,  4  B.  &  A«  352. 

{£)  Buxton  V.  Snee.  1  Vesey,  154. 
A.  D.  174a 


[I)  Speering  if  others,  Y.  Degrave  if 
others,  2  Vera.  643.  A.  D.  1709. 

(m)  Lord  Cbancellor  Cowper,  I 
presume. 

(n)  See  also  SteuKirt  v.  HaU  fy 
others,  2  Dow.  29. 

(o)  Gamam  v.  Bennet,  2  Stra.  816. 


(2)  Our  law  is  the  same.  Wainwright  v.  Crawford,  (3  Teates  R. 
131.  S.  C.  4  Dall.  2^.)  Keith  v.  Murdock,  (2  Wash.  Cir.  R.  297.) 
Philips  V.  Ledley^  (2  Wash.  Cir.  R.  226.)  See  also  notes  to  pages  19^ 
76,  and  100. 
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5.  In  tlie  cases  before-mentioned  the  facts  appear  to  have 
happened  in  England.  In  a  case  (p)  tried  before  Lord  Kmyon 
at  Guildhall,  where  the  master  of  the  ship  had  borrowed  money 
abroad  for  the  use  of  the  ship,  his  lordship  held  that  the  lender 
might  recover  against  the  owners  the  money  laid  out  upon  the 
ship ;  and  this  opinion  was  afterwards  confirmed  by  the  Ck>urt  of 
King's  Bench.  It  was  proved  at  the  trial  that  the  master  could 
not  obtain  money  on  the  security  of  the  ship  alone,  which,  in 
the  event  that  happened,  would  have  been  more  beneficial  to 
the  owners  because  the  ship  perished  on  the  voyage  home.  In 
such  an  event  the  Consolato  del  Mare  expressly  declares  the  ow- 
ners not  to  be  personally  responsible  {q).  (1) 
[*104]  *6.  Another  case  (r),  in  which  a  claim  was  made  upon 
the  owner  for  money  advanced  to  the  master  abroad  in 
the  course  of  a  foreign  voyage,  underwent  a  great  deal  of  dis- 
cussion, and  seems  worthy  of  particular  notice.     Sir  Humphrey 


(p)  Evans  v.  WUUams.  Sit.  p. 
Trjn.  T.  38  Geo.  3.  A  new  trial  was 
moved  for  in  the  following  Michael- 
mas Term,  and  upon  argument  re- 
fused. 

In  Ihmce,  the  master  of  a  ship 
was  formerly  held  to  possess  this 
power  of  charging  the  person  of  his 
owners  for  money  borrowed  for  the 
necessities  of  the  ship  in  the  course 
of  a  Voyage.  See  Valin  on  the 
IVench  Ordvnance,  liv.  2.  tit.  1.  Du- 
CapUaine.  art.  19.  torn,  i  p.  443. 
But  Emerieon,  torn.  ii.  p.  458,  &c. 
cites  four  oecislons  of  the  courts  of 
his  country,  (two  of  which  were  re- 
versals of  judgments  pronounced  in 
the  Admiralty  ofRocwdle)^  by  which 
the  owners  were  declared  not  to  be 
personally  responsible,  the  ship  hav- 
mg  perished  on  the  voyage ;  nut  in 
each  of  those  cases  the  master  was 
held  liable  to  pajr  the  debt ;  and  in 
the  last  of  them  it  was  determined 
that  he  had  a  right  to  be  repaid  out 
of  the  proceeds  of  ffoods  belonging 
to  the  owners,  which  had  been  lan- 


ded in  a  former  part  of  the  voyage, 
and  they  were  ordered  to  account 
to  him  for  the  value  of  them.  The 
learned  author  speaks  of  these  de- 
cisions as  an  alteration  of  the  law 
of  his  country,  and  cautions  masters 
of  ships  against  drawing  bills  upon 
their  owners  in  such  cases.  The 
caution  should  also  be  extended  to 
those,  who  may  be  in  a  situation  to 
advance  money  on  such  occasions, 
and  who  should  understand  that 
they  cannot  by  the  law  of  France 
have  the  personal  security  of  the 
owners  of  the  ship.  The  new  doc- 
trine appears  to  be  founded  on  a 
new  construction  of  that  article  of 
the  ordinance,  which  declares  that 
the  owners  shall  be  responsible  for 
the  acts  of  tlie  master,  but  shall  be 
discharged  on  abandoning  the  ship 
and  freight*  Uv.  2.  tit.  8.  DesPro- 
prietaires,  art.  2. 

iq)  Cap.  240. 

(r)  Cory  v.  ffhiU,  1  Bro.  Par. 
Cases  28£  A.  D.  1710. 


(1)  Our  law  agrees  with  the  English  on  this  pointy  as  to  repairs 
abroad.  See  the  notes  to  pages  76, 100, 101,  102,  and  particularly 
Henry  o.  Allen,  (6  Mass.  R.  163.)  James  v.  Bixby,  (11  Mass.  R.  34.) 
Wainwright  v.  Crawford,  (3  Ycates  R.  131.  S.  C.  4  DalL  225.) 
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Jerms  who  lived  at  Dublin,  being  sole  owner  of  a  ship  lying  al 
Bristol  under  the  command  of  5.  Symons,  and  originally  intendt- 
ed  to  be  freighted  from  thence  to  Ireland,  being  disappointed  ii 
that  voyage,  and  informed  by  Symons  that  a  freight  could  be  gd 
for  the  West  Indies,  if  he  approved  of  it,  wrote  to  Symons  to  ac- 
cept such  freight,  and  to  take  up  as  much  money  upon  bottomn/, 
as  would  fit  out  the  ship,  and  provide  a  stock  for  port-chargesi 
Symons  thereupon  entered  into  a  charter-party  with  Cary,  amer* 
chant  at  Bristol  for  the  hire  of  the  ship  for  a  voyage  to  the  West. 
Indies  and  back  to  Bristol;  and  by  the  terms  of  the  charter-par* 
ty  the  owner  was  to  pay  the  seamen's  wages,  and  provide  al. 
necessaries  for  the  ship ;  but  Symons,  not  being  in  cash  for  ihu 
purpose,  borrowed  £.  200  upon  bottomry,  of  Cary,  and  also  ob- 
tained a  letter  of  credit  from  him  to  his  correspondents  in  Ja-^ 
maica^  for  whatever  money  he  might  further  want,  either  to  le- 
pair  the  ship,  or  furnish  her  with  provisions,  or  to   pay  the  sea- 
men's wages.    The  ship  proceeded  to  Jamaica,  and  there  Symons 
the  master,  by  virtue  of  Cary^s  letter  of  credit,  took  up  several 
sums  amounting  to  £.  789.    On  the  return  from  Jamaica  to 
Bristol  the   ship  was  lost.     Sir  Humphrey  Jerms  refused  to   pay 
Cary  the  £.  780,  and  Cary  thereupon  sued  him  for  the  recovery 
of  it^in  the^  Court  of  Chancery  in  Ireland,   alledging  that  the 
money  was  expended  in  repairs  and  other  necessary  purposes ; 
and,  he  dying  during  the  suit,  the  proceedings  were  revived  and 
carried  on  against  his  administrators.     The  Lord  Chancellor  of 
Ireland,  assisted  by  one  of  the  Chief  Justices  and  another  Judge, 
at  first  decreed  that  Cary  should  recover  so  much  of  the 
*money  claimed,  as  upon  a  trial  at  law  should  be  found  [*105] 
to  have   been  thus  expended ;  but  the  cause  was  after- 
wards re-heard,  and  the  Court  declared  that  Cary  was  not  en- 
titled to  any  relief.    Upon  this  Cary  appealed  to  the  British 
House  of  Lords,  before  whom  the  cause  was  heard.    On  behalf 
of  Cary  it  was  argued,  "  That  at  common  law  whatever  is  done 
"  by  a  servant,  which  is  for  the  benefit  of  his  master,  and  within 
''  the  irtut  and  duty  of  his  place,  binds  the  master,  as  if  done  by 
"  himself;  and  in  a  voyage,  the  master  of  a  ship  is  the  owner's 
"  servant,  whose  duty  requires  him  to  provide  necessaries  for 
"  the  shipi  it  being  the  owner's  interest  that  they  should  be  pro- 
'^  vided ;  so  that  whatever  the  master  necessarily  tak^s  up  and 
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8.  From  what  has  been  said,  it  foUowB,  that  if  the  master  ex- 
pend money  of  his  own  for  these  purposes^he  has  a  right  to  call 
upon  the  owners  to  repay  him  (u)  (2). 

[u)  Roccus,  Not.  34,  35. 


addition  to  which  the  learned  reader  is  referred  to  Milward  r.  Hallett, 
(2  Cain.  R.  77.)  United  Ins.  Co.  v.  Scott,  (1  John  R.  106.)  Read 
r.  Commercial  Ins.  Co.  (3  John.  R.  352.)  Racher  v,  Conyngham,  (2 
Peter's  Adm.  R.  295.)  Blaine  v.  Ship  Charles,  (4  Cranch.  328.)  Capi- 
sine  ».  Perez,  (2  Dall.  IM.)    The  Aurora,  (1  Wheaton  R.  96.) 

Bat  the  owners  are  not  liable  for  extraordinary  repairs,  sach  as  arm- 
ing the  ship,  unless  in  cases  of  very  urgent  necessity.  (1  John.  R. 
106.)  And,  if  bills  drawn  on  the  owners  for  proper  repairs  are  dis- 
honored, an  action  for  money  laid  out  and  expended  will  lie  against 
them.  (2  Cain.  R.  77.)  And  money  paid  in  a  foreign  port,  as  an  ex- 
portation duty,  is  recorerable  as  necessaries.    (2  Cain.  R.  77.) 

(2)  From  the  general  liability  of  the  master  on  all  contracts  made^ 
respecting  the  ship,  and  the  necessity  of  his  obtaining  supplies  for  her 
use,  arise  his  right  to  detain  the  freight,  until  he  is  fully  paid  his  expen- 
ses and  disbursements.     And  in  Lane  v»  Penniman,  (4  Mass.  R.  91,) 
it  seems  to  have  been  held  by  the  Supreme  Court  of  Massachusetts, 
that  the  master,  to  this  extent,  had  a  lien  on  the  freight,  even  against 
the  owner.     (See  also  2  Cain.  R.  77.)     And  this  doctrine  was  a^ain 
affirmed  in  Lewis  v,  Hancock,  (U  Mass.  R.  72,)  where  the  Court  said, 
he  may  be  understood,  as  against  the  owner  himself,  to  have  the  same 
right  in  the  freight  money,  which  a  factor  or  consignee  has  in  the 
goods  of  his  principal  or  consignor,  for  whom  money  has  been  ad- 
vanced, or  any  liabilities  incurred,  in  consequence  of  the  employ- 
ment or  consignment."     The  same  doctrine  was  asserted  by  Lord 
Kenyon  in  White  v.  Baring,  (4  Esp.  R.  22,)  who  held  the  consignee 
liable  to  the  master  for  freight,  where  he  had  paid  it  to  the  owner  afler 
notice  by^he  master  of  his  lien  on  the  freight  for  disbursements.     And 
it  has  been  recently  confirmed  by  the  Supreme  Court  of  New-York,  in 
the  case  of  Ingersoll  v.  Van  Bokkelin,  (7  Cowen  R.  670.)     In  the 
case  of  Henry  v,  Christie,  (9  East.  R.  426,)  the  Court  of  King's 
Bench  decided,  that  the  master  had  no  lien  on  the  ship  for  his  dis- 
bursements for  repairs.    Lord  Ellenborough  then  said,  "  The  case  sent 
us  involves  no  question  about  the  master's  lien  on  freight,  and  there- 
fore I  shall  give  no  opinion  upon  it."  See  the  same  case,  (13  Vez.  jr. 
594,)  and  Ex  parte  Hallett,  (19  Vez.  474.    S.  C.  3Vez.  &B.  135. 
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9.  In  an  action  against  the  owner  for  money  advanced  in  Eng^ 
land  to  the  master,  the  following  circumstances  appeared  on  the 
trial.  The  ship,  after  an  absence  of  four  years  and  a  half,  during 
which  she  had  been  engaged  iii  his  Majesty's  transport  ser- 

Tice  was  in  the  port  of  Portsmouth,  *upon  her  release  from  [*108] 
quarantine.  Having  received  orders  from  the  transport 
board  to  proceed  to  Deptford,  the  master  borrowed  the  money  in 
question  to  pay  seamen's  wages,  Portsmouth  being  a  port  of  dis- 
charge, and  to  pay  tradesmen's  bills  for  articles  supplied  for  the 
use  of  the  ship  there.  On  the  trial  the  plaintiff  was  nonsuited, 
but  finally  the  Court  of  Exchequer  set  aside  the  nonsuit,  and 
ordered  a  verdict  to  be  entered  for  the  plaintiff,  for  such  sum 
as  should,  on  a  reference,  be  found  due,  for  the  seamen's 
wages  (x). 

10.  Secondly.  As  to  charges  upon  the  ship  in  specie. 

Every  man,  who  had  repaired,  or  fitted  out  a  ship,  or  lent  mo- 
ney to  be  employed  in  those  services,  had  by  the  law  of  Rome  (y), 
and  still  possesses  in  those  nations  which  have  adopted  the  Civ- 
il Law  as  the  basis  of  their  jurisprudence,  a  privilege,  or  right 


m 


x)  Robinson  v.  LyaU.     7  Price, 


(y)  Dig  42.  5. 2a  "  Qui  in  navem 
**•  extruendam  vel  iDstruendam,  ere- 
<<  didit,  vel  etiam  emendam,  privile- 
*^gium  habeL**  And  id.  L  34. 
^Quod  quis  navis  fabricandsB,  vel 
"  emendes,  vel  artnandaa,  vel  iostru- 


"endsB,  causa,  vel  quoquo  modo, 
"  credidorit,  vel  ob  navem  venditam 
"petal,  habet  privilegium  post  fis- 
cum."  See  also  Dig.  20. 4.  5.  and  6. 
Novell :  97.  c.  3.  Domatt's  Civil  Law, 
book  3.  tit.  1.  sect.  5.  and  Vinnius  in 
Peckium,  p.  99.  &  233. 


2  Rose.  R.  229.  But  see  Pierson  v.  Robinson,  (3  Swanston  R.  139, 
note,)  before  Lord  Hardwicke.  In  a  more  recent  case,  where  the 
question  was  directly  raised,  the  Court  of  King's  Bench  decided  against 
the  lien  of  the  master  on  the  freight,  and  said,  as  he  has  no  lien  qp 
the  ship,  he  can  have  none  upon  the  freight,  as  the  lien  on  the  freight  is 
consequential  on  the  lien  on  the  ship.  Smith  v.  Plummer,  (1  Barn.  & 
Aid.  575.)  See  post,  page  114,  115.  See  also  note  to  page  112,  and 
125.  At  all  events,  if  the  master  receive  the  freight,  he  is  entitled  to 
retain  it  against  the  owner,  and  his  assignee,  for  payment  of  his  dis- 
bursements ;  and,  it  seems,  he  may  also  retain  it  as  a  general  creditor, 
where  the  assignment  has  not  been  made  until  after  the  freight  is  earn- 
ed, and  received  by  him,  and  due  notice  thereof  given  by  him.  Hodg- 
don  9.  Butts,  (4  Cranch.  R.  140.)  See  note  to  page  125,  (1),  and  note 
to  page  119,  and  116. 

19 
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of  payment  in  preference  to  other  creditors,  upon  the  value  of 
the  ship  itself,  without  any  instrument  of  hypothecation,  or  any 
express  contract,  or  agreement,  subjecting  the  ship  to  such  a 
claim  {z){l).  This  privilege  exists  in  France  not  only  while  the 
ship  remains  in  the  possession  of  the  owner,  but  even  after  a  sale 
to  a  third  person,  for  some  period  of  time  (a).  Lord  Mansfidd  is 
reported  to  have  said  generally  in  a  case,  depending  for  judg- 
ment in  the  Court  of  King's  Bench,  that  a  person,  who  supplies  a 

ship  with  necessaries,  has  not  only  th^  personal  security 
[*109]  *of  the  master  and  owners,  but  also  the  security  of  the 

specific  ship  (6).  But  in  a  recent  case  to  which  I  hare 
more  than  once  had  occasion  to  refer.  Lord  Kenyon^  alluding  to 
two  cases  that  will  be  presently  mentioned,  expressed  a  doubt 
whether  the  doctrine  of  Lord  Mamfield  on  this  subject  was  not 
too  generally  laid  down  (c) ;  and  upon  the  view  of  the  deci- 
sions, which  I  am  about  to  quote,  one  of  which  was  pronounced 
by  Lord  Mansfield  himself,  it  appears  tliat  the  Law  of  England 
has  not  adopted  this  rule  of  the  Civil  Law  with  regard  to  re- 
pairs and  necessaries  furnished  here  in  England,  A  ship- 
wright indeed,  who  has  taken  a  ship  into  his  own  possesssion 
to  repair  it,  may  not  be  bound  to  part  with  the  possession^ 
until  he  is  paid  for  the  repairs,  any  more  than  a  tailor,  smith,  or 


(2)  See  particular  regulations  on 
this  subject,  in  the  Prtnch  OrdinancCy 
liv.  1.  tit.  14.  De  la  saisie  et  vcnU 
dca  vaiaseaux. 

(a  J  It  seems  to  be  a  year.  French 
Ordm.  liv.  1.  tit.  12.  dea  prescrip- 
twns,  fyc,  art.  3. 


(h)  Rich  V.  Coe,  Cowp.  (>%.  Trin, 
T.  17.  Geo.  3.  An  expression  of  tlie 
same  import  was  also  used  by  his 
lordsliip  iu  the  case  of  Farmer  v. 
Davis,  1  Ter.  Rep.  K.  R  109. 

(c)  WeslerdeU  v.  DaU,  7  Ter.  Rep. 
K.  B.  312. 


*(1)  See  post,  the  note  to  page  116.  The  same  doctrine  was  recog- 
nized in  the  State  Admiralty  Court  of  Pennsylvania,  in  1785.  (Hop- 
kinson  R.  100.  Bee's  Adra.  R.  345.)  And  it  seems  there  farther  to 
have  been  held,  that  a  bottomry  or  hypothecation  bond,  given  by  the 
owner  in  the  place^  where  he  dwells,  is  cognizable  only  at  common  law. 
Forbes  v.  The  Brig  Hannah,  (Ilopk.  R.  99.  S.  C.  Bee's  Adm.  R.  433.) 
See  also  Henry  v.  The  Assignees  of  Henry,  (2  Wash.  Cir.  R.  145.) 
Henry  v.  The  Ship  John  and  Alice,  (1  Wash.  Cir.  R.  293.)  But  see 
Wilmer  v.  The  Smilax,  (2  Peters.  Adm.  R.  295,)  and  the  cases  cited 
in  note  to  page  121. 
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other  artificer,  in  regard  to  the  object  of  his  particular  trade(c?), 
unless  there  be  a  special  agreement  to  give  credit  for  a  certain 
period,  or  such  an  usage  in  the  trade  as  is  equivalent  to  a  spe- 
cial agreement,  (e)  But  a  shipwright  who  has  once  parted  with 
the  possession  of  the  ship,  or  has  worked  upon  it  without  taking 
possession,  and  a  tradesman,  who  has  provided  ropes,  sails,  pro- 
visions, or  other  necessaries  for  a  ship,  are  not  by  the  law  of  Eng- 
land preferred  to  other  creditors,  nor  have  any  particular  claim 
or  lien  upon  the  ship  itself  for  the  recovery  of  their  de- 
mands (/)  (1). 

U.  Thus  where  one  Clement  {g)y  who  had   supplied 
*sails  and  other  necessaries  for  the  use  of  a  ship  in  a  port  [*110] 
in   England,  instituted  a  suit  in  the  Court  of  Admiralty 
against  the  persons  who  were  master  and  owner  at  the  time  of 
the  supply,  and  also  against  the  ship,  and  one  Hoarcj  who  had 
afterwards  purchased  the  ship,  the  Court  of  King's  Bench,  on  the 
application  of  jEZbare,  granted  a  prohibition  to  the  Court  of  Ad- 
miralty, to  stay  the  proceedings  against  him  and  the  ship.  Again 
(A),  where  one  Ballam  instituted  a  suit  in  the  Admiralty  against 
a  J^orwegian  ship,   for  payment  of  the  price  of  a  cable  and  an- 
chor delivered  on   board  the  ship  to  the  master  in  the  River 
Thames,  and  an  application  was  made  to  the  Court  of  King's 
Bench  to  prohibit  the  Court  of  Admiralty  from   proceeding  in 
the  cause,  against  which  and  in  favour  of  the  proceedings  in  the 


[d)  Bland,  exparte,  2  Rose,  91. 
Frankbm  v.  Hosier,  4  B.  &  A.  341. 

(e)  KaiU  V.  MUchell  if  another,  4 
Campbell,  146. 

{/)  See  IM,  exparU,  1  Maddocks, 
61. 

{gyHoarey.  Clement,2  Show.  338. 
Hil.  T.  35  &  36  Qar.  2.  It  eeetns 
that  the  prohibition  would  have 
been  general,  if  the  master  and  for- 
mer owner  had  applied  for  it,  for  the 
Court  of  Admiralty  had  no  jurisdic- 
tion over  the  person  in  this  case. 
See  CradodCs  Case,  2  Brownlowe, 
37,  reported  also  in  Owen,  122.  by 
the  name  of  Leigh  v.  Burieigh,  7 


Jas,  1. 1  have  not  cited  this  last  case 
as  an  authority  for  the  text,  because 
it  is  not  said  in  either  of  the  books, 
that  the  suit  in  the  Admiralty  was 
against  the  ship,  as  well  as  the  per- 
son. 

{h)  Justin  V.  Bedlam.  Mich.  T.  1 
Anne  Salk.  34.  2.  Lord  Raym,  805. 
Both  reporters  say  that  the  Court 
awarded  a  prohibition,  but  the  lat- 
ter adds,  that  at  the  importunity  of 
the  defendant's  counsel  the  plaintiff 
Was  ordered  to  declare.  No  subse- 
quent proceedings  are  any  where 
mentioned. 


(1)  The  same  principle  is  recognized  in  other  cases.  See  Ex  parte 
Bland,  (2  Rose.  R.  91.)  Stewart  v.  Hall,  (2  Dow.  R.  39.)  The  Lady 
Horatia,  (Bee's  Adm.  R.  167.)  Shrewsbury  v.  The  Sloop  Two  Friends, 
(Bee's  Adm.  R.  433, 439.) 
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Admiralty  it  was  argued,  that  the  want  of  the  cable  and  anchor 
was  occasioned  by  stress  of  weather  at  sea,  and  that  the  party 
would  be  without  remedy  if  a  prohibition  should  be  granted,  be- 
cause the  master  was  dead,  and  the  owners  were  foreigners ; 
the  Court  of  King's  Bench  thought  the  ship  not  liable  to  the 
suit ;  firsts  because  it  did  not  appear  that  the  ship  was  in  her 
voyage,  when  she  became  in  distress  for  want  of  a  cable  and  an- 
chor, and  at  the  time  of  the  contract :  secondly j  because  there  was 
no  actual  hypothecation ;  and  said,  that  although  by  the  mari- 
time law  every  contract  with  the  master  of  a  ship  implied  an  hy- 
pothecation, yet  it  was  otherwise  by  the  Law  of  England^  unless 
expressly  so  agreed.  And  (t)  where  a  ship  had  been  sold,  and 
the  money  brought  into  the  Court  of  Chancery  in  a  cause  there 
depending,  and  upon  inquiry  into  the  nature  and  extent  of  the 

demands  of  the  several  parties  in  the  cause  upon  the  pro- 
[*111]  ceeds  of  the  sale,  it  appeared,  that  the  *plaintiff,  being 

master  of  the  ship,  had,  by  the  desire  of  one  of  the  defend- 
ants, the  owner,  employed  several  tradesmen  in  London  to  do  work 
to,  and  find  provisions  and  materials  for  the  ship,  for  which  he 
(the  master)  had  promised  to  pay,  and  of  which  he  had  been 
forced  by  suit  at  law  to  pay  a  part ;  Sir  Joseph  Jekyl^  the  Master 
of  the  Rolls,  declared,  (and  decreed  accordingly)  that  this  de- 
mand was  not  a  lien  on  the  ship,  but  that  a  demand  of  the  mas- 
ter for  wages  paid  by  him  to  the  mariners,  and  for  money  dis- 
bursed by  him  on  the  ship's  account  in  the  course  of  a  foreign 
voyage,  was  a  lien  on  the  ship  ;  and  in  this  case  it  was  said  by 
the  Master  of  the  Rolls,  "  That  if  a  ship  be  in  the  River  Thames^ 
"  and  money  be  laid  out  tliere,  either  in  repairing,  fitting  out, 
"  new-rigging,  or  apparel  of  the  ship,  this  is  no  charge  upon  the 
"  ship ;  but  the  person  thus  employed,  or  who  finds  these  neccs- 
"  saries,  must  resort  to  the  owner  thereof  for  payment ;  and  in 
"  such  a  case,  in  a  suit  in  the  Court  of  Admiralty  to  condemn 
"  the  ship  for  non-payment  of  the  money^  the  Courts  of  Law 
"  will  grant  a  prohibition  ;  and  therefore  if  the  owner,  after  mon- 
"  ey  thus  laid  out,  mortgages  the  ship,  though  it  be  to  one,  who 
^'  has  notice  that  the  money  was  so  laid  out,  and  not  paid ;  yet 
"  such  mortgagee  is  well  entitled,  witliout  b^ing  liable  for  any 


(i)  Watkinson  v.  Bamardiston,  2 
P.  Wins.  3G7.  and  Mr.  Coxe's  note 


thereon.  2  Eq.  Ca.  Ab.  512.  A.  D. 
172G. 
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*^  of  the  money  thus  laid  out  for  the  benefit  of  the  ship  as  afore- 
^*  said  ;  and  the  ship  is  no  more  liable  for  this  money,  than  a 
^^  carpenter  laying  out  money  in  the  building  of  a  house,  has  a 
"  lien  upon  the  house  in  respect  thereof;  though  by  the  Law  of 
**  Holland  he  has ;  but  this  not  being  the  Law  of  England^  such 
*'  carpenter  must  resort  to  those  who  employed  him,  or  to  the 
^^  owner  of  the  house,  for  his  money.  But  it  is  truQ,  that  if  at  sea, 
^'  where  no  treaty  or  contract  can  be  made  with  the  owner,  the 
"  master  employs  any  person  to  do  work  on  the  ship,  or  to  new 
"  rig,  or  repair  the  same,  this,  for  necessity  and  encour- 
^'  agement  of  trade,  is  a  lien  upon  the  ^ship,  and  in  such  [^112] 
^  case  the  master,  by  the  maritime  law,  is  allowed  to 
hypothecate  the  ship." 

12.  But  although  the  master  may  hypothecate  the  ship  for 
necessary  repairs,  in  the  course  of  a  foreign  voyage,  yet  that  part 
of  the  opinion  of  Sir  Joseph  Jekylj  which  relates  to  his  lien  on 
the  ship  for  his  disbursements  about  such  repairs,  has  been  over- 
ruled in  a  late  case,  in  which  the  point  was  much  considered. 
One  Hnssey^  the  master  of  a  vessel  employed  in  the  South  Sea 
Fishery,  having  in  the  course  of  the  voyage,  for  the  necessary 
repairs  and  furniture  of  the  ship,  expended  a  considerable  sum 
of  money,  and  given  his  own  promissory  notes,  and  drawn  bills 
of  exchange  upon  his  owner,  finding  at  his  return  to  London 
that  the  owner  was  become  a  bankrupt,  and  the  bills  were  dis- 
honoured ;  and  being  obliged  to  discharge  some  of  them,  and  an- 
swerable for  the  others,  endeavoured  to  retain  the  ship  in  his  own 
possession  as  a  security,  but  was  forcibly  deprived  thereof  by  the 
assignees  of  tlie  bankrupt,  or  other  persons  claiming  an  interest 
in  the  ship  and  cargo.  Upon  this  he  instituted  a  suit  against 
those  persons  in  the  Court  of  Chancery,  to  restrain  them  from 
disposing  of  the  ship,  until  his  claim  should  be  satisfied.  And 
on  his  part  it  was  contended,  that  he  had  a  lien  upon  the  ship 
for  the  money  thus  expended,  and  debts  incurred,  by  him.  The 
Lord  Chancellor,  considering  this  to  be  properly  a  legal  ques- 
tion, sent  the  case  to  the  Court  of  King's  Bench  for  the  opinion 
of  the  learned  Judges  of  that  Court  (i),  and  they  were  all  of 
opinion  that  the  master  had  not  a  lien  upon  the  ship  (Z).  (1) 

{k)  Hussey  v.  Christie  and  others,  \      (I)  S.  C.  9  East,  436. 
13  Ves.  jmi.  504.  | 

(1)  The  case  of  Hussey  v.  Christie,  was  decided  by  the  King's  Bench, 
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13.  Again,  where  a  ship  was  sold  under  the  authority  of  the 
Court  of  Chancery,  and  a  person,  who  had  previously  repaired 
it  in  Ejigland  by  order  of  the  master,  acting  under  the 
[*11^]  authority  of  the  ship's  husband,  claimed  *the  payment  of 
his  demand  out  of  the  money  produced  by  the  sale  in  a 
suit  against  the  surviving  part-owners,  and  the  representatives  of 
the  others,  who  were  dead ;  and  it  became  necessary  to  deter- 
mine whether  the  plaintiff's  demand  constituted  a  lien  upon  the 
ship,  because,  if  it  did,  he  was  entitled  to  payment  according  to 

(9  East.  426,)  as  is  stated  in  the  text.  Whether  that  decision  approved 
itself  to  the  jadgment  of  Lord  Eldon  does  not  appear.  It  is  certain, 
that  his  own  doctrine  in  the  same  case,  as  reported  in  13  Vez.  594, 
adopts  an  opposite  reasoning  from  that  of  the  Court  of  King's  Bench. 
He  there  quoted,  with  apparent  approbation,  the  decision  of  Sir  Joseph 
Jekyl.  In  Ex  parte  Halkett,  (3  Ves.  &  B.  135,)  the  former  case,  as 
reasoned  in  equity,  was  again  cited,  and  Lord  Eldon  seems  again  to 
have  given  it  his  sanction.  This  case,  Ex  parte  Halkett,  went  off  finally 
upon  a  collateral  point.  From  Pierson  v.  Robinson,  (3  Swanston  139, 
note,)  there  is  some  reason  to  believe,  that  Lord  Hardwicke^  held  the 
same  doctrine. 

In  our  own  Admiralty  Courts  there  has  been  a  strong  inclination  to 
hold  to  the  doctrine  of  Sir  Joseph  Jekyl.  In  Gardner  r.  The  Ship 
New-Jersey,  (1  Peters  Adm.  R.  223,)  the  District  Judge  of  Pennsyl- 
vania held,  that  monies  paid  abroad,  or  even  at  home,  by  the  master, 
as  well  as  monies  advanced  in  foreign  ports  for  necessaries  supplied  for 
the  ship  on  her  voyage,  are  liens  on  the  ship,  for  which  she  is  legally 
hypothecated.  His  reasoning  will  be  found  to  deserve  an  attentive  pe- 
rusal. And  on  the  footing  of  the  general  principle  stated  by  him,  he 
allowed  the  master  to  receive  the  amount  of  his  disbursements  out  of 
remnants  and  surplusses  left  in  the  registry  of  the  Court,  and  arising 
from  the  sale  of  the  ship  under  a  decree  for  wages.  The  learned  Judge 
thought,  that,  as  a  lien  attached  to  the  ship,  it  ought  to  follow  the  pro- 
ceeds. In  the  case  of  The  John,  (3  Rob.  R.  288,)  Lord  Stowell  allow- 
ed payment  to  material  men  out  of  like  remnants  and^  surplusses,  al- 
though prohibited  from  maintaining  an  original  suit  in  their  favour. 
Post.  p.  116,  §  16.     See  also  The  Packet,  (3  Mason  R.  255,  264.) 

Lord  Hardwicke,  in  Pierson  v.  Robinson,  (3  Swanston  R.  139,  note,) 
manifestly  thought,  that  there  might  be  cases,  in  which  the  master  had 
a  lien  for  his  disbursements  on  the  ship ;  and  that  if  he  had,  he  might 
proceed  in  rem  in  the  Admiralty  for  satisfaction. 
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the  prayer  of  his  bill :  Lord  Chancellor  Hardwicke  said,  "  Cer- 
tainly by  the  maritime  law  the  master  has  power  to  hypothe- 
cate both  ship  and  cargo  for  repairs,  cfcc.  during  the  voyage  ; 
"  which  arises  from  his  authority  as  master,  and  the  necessity 
"  thereof  during  the  voyage,  without  which  both  ship  and  cargo 
"  would  perish  ;  therefore  both  that,  and  the  law  of  this  coun- 
"  try,  admit  such  a  power.  But  it  is  different,  where  the  ship  is 
"  in  i^otX  infra  corpus  comitatus^  and  the  contract  for  repairs,  &c. 
"  made  on  land  in  England;  then  the  rule  of  that  law  must  pre- 
"  vail.  I  know  no  case  where  the  repairs,  &c.  whether  it  was 
"  by  part-owners,  or  sole  owner,  master  or  husbands,  have  been 
"  held  a  charge  or  lien  on  the  body  of  the  ship.  Waildnson  v. 
"  Bamardision,  2  Wms.  367.  being  a  direct  authority  to  the  con- 
"  trary ;  and  if  the  ship  in  the  river  infra  corpus  comUatus  should 
'^  be  proceeded  against  and  stopped  for  such  debt,  the  courts  of 
*'  law  would  issue  a  prohibition,  the  contract  being  on  land  and 
"  not  arising  from  necessity."  And  his  lordship  dismissed  the 
bill  so  far  as  it  sought  relief  against  the  body  of  the  ship,  or  the 
money  arising  by  the  sale  thereof :  but,  expressing  a  doubt,  as 
to  the  personal  charge  upon  the  owners  in  such  a  case,  directed 
a  trial  at  law  upon  that  question  (m),  as  I  have  already  mention- 
ed (n). 

13.  And  in  another  case  which  happened  very  soon  afterwards, 
where  a  person  having  repaired  a  ship  here,  and  deliver- 
ed it  to  his  employer,  who  was  become  a  bankrupt,  *had  [*114] 
obtained  possession  of  the  money,  for  which  the  ship  had 
been  sold,  and  insisted  before  Lord  Chancellor  Hardwicke^  that 
he  had  a  specific  lien  on  the  ship  for  the  repairs,   and  was  not 
obliged  to  prove  his  demand  as  a  debt  under  the  commission ; 
the  Lord  Chancellor  said,  that  although  the  law  of  Holland  gave 
a  person,  who  repaired  a  house,  or  ship,  a  specific  lien,  there  ' 
was  no  such  law  in  England^  and  that  he  must  account  to  the 
assignees  of  the  bankrupt  for  the  money  in  his  hands  arising  from 
the  sale  of  the  ship,  and  come  in  under  the  commission  for  the 
debt  due  to  him  for  repairs  ;  and  his  lordship  made  an  order  ac- 
cordingly (o). 


(m)  Buxton  v.  Snee^  1  Ves.  154. 
JVw.  1748. 
(n)  Anie^  page  102.  . 


(o)  Ex  pmrte  Shank  and  others,  1 
Atkins,  231.    August  1758. 
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14.  And  in  a  case  (p),  that  came  before  the  Court  of  King's 
Bench  very  soon  after  the  determination  of  the  particular  case, 
in  which  Lord  Mansfield  is  reported  to  have  delivered  the  doctrine 
before  quoted  ;  wherein  the  master  of  a  ship,  of  which  the  owner 
was  became  bankrupt,  insisted  upon  a  right  to  retain  the  ship 
firom  the  assignees  of  the  bankrupt,  as  a  security  both  for  his 
own  wages,  and  for  the  expense  of  repairs,  stores  and  provisions 
ordered  by  himself,  and  for  which  he  was  liable  to  pay,  sind  af- 
ter a  demand  made  of  the  ship  by  the  assignees  had  actually 
paid,  Lord  Mansfield  said,  ^'  As  to  the  stores  and  repairs,  it  is  a 
"  strong  answer  to  the  claim,  that,  when  the  demand  was  made 
by  the  assignees,  the  master  had  not  paid.  But  if  there  was 
any  lien  originally,  it  was  in  the  carpenter :  the  master  could 
^*  not  by  paying  him  be  in  a  better  situation  than  his,  and  he  had 
"  parted  with  the  possession,  so  that  he  had  given  up  his  lien,  if 
"  he  ever  had  one.  The  other  creditors  had  none;  Work  done 
^<  for  a  ship  in  England  is  supposed  to  be  on  the  personal  credit 
**  of  the  employer.    In  foreign  parts  the  master  may  hypotbe- 

"  cate  the  ship."    The  master  therefore  having  no  claim 
[*115]  on  the  ship  for  wages  and  other  ^disbursements,  can  have 

none  upon  the  freight,  as  lien  upon  freight  is  consequen- 
tial to  lien  upon  the  ship  (q).  (1) 

15.  In  a  case  (r),  which  was  brought  by  appeal  from  the 
Court  of  Sessions  in  Scotland  to  the  British  House  of  Lords,  the 
Lords  determined  that  the  persons,  who  had  repaired  and  fur- 
nished a  ship  in  Scotland^  the  place  of  the  owner's  residence, 
had  no  claim  upon  the  value  of  the  ship  itself  for  the  payment 


(o)  Jfilkins  v.  Camiichael,  Hil.  T. 
19  Geo,  a  Doug.  101. 

(a)  Smith  fy  anoiher,  assignees  of 
Kirkpairick  a  bankrupt,  v.  Plummer 
Sf  others  J 1  B.  &  A.  575. 

Post  page  273.  ch.  7.  §  1. 


(r)  Wood  Sf  others  v.  Hamilton^ 
decided  in  Dom*  Proc.  15th  June 
1789.  The  printed  papers  are  drawn 
up  with  great  care  and  learning  on 
both  sides,  and  contain  much  valua- 
ble information. 


(1)  In  White  v.  Baring,  (4  Esp.  R.  22,)  Lord  Kenyon  held,  that  the 
master  of  a  ship  had  a  lien  upon  the  goods  and  freight  for  debts,  which 
he  had  contracted  on  account  of  the  ship ;  and  that  conscquendy,  the 
consignee  of  a  cargo  could  not  pay  the  freight  to  the  ship  owner  after 
notice ;  and  if  he  did,  he  would  be  liable  to  the  master  to  the  extent  of 
those  debts.  But  sec  post,  note  to  p.  24d,  &nd  273,  (1)  and  ante,  note 
to  page  107  (2). 
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of  their  demands.  The  owners  of  the  ship  had  become  bank- 
rupts, and  several  persons,  who  had  repaired  and  furnished  it  at 
different  periods,  instituted  a  sqit  against  the  trustee  of  the 
bankrupt's  estate,  claiming  payment  out  of  the  proceeds  of  the 
sale  of  the  shipin  exclusion  of  the  other  creditors  of  the  bankrupt 
and  insisting  that  all  of  them,  or  at  least  those,  whose  demands 
arose  since  the  last  voyage  made  by  the  ship,,  and  in  order 
to  fit  her  out  for  another  voyage,  had  by  the  law  o(  Scotland^Bhd 
of  other  European  nations,  England  only  excepted,  a  right  of  hyr 
pothecation  or  preference  for  the  amount  of  their  respective  de- 
mands. The  cause  was  heard  and  reheard  several  times  in  Scot* 
hndy  and  different  decisions  pronounced  there ;  some  in  favour  of 
the  claim,  and  others  against  it.  The  ultimate  decision  in  Scot* 
land  was  against  the  claim;  founded  principally,  as  it  seems,  up- 
on a  desire  to  render  the  law  of  Scotland  conformable  to  the  law 
of  England  on  this  subject  (s) ;  for  such  a  claim  had  been  fi'e- 
^uently  allowed  in  the  Courts  of  Scotland  during  a  period  of 
fourscore  years  preceding  this  cause  ;  and  this  decision  was 
affirmed  by  the  House  of  Lords  on  the  appeal. 

*I  have  detailed  these  cases  with  the  more  particulari-  [*116] 
ty,  in  order  to  prevent  any  mistake  from  the  general  doc- 
trine delivered  by  Lord  Mansfield  in  the  case  of   Rich  v.  Coe, 
which  has  sometimes  been  cited  as  an  authority  up  to  the  full 
extent  of  the  terms,  in  which  it  was  expressed.  (1) 


(s)  In  the  case  of  Jamieion  fy  oth- 
ers ▼.  Laiaiei  cited  post,  part  3.  chap. 
1.  sect.  10.  this*  is  expressly  said  to 
have  been  the  ground  of  the  decis- 


ion. Dr.  Wynne's  opinion  as  to  the 
English  law,  was  token  in  the  course 
of  the  proceedings  for  the  infbmaa- 
tion  of  the  Scotch  Judges. 


(1)  The  doctrine  of  these  cases  is  fully  coafirnied  by  Lord  Eldon  in 
Unssejv.  Christie,  (13  Vez.  594,)  who  cites  Mr.  Abbott's  remarks  with 
approbatkin  on  the  subject  of  there  being  no  lien  on  a  ship  by  material 
men  for  repairs  done  in  England.  Whether  this  doctrine  would  now 
be  held  to  apply  to  repairs  on  foreign  ships  made  in  England,  or  only 
on  domestic  ships,  may  be  thought  by  some  persons  open  to  controversy. 
The  case  of  Justin  v.  Ballam,  (Salk.  34,  2  Ld.  Raym.  805,)  is  certain- 
ly against  the  lien  in  either  case.  But  the  doctrine  asserted  in  that 
case  has  been  overruled  in  several  of  our  Admiralty  Courts.  In  the 
case  of  The  Brig  Eagle,  (Bee's  Adm.  R.  78,)  Judge  Bee  asserted  the 
jurisdiction,  and  decreed  accordingly  in  favour  of  material  men  against 

a  foreign  ship.    The  same  doctrine  seems  admitted  in  the  case  of  the 

20 
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having  performed  the  voyage  and  retamed  to  Landofij  was  sold 
under  a  decree  of  the  Court  in  a  suit  instituted  by  the  mariners 
for  their  wages.  After  payment  of  the  wages^  a  surplus  remain- 
ed in  the  registry  of  the  Court.  The  master  had  returned  to 
America  and  died ;  and  the  owner  was  insolvent  there.  The 
merchants  applied  to  the  Court  for  payment  of  their  demand 
out  of  this  surplus  :  and  in  support  of  their  application  a  dis- 
tinction was  taken  between  English  and  foreign  ships.  The 
learned  Judge  of  the  Court,  after  having  had  the  cases  looked 
into,  said  he  found  it  had  continued  to  be  the  practice  of  the 
Court  to  allow  persons  of  this  description  to  sue  against  proceeds 
remaining  in  the  registry,  notwithstanding  prohibitions  had  beea 
obtained  on  original  suits  instituted  by  them ;  and  he  referred 
to  a  particnlar  case  of  the  ship  Adventure  in  the  year  1763 :  and 

oar  Admiralty  Courts.  Pritchard  v.The  Schooner  Lady  Horatia,  (Bee's 
Adm.  R.  167,  169.)  Trumbull  c.  The  Ship  Enterprize,  (Bee's  Adra. 
R.  345.)  Shrewsbury  v.  The  Sloop  Two  Friends,  (Bee's  Adm.  R. 
433.)  Gardner  tr.  The  Ship  New-Jersey,  (I  Peters  Adm.  R.  223.)  Ex 
parte  Lewis,  (2  Gallis.  R.  483.)  The  Jerusalem,  (2  Gallis.  R.  345.) 
See  also  Murray  r.  Lazarus,  (1  Paine  Cir.  R.  572.)  Putnam  ©.  The 
Schooner  Polly,  (Bee's  Adm.  R.  157, 158, 159.) 

The  same  doctrine  was  admitted  in  Hussey  r.  Christie,  (13  Ves.  594,) 
and  Ex  parte  Halkett,  (3  Ves.  &  B.  135.)  But  in  such  cases  it  must 
appear,  that  credit  was  in  fact  giren  to  the  ship  ;  otherwise,  there  is  no 
lien.  But  such  credit  may  be  inferred  from  the  general  maritime  law, 
unless  there  be  some  fact,  which  repels  it ;  such  as  taking  bills  of  ex- 
change for  the  amount.  Ex  parte  Halkett,  (3  V.  &  B.  135.)  (19 
Ves.  474.)  Murray  v,  Lazarus.  (1  Paine  Cir.  R.  572.)  See  also  Ram- 
say V.  Allegre,  (12  Wheaton  R.  611.) 

.  In  what  cases  a  party,  who  would  otherwise  have  a  specific  lien,  will 
be  held  to  have  waived  it,  may  still  admit  of  some  doubt  upon  the  au- 
thorities. It  was  at  one  time  held,  that  merely  contracting  for  a  speci- 
fic price  for  the  work  would  oust  the  party  of  his  lien,  and  change  it  in- 
to a  more  personal  contract  In  Ex  parte  Lewis,  (2  Gall.  R.  483) 
these  decisions  were  thought  unreasonable ;  and  they  have  since  been 
deliberately  overturned  in  England.  See  Cowell  r.  Simpson,  (16  Ves. 
275.)  Hutton  V.  Bragg,  (2  Marsh  R.  339,  345.  S.  C.  7  Taunt.  R. 
14.)  Phillips  V,  Rodic,  (15  East  R.  47.)  Burley  v.  Gladstone,  (3 
M.  &  Selw.  205,  S.  C.  2  Meriv.  R.  401.) 
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decreed  that  pajnnent  ebould  be  made  according  to  the  applica- 
tion (i). 

It  IS  observable  that  there  was  not  in  this  case  any  person 
representing  the  owner  to  object  to  the  application.  It  appeairs 
by  the  report  that  the  proceeds  had  been  previously  attached  on 
the  part  of  the  creditor,  and  that  the  attachment  had  been  re- 
moved before  the  decree,  but  no  particulars  relating  to  it  are 
mentioned.  * 

In  the  case  of  the  same  ship,  a  person  who  had  acted  as 
agent  and  broker  to  the  ship  in  this  country,  afterwards  ^ap-  [*117] 
plied  by  petition  for  payment  of  the  balance  of  his  ac- 
count ;  but  the  petition  was  rejected,  by  reason  of  the  general 
and  unsettled  nature  of  the  account,  which  was  thought  more 
fit  for  the  Court  of  Chancery,  where  alone  cross  demands  could 
be  investigated,  (i) 

17.  We  have  seen  by  sei^ral  of  the  preceding  cases,  that 
the  master  may  in  foreign  piarts  hypoihetait  the  ship:  and  I  pro- 
pose in  the  next  place  to  consider  the  nature  of  those  instru- 
ments of  contract,  by  which  a  ship  itself  is  expressly  made  se- 
curity, and  pledged  by  the  master,  for  the  repayment  of  a  debt 
contracted  with  relation  to  it.  It  should  be  observed,  that 
wherever  the  master  may  pledge  the  ship,  he  may  pledge  the 
freight  also  («). 

These  contracts  are  usually  called  contracts  by  bottomry^  the 
bottom  or  keel  of  the  ship  being  figuratively  used  to  express  the 
whole  body  thereof;  sometimes  also,  but  inaccurately,  money  lent 
in  this  manner  is  said  to  run  at  respondentia;  for  that  word  prop- 
erly applies  to  the  loan  of  money  upon  merchandize  laden  on 
board  a  ship,  the  repayment  whereof  is  made  to  depend  upon  the 
safe  arrival  of  the  merchandize  at  the  destined  port.  In  like 
manner  the  repayment  of  money  lent  on  bottomry,  does  in  gen- 
eral depend  upon  the  prosperous  conclusion  of  the  voyage ;  and 


(QThe  John,  Jackson^  3  Rob.  A. 

ftt)  The  Gratitudiite,  Masacolct, 
3  Kob.  A.  E:.  240.  and  the  Jacob, 


Baery  4  Rob.  A.  R.  245.  iSfee  as  to 
the  extent  of  tin  hypothecation  of 
the  freight,  the  last  section  of  this 
chapter. 


(I)  The  same  principle,  as  to  payment  out  of  remnants  and  surplus- 
ses,  was  adopted  in  Gardner  p.  The  ship  New  Jersey,!  Peters  Adm.  R. 
323. 
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as  the  lender  sustains  tbe  hazard  of  the  voyage,  he  receives  up- 
on its  happy  termination  a  greater  price  or  premium  for  his  mo- 
ney, than  tbe  rate  of  interest  allowed  by  law  in  ordinary  cases. 
Tbe  premium  paid  on  these  occasions  depends  wholly  on  the 
contract  of  the  parties,  and  consequently  varies  according  to 
the  nature  of  the  adventure.  And  as  the  master  of  the  ship 
may,  under  certain  circumstances,  pledge  the  ship  by  a  bottomry 
contract,  fo  also  may  the  owners  or  part-owners  in  any 
[*l]8]*case,  to  the  extent  of  theif  respective  interests:  and 
this  they  not  unfrequently  do,  in  order  to  raise  money  for 
the  out-fit,  when  prudence  dictates  the  propriety  of  such  a  meas- 
ure, or  the  want  of  personal  credit  compels  them  to  have  recourse 
to  it.  The  origin  of  these  contracts  is  certainly  very  remote  and 
cannot  now  be  accurately  ascertained^  It  is  said  by  a  very  learn*- 
ed  writer  (x),  that  they  took  their  rise  from  the  practice  of  al- 
lowing the  master  to  hypothecate  the  ship  in  a  foreign  country, 
in  order  to  raise  money  to  re^fit.  But  this  opinion  may  well  be 
doubted ;  for  although  the  practice  of  lending  money  upon  mar- 
itime risks. at  a  high  premium  was  well  known  to  the  Romans  be- 
fore the  time  of  Justinian^  yet  in  those  titles  of  the  Digest  and 
the  Code  {y)  which  expressly  treat  of  this  subject,  no  mention  is 
made  of  contracts  of  this  nature  entered  into  by  the  master  of 
a  ship  in  that  character^  according  to  the  practice  which  h^s 
since  universally  prevailed.  And  except  for  the  purpose  of  se- 
curing tbe  payment  of  maritime  interest,  actual  hypothecation 
was  not  necessary  to  give  the  creditor  a  claim  upon  the  ship,  as 
I  have  already  shewn.  This  point,  however,  is  rather  a  matter 
of  speculative  curiosity  than  of  useful  research,  and  therefore  I 
shall  pursue  it  no  further. 

18.  The  consideration  of  these  contracts,  when  made  by  the 
owners  or  part-owners  themselves  does  not  properly  belong  to 
this  place ;  their  legality,  and  the  risks,  which  the  lender  is  to 
incur  according  to  general  rules,  are  very  ably  treated  by  Mr. 
Park  and  Mr.  Serjeant  Marshall  in  their  chapters  on  bottomry 
and  respondentia.  I  shall  only  mention  such  circumstances  rela- 
ting to  them,  as  are  connected  with  the  subject  of  hypoth- 


(x)  d  Black.  Com.  p.  457.  c.  30.  s. 

(y)  De  ^atUico  Ftenore,  Dig.  22. 
3.  and  Codexy  4.  33.    See  ou  this 


subject,  Park,  chap.  21.  Guidon, 
chap.  18.  EinerJgoD,  torn.  2.  p.  380. 
and  Stat.  6  Geo,  1.  c.  18.  s,  12. 
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ecationby  ^the  master:  premising  however  that  a  total  pnd] 
loss  within  the  meaning  of  a  bottomry  bond,  cannot  hap- 
pen if  the  ship  exists  in  specie,  although  it  may  be  so  much  in- 
jured in  the  voyage  as^not  to  be  worth  repairing  and  bringing  to 
the  ultimate  place  of  destinalion,  so  as  to  constitute  a  total  loss 
within  the  meaning  of  a  policy  of  insurance  on  the  ship  {z)» 
.  19.  The  name  ofbottomry  has  been  sometimes  incorrectly  ap- 
plied to  a  contract,  by  the  terms  of  which  the  ship  itself  is  not 
pledged-  as  a  security,  but  the  repayment  of  money  with  a  high 
premium  for  the  risk,  is  made  to  depend  upon  the  success  of  a 
voyage  (cr).    This  is  rather  a  loan  upon  a  particular  adventure 
to  be  made  by  .a  particular  ship,  than  a  loan  upon  the  ship ;  and 
of  course  the  lender  has  only  the  personal  security  of  the  bor- 
rower for  the  due  performance  of  the  contract.    And  it  seems 
that  loans  have  sometimes  been  made  in  this  manner,  and  prob- 
ably also  with  a  pledge  of  the  ship  itself,  toan  amount  exceed- 
ing the  value  of  the  borrower's  interest  in  the  ship,  and  such  a 
contract  is  still  legal  in  this  country  in  all  cases,  except  the 
case  of  ships  belonging  to  the'King's  subjects  bound  to  or  from 
the  East  Indies  ;  as  to  which  the  Legislature  has  enacted, ''  That 
^^  all  sums  of  money  lent  on  bottomry  or  at  respondentia,  upon 
**  any  ship  or  ships  belonging  to  his  Majesty's  subjects  bound 
^^  to  or  from  the  East  IndieSy  shall  be  lent  only  on  the  ship,  or 
^'  on  the  merchandize  or  effects  laden,  or  to  be  laden,  on  board 
''  of  such  ship,  and  shall  be.  so  expressed  in  the  condition  of  the 
^*  bond,  and  the  benefit  of  salvage  shall  be  allowed  to  the  lend- 
^'  er,  his  agents  or  assigns,  who  alone  shall  have  a  right  to 
'*  make  assurance  on  the  money  so  lent,  and  *no  bor-[*  120], 
"  rower  of  money  on  bottomry,  or  at  respondentia  as  afore- 
^*  said,  shall  recover  onore  on  any  assurance,  than  the  value  of 
<<  his  interest  on  the  ship,  or  in  the  merchandizes  or  effects  laden 
*'  on  board  of  such  ship,  exclusive  of  the  money  so  borrowed, 
"  and  in  case  it  shall  appear  that  the  value  of  his  share  in  the 
^^  ship,  or  in  the  merchandi:2es  or  effects  laden  on  board,  doth 
<^  not  amount  to  the  full  sum  or  sums  he  hath  borrowed  as  afore- 
<^  said,  such  borrower  shall  be  responsible  to  the  lender  for  so 
"  much  of  the  money  borrowed,  as  he  hatli  not  laid  out  on  the 


(z)  Tlunnpson  v.  Royal  Exch.  Ass. 
Co.  IM.  &S.31. 
(a)  Three  forms  of  bonds  of  this 


sort  are  printed  in  the  Appendix  to 
the  Treatise  of  the  Dominion  qf  the 
SeOj  and  Body  of  Sea  Law,p.  6£d,  ifc. 
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"  ship  or  mercbandizes  ladeD  thereon,  with  lawful  interest  for  the 
<^  same,  together  with  the  assurance,  and  all  otiier  charges 
"  thereon,  in  the  proportion  the  money  not  laid  out  shall  bear 
*^  to  the  whole  money  lent,  notwithstanding  the  ship  and  mer- 
^^  cbandixes  be  totally  lost  (&)•"  'This  statute  was  introduced 
for  the  protection  of  the  trade  of  the  East  India  Company  ;  and 
it9  rules  must  be  complied  with  in  the  case  of  bottomr]r  by  the 
master. 

20.  By  a  former  statnte  all  contracts  or  agreements  made  by 
any  of  his  Majesty's  subjects,  or  any  persons  in  trust  for  them, 
upon  the  loan  of  any  money  by  way  of  bottomry  on  any  ship  in 
the  service  of  foreigners  bound  or  designed  to  trade  within  the 
limits  of  the  East  India  Company^  charter,  or  of  supplying  such 
ships  with  any  provisions,  stores  or  necessaries,  are  made  wholly 
void  (c).  This  statute  also  applies  to  contracts  of  bottomry  by 
the  mofier. 

21.  With  regard  however  to  contracts  of  this  sort,  made  by 
the  owners  themselves  in  this  country  before  the  beginning  of  a 
voyage,  by  the  terms  of  which  the  ship  is  pledged  as  a  security, 

it  should  be  observed,,  that  the  lender  has  not  the  same 
[*121]  convenient  and  advantageous  ^remedy  by  suit  in  the  Ad- 
miralty against  the  ship  (e?),  as  he  has  in  the  case  of  hy- 
pothecation for  necessaries  by  the  master  in  a  foreign  port :  (1) 


ih)  19  Geo.  2.  c.  37.  s.  5. 

(e^  7  €ieo.  1.  StaJt.  1.  c.  21.  s,  2. 

la)  Diet,  accord,  by  HoU^  C.  J.  in 
Johnson  t.  Shipptn^  2  Ld.  Ray.  983. 
and  by  Laufrence^  J.  in  the  case  of 


Geo,  3.  This  case  is  shortly  reported 
in  4  East,  9|19.  but  this  dictum  of  the 
learned  Judse  is  not  noticed.  It 
was  a  case  of  a  loan  in  England  at 
respondentia,  and  the  parties  were 


Busk  V.  Fearon,  B.  R.  Mich.  T.  44  i  Bntish  subjects. 

■  -  T  1  I        I  ■    I 

(1)  With  respect  to  bonds  of  the  kind  mentioned  in  the  text  no  de- 
cision as  to  the  Admiralty  Jurisdiction  over  them  has,  to  my  knowl- 
edge, been  definitively  made  by  the  Supreme  Court  of  the  U.  States.  In 
the  case  of  Wilmer  v.  The  Smilax,  (2  Peter's  Adm.  R.  295)  Judge 
Winchester  decided  in  favour  of  the  jurisdiction.  The  case  was  of  a 
bottomry  bond  executed  by  the  owner,  and  hazarded  on  a  specified 
voyage,  bat  by  the  default  of  the  owner  the  voyage  was  never  aceom- 
plisfaed.  The  suit  was  in  rem,  and  a  decree  was  finally  made  in  fa- 
vour of  the  libellant  -A  like  doctrine  was  maintained  by  the  Court  of 
Admiralty  in  Ireland  in  Corish  v.  Murphy,  (2  Bro.  Cir.  &' Adm.  Law, 
Appendiir,  p.  530.) 
Several  cases  asserting  an  opposite  doctrine,  and  denying  the  juris- 


REPAIRS  AND  NECESSARIES.  121 

and  if  the  contract  relate  to  a  Briti^  ship,  and  purport  to  be, 
either  a  present  assignment  of  the  ship  liable  to  be  defeated  on  . 
repayment  of  the  money  due  at  the  end  of  the  voyage,  or  a  fu- 
ture amgnment  to  take  effect  only  upon  failure  of  such  payment, 
it  seems  that  a  compliance  with  the  provisions  of  the  register 
aels,  mentioned  in  a  preceding  chapter  with  regard  to  the  trans- 
fer of  property  in  ships,  is  essential  to  the  validity  of  the  con- 
tract. 

22.  Neither  does  there  seem  any  mode,  by  which  a  person,  ' 
who  advances  money  at  respondentia  upon  goods  laden  and  to 
be  laden  on  board  a  ship  on  an  outward  and  homeward  voyage, 
can  resort  for  the  payment  of  his  debt  to  the  specific  goods  that 
may  be  brought  back  (e).  In  a  case  of  money  lent  to  the  mas- 
ter of  an  Ecui  India  ship,  who  executed  a  bond  in  the  form  (/) 
commonly  used  on  such  occasions,  and  having  taken  out  goods 
from  this  country  and  sold  them  in  Lidia,  and  brought  back  others 
purchased  there  with  the  proceeds  of  the  first,  became  a  bank- 
rupt before  be  had  repaid  the  loan,  and  while  part  of  the  goods 
and  the  money  produced  by  the  sale  of  another  part  remained 
in  the  hands  of  the  East  India  Company^  in  whose  warehouses 
they  were  deposited  for  sale,  according  to  the  rules  of  that  trade: 

(€)  2  Black.  Com.  458.  |     (/)  See  Appendix,  No.  III. 

diction  have  been  already  cited  in  the  note  to  page  108.  In  addition 
to  which  it  should  be  stated,  that  there  is  a  suggestion  of  opinion  in 
the  case  of  Blaine  v.  The  Ship  Charles  Carter,  (4  Cranch.  328,)  by  the 
Sop.  Court,  to  the  same  effect.  It  was  there  said,  by  the  learned  Judge, 
who  delirered  the  opinion  of  the  Court,  that  in  the  case  "  of  a  bot- 
"  tomry  bond  executed  by  the  owner  in  his  own  place  of  residence,  the 
*'  same  reason  does  not  exist  for  giving  an'implied  admiralty  claim  upon 
"  the  bottom ;  for  it  is  in  his  power  to  execute  an  express  transfer  or 
"  mortgage." 

However  the  doctrine  may  be,  as  to  bonds  executed  by  the  owner  in 
his  own  place  of  residence,  there  does  not  seem  to  be  any  reason,  why 
bottomry  bonds  executed  in  a  foreign  port  by  the  owner  himself,  should 
not  be  deemed  to  give  a  lien,  which  may  be  enforced  in  the  Admiralty. 
Mr.  Justice  Thompson^  in  an  elaborate  judgment,  sustained  the  juris- 
diction in  such  a  case ;  and  his  reasons  are  entitled  to  very  great  weight. 
The  Sloop  Mary,  (1  Paine  Cir.  R.  671.)  But  see  Hurry  v.  The  As- 
signees of  Hurry,  (2  Wash.  Cir.  R.  145.) 

21 


»1  PA&T  n.    CHAF.  m.— MASTEB^  ACTBO&ITT. 

th«  Conn  of  ClAQrerr  sent  the  f:.'!owTi:e  qDejtk4i  far  the  deter- 
m'.n^iion  of  the  Cocrt  of  Kinz*s  Beech,  tiz.  *•  Whether  the  lea- 

**  der  had  br  law  in  respect  of  the  mooeT  reiMinhig  due 
[*122J  ^  to  *him  OQ  the  bond,  zdj  lien  upon,  or  iaierest  in^  the 

'^  money  or  goods  remain  ing  in  the  hands  of  the  C4HB|miT, 
*^  or  either  of  tbem«  and  whether  the  sane,  or  cither  of  tbeoi, 
**  were  bj  law  liable  to  satisfy  what  eo  remained  doe.''  The 
Court  of  King^s  Bench  determined  the  qnestion  in  the  Begs- 
tire  {g).  It  maj  be  ob^enred,  that  the  instnmaeDt  med  on  this 
occasion  does  not  contain  a  direct  and  fonnal  pledge  of  the 
goods  (1). 

23.  A  contract  of  hypothecation  made  by  the  marter  does 
not  transfer  the  property  of  the  ship,  bat  onh  gives  the  creditor 
a  priTiIege  or  claim  upon  it,  to  be  carried  into  efiect  by  legel 

(g)  Busk  ▼.    Ftanm    V  <4htn^  4  I  East,  319.    See  CSavtr  ▼.  JBbci,a 

I  Burr.  1234. 

(1)  In  that  case  Lord  Ellenborough  said,  "  This  appears  to  be  a  con- 
'*  tractnotof  a  nniversal  nature  and  form,  but  depending  upon  the  par- 
•*  ticular  form  of  the  instrument^  varying  in  different  countries.  In 
Spain  it  seems  more  like  a  direct  hypothecation  of  the  goods,  which 
tffOuM  make  all  the  difference  in  Iht  construction.  But  nothing  of  this 
**  sort  ts  to  be  found  in  this  instrument.  In  the  introdoctory  part,  in- 
**  deed,  of  the  condition,  the  money  is  stated  to  be  lent  on  the  goods ; 
"  but  that  is  explained  in  the  subsequent  part,  and  shown  to  be  only  a 
pledge  for  the  purpose  of  salvage.  And  no  action  could  be  maintain- 
ed by  the  obligee  to  recover  possession  of  these  goods  .from  the  bor- 
rower, or  any  other  having  also  a  claim  on  them."  (4  East  R.  419.) 
Pothier  says,  (3  Vol.  p.  212,  p.  257,  §52,  p.  260,  §  50,)  that  by  the 
laws  of  France  the  lender  of  money  on  goods  has  the  goods  pledged  to 
bim  for  repayment.  Bynkerskoek  (Quest.  Priv  :  Juris  :  lib.  3,  ch.  16, 
p.  506,)  thinks  that  it  makes  no  difference,  whether  the  form  of  the 
bond  give  to  the  lender  the  pledge  of  the  goods,  or  not,  because  be  con- 
siders, that  the  nature  of  the  contract  gives  him  that  security.  See 
also  Emerigon  on  Maritime  Law,  Hall's  Translation,  ch.  5,  §  1,  p. 
124,  et  seq:  Id.  ch.  12,  §  I,  §  2,  §  3,  p.  214,  et  seq. :  2  Brown  Cir. 
&  Adro.  Law,  198.  Jacobscn's  Sea  Laws,  Book  1,  ch.  1,  p.  8,  Book 
4,  ch.  2,  p.  859,  et  seq. :  See  Conard  v.  The  Atlantic  Ins.  Company, 
(1  Peters  Sup.  Ct.  R.  386,)  as  to  the  nature  and  effect  of  Respondent 
tia  Bonds. 
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psocess  (h)  (2).  It  is  contrary  therefore  to  the  natare  of  hypoth- 
ecation,  admitting  the  master's  power  to  hypothecate  the  cargOj 
(fts  will  be  presently  mentioned)  (i),  that  he  should  engage  to 
deliver  the  cargo  in  the  first  instaace  into  the  hands  of  the  len- 
der's appointee  at  the  place  of  destination  so  as  to  enable  him 
to  sell  it  and  receive  the  proceeds  for  the  use  of  the  lender,  with- 
out giving  the  merchant  an  opportunity  of  taking  it  into  his  own 
hands  upon  discharging  the  incumbrance ;  and  consequently 
the  master  has  no  power  to  enter  into  such  an  engagement  {k). 

24.  A  contract  of  this  sort  is  one  of  those  matters  which  are 
technically  called  Choses  in  Action  ;  and  therefore  the  duty  that 
may  be  created  by  it  is  not  assignable  by  the  Common  Law  of 
Ettglandf  so  as  to  enable  an  assignee  to  sue  upon  it  in  his  own 
aame,  or  to  set  off  the  amount  against  a  demand  upon  himself, 
in  our  Courts  of  Common  Law  ;  although  such  an  assignment 
may  be  made  available  in  a  Court  of  Equity :  and  it  is 
qaestionable  ^whether  a  demand  arising  out  of  such  a  [*123] 
contract  can  be  made  the  subject  of  a  set-off  under  the 
statutes  in  the  hands  of  the  original  party  (Z). 

25.  It  is  obvious  that  a  loan  of  money  upon  bottomry,  while 
it  relieves  the  owner  from  many  of  the  perils  of  a  maritime  ad- 
venture, deprives  him  also  of  a  great  part  of  the  profits  of  a 
successful  voyage  :  and  therefore  in  the  place  of  the  owners  res- 
idence, where  they  may  exercise  their  own  judgment  upon  the 
propriety  of  borrowing  money  in  this  manner,  the  master  of  the 
ship  is  by  the  maritime  law  of  all  states  precluded  from  doing  it, 
so  as  to  bind  the  interest  of  his  oyi^ners,  without-  their  con- 
sent (m). 

26.  The  meaning  of  the  words  "  place  of  residence"  {la  Je- 
meure  des  proprietaires)  has  given  occasioil  to  some  questions  in 


{h)  See  Johnson  v.  Shivpen^  2  Ld. 
Ray,  984. 

ft)  Post.  sect.  33.  of  this  chapter. 

\k)  Johnson  v.  Greaves.  2  Taunton 
344. 

(/)  Marshall  v.  ffUson,  at  Guild- 
hall, Dec.  18, 1811,  beR)re  Lord  El- 
lenborowhf  Ch.  Justice. 

(m)  iSuiseaUc  Ordinance,  art  58. 


Hanseaiie  Ordinance,  of  1614,  tit.  6. 
art.  1.  Drench  Ordinance^'Mv,  2.  tit.  1. 
Du  Capitaine,  art.  17.  &  liv.  3.  lit.  5. 
Des  Contrats  a  grossSy  art.  8.  Emeri- 
gon,  torn.  2.  p.  424.  MoUoy,  book  2. 
chap.  11.  sect.  11.  Weskett,  tk.  Bot- 
tomry, sect.  20.  23.  Jjister  v.  Baxter, 
2  Stra.  695. 


(2)  The  same  doctrine  will  be  found  in  Blaine  v.  The  Ship  Charles 
Cuter,  (4  Cranch.  328.) 
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Franue.    With  us  I  apprehend  the  whole  of  Englemd  is  coasid* 
eied  for  this  purpose  as  the  residence  of  an  EngUdpnan ;  at 
least  before  the  commencement  of  a  voyage.    Ireland  has  been 
held  to  be  a  foreign  country,  in  the  case  of  an  Ei^lish  ship,  hy- 
potheticated  by  the  master  there  in  the  course  of  a  voyage  (n). 
But  doubt  may  be  entertained,  whether  the  incorporation  of  Mre-^ 
land  with  this  country  by  the  Act  of  Union,  may  not  have  the 
effect  of  altering  the  rule  (o).    The  Court  of  Admiralty  not 
long  ago  granted  its  warrant  to  arrest  a  ship  on  a  bottomry  bond 
executed  at  Jersey  for  the  repairs  and  outfit,  by  a  person  who 
was  both  master  and  owner  {p).    In  the^bond  this  penon  was 
described  as  of  London^  and  the  ship  as  of  Jeney.    The 
[*124]  authority  of  the  Court  to  hold  cognizance  ^of  the  cause 
does  not  appear  to  have  been  disputed  by  the  owner ;  and 
in  the  result  the  ship  was  sold  under  a  decree  of  the  Court  (9). 
In  a  more  recent  case,  wherein  it  appeared  that  a  Spanish  ship, 
on  a  voyage  from  Alicani  to  Londony  put  into  Carunna  to  repair, 
and  that  the  master  being  unknown  and  without  credit,  gave  a 
bottomry  bond  there  for  money  advanced  to  defray  the  expen- 
ses ;  Lord  Siowell  decided  that  the  bond  was  valid,  and  in  the 
course  of  his  judgment  observed,  ^^  It  was  not  in  the  same  prov- 
"  ince  of  that  distracted  kingdom,  that  the  transaction  took  place, 
*'  nor  could  the  master,  under  the  circumstances  in  which  he  was 
*'  placed,  have  applied  to  his  owners  for  assistance ;  and  added, 
"  it  is  true  that  it  is  usually  required  as  a  condition  necessary  to 
"  the  validity  of  bonds  of  this  kind,  that  they  should  be  execu* 
"  ted  in  a  foreign  port,  but  the  law  does  nQ(  look  to  the  mere  lo- 
"  cality  of  the  transaction.      The  validity  or  invalidity  of  the 
'*  bond,  does  not  rest  on  that  circumstance  only,  but  upon  the 
"  extreme  difficulty  of  communication  between  the  master  and 
"  his  owners.    The  difficulty  of  communication  was,  in  fieu^t, 
^'  greater  than  if  the  ship  had  been  in  a  foreign  port.    If  the 
^  policy  of  the  law  in  allowing  this  authority  to  the  master  to 
«<  hypothecate'  his  ship  and  cargo,  is  founded  on  the  extreme 

(n)  InMtfMtoney,  CUbbans^  3Ter.  I      (p)   The  Barbara,    Chegtffinj    4 
Rep.  K.  B.  267,  the  liypothecation     Rob.  A.  R.  1. 
was  made  ill  Jre^otu^.  (a)   The    Barbara,  Cfcijgmn,    4 

(0)  See  the  judgment  in  the  Rha-     Rob.  A.  R.  2. 
damaitthe.  Mayer,  1  Dodson.  A.  R. 
301. 
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<*  diffieidty  of  commanicatiQn  with  big  owners,  there  is  no  rea- 
*^  eon  for  saying  that  there  was  not  abundance  of  difficulty  to 
*^  authorize  him  to  do  so  in  the  present  instance  (r)."  (1) 

With  regard  to  a  foreign  country^  the  rule  appears  to  be,  that 
if  the  master  of  a  vessel  has  occasion  for  money  to  repair  or 
victual  his  ship,  or  for  any  other  purpose  necessary  to  enable 
him  to  complete  the  enterprize,  in  which  she  is  engaged,  wheth- 
er the  occasion  arises  from  any  extraordinary  peril  or  mis- 
fi>rtune,  or  from  the  ordinary  ^course  of  the  adventure,  [^125] 
lie  may,  if  he  cannot  otherwise  obtain  it,  borrow  money 
on  bottomry  at  maritime  interest,  and  pledge  the  ship,  and  the 
freight  to  be  earned  in  the  voyage,  for  repayment  at  the  termi- 
nation of  the  voyage.  When  this  is  done,  the  owners  are  never 
peisonally  responsible  («)•  The  remedy  of  the  lender  is  against 
the  nasitt  or  the  ship.  (2) 


(r)  La  Ysabel,  Boyo.  1  Dodson's 
Admiralty  Reports,  273. 


11. 


(a)  MoUoy,  book  2.  chap.  11.  sect. 


(1)  From  the  decisions  in  the  case  of  the  Ship  General  Smith,  (4 
Wheaton  R.  438,)  and  the  St.  Jago  de  Cuba,  9  Wheaton  R.  409,)  it 
would  seem,  that  the  master  has  a  right  to  hypothecate  the  ship  in  any 
other  State  of  the  United  States,. than  that  to  which  the  ship  belongs, 
in  cases  of  necessary  repairs,  if  no  other  means  are  within  his  reach  to 
apply  for  the  purpose. 

(2)  The  general  doctrine  asserted  in  the  text  is  equally  well  settled 
in  America,  there  being  a  uniform  series  of  authorities  in  its  favour  in 
the  subordinate,  as  well  as  in  the  highest  tribunals.  It  may  perhaps 
be  of  some  convenience  to  the  general  reader,  to  give  him  a  classifica- 
tion of  the  most  material  cases  in  our  Admiralty  Courts  upon  the  seve- 
ral points  involved  in  the  rule. 

1.  The  master  cannot  borrow  on  bottomry,  except  in  cases  of  neces- 
sity, and  where  he  has  no  other  adequate  funds  in  his  power,  and  can 
obtain  none  upon  the  personal  credit  of  the  owner.  Forbes  v.  The 
Hannah,  (Hopk.  R.  176.  S.  C.  Bee's  Adm.  R.  348.)  Canizares  v. 
The  Santisima  Trinidad,  Hopk.  R.  185.  S.  C.  Bee's  Adm.  R.  353.) 
Tunno  ».  The  Ship  Mary,  (Bee's  Adm.  R.  120.)  Boreal  r.  The  Gol- 
den Rose,  (Bee's  Adm.  R.  131.)  Putnam  v.  The  Schr.  Polly,  (Ibid. 
157.)  Henry  r.  The  Ship  John  &  Alice,  (1  Wash.  Cir.  R.  293.) 
Rucher  o.  Cunningham,  (2  Peters  Adm.  R.  295.)  The  Ship  Lavinia, 
(1  Wash.  Cir.  R.  49.)    Cup»ino  d.  Perez,  (2  Dall.  R.  194.)    Read  v. 
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27.    Bat  if  the  person  who  thus  advances  money,  does  not 
chuse  to  take  apon  himself  the  risk  of  the  ship's  return,  and  will 

Comm.  Ids.  Co.,  (3  John.  R*  352.)  Fontaine  tr.  Colombian  Ins.  Co.. 
(9  John.  R.  29.)  Murray  r.  Lazarus,  (1  Paine  Cir.  R.  572.)  The 
Sloop  Marj,  (I  Paine  Cir.  R.  671.)  Sloan  r.  The  Ship  A.  E.  I., 
(Bee's  Adm.  R.  250.)     The  Packet,  (3  Mason  R.  255.) 

In  the  case  of  the  Aurora,  (1  Wfaeaton  R.  96,)  the  doctrine  was 
summed  op  in  the  Sopreme  Court  of  the  United  States  in  the  following 
terms :  ''To  make  a  bottomry  bond,  executed  by  the  master,  a  vaHd 
hypothecation,  it  is  necessary  to  show,  that  the  master  acted  within  the 
scope  of  his  authority ;  or,  in  other  words,  it  must  be  shown,  that  the 
advances  were  made  for  repairs  or  supplies,  necessary  for  effectnating 
the  objects  of  the  voyage,  or  the  safety  and  secority  of  the  ship.  And 
no  presumption  should  arise  in  the  case,  that  such  repairs  or  supf^ea 
**  could  be  procured  upon  reasonable  terms  with  the  credit  of  the  own- 
'*  er,  independent  of  such  hypothecation." 

In  several  cases  it  has  been  stated,  that  if  the  master  h^s  funds  of  his 
own,  or  can  procure  foods  on  his  own  credit,  he  has  no  aothority  to  hy- 
pothecate the  ship.     (Hopkinson  R.  176,  185.     S.  C.  Bee's  Adm.  R. 
348,  353.     1  Peters  Adm.  R.  295,  301.    2  Dall.  194, 195.)     If  the 
doctrine  maintained  in  the  American  Courts  be  correct,  that  the  roas- 
ter has  a  lien  on  the  freight,  and  also  on  the  ship  itself,  for  all  soch  ad- 
vances, there  woold  not  seem  to  be  any  hardship  in  the  establishment 
of  such  a  role.     Bot  if  the  doctrine  recently  held  in  England,  that  he 
has  neither  a  lien  on  the  fireight,  nor  the  ship,  for  such  advances,  be  the 
troe  role,  (Hossey  v.  Christie,  9  East.  R.  426.     Smith  ».  Plommer,  1 
Bam.  &>  Aid.  575,)  it  is  difficult  to  perceive  any  reasonable  groond  on 
which  to  rest  it.     And  Bayley,  J.  in  the  latter  case  stated,  that  it  is  in 
the  master's  power,  in  order  to  protect  himself  against  any  loss  for  non- 
payment of  advances,  &c.  made  abroad,  to  make  a  special  bargain, 
and  require  secority  for  its  performance.     In  the  case  of  The  Packet, 
(3  Mason  R.  255,)  it  was  thought,  that  the  sole  ground,  on  which  the 
master  was  bound  to  use  bis  own  money,  or  goods  for  the  ship's  ne- 
cessities, most  be,  that  he  had  a  lien  on  the  ship  and  freight  for  them. 
See  note  to  page  107,  (2),  and  page  112,  and  Lex  Americana  Mercar 
toria,  page  355. 

It  follows  of  course,  that  a  bottomry  bond  fraudulent  in  its  origin  is 
void.  The  Nelson,  (1  Hagg.  R.  169, 176.)  The  Tartar,  (1  Hagg,  R. 
1, 14.) 

2.  The  necessity  of  the  repairs,  if  contested,  most  be  established  by 
competent  proofs ;  but  if  it  ezbts  and  the  advances  are  bona  fide  made. 
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be  content  not  to  demand  maritime  interest,  there  seems  to  be 
no  reason  why  the  master  should  not  pledge  both  the  ship  itself, 

■I  I  ■■■■  ■    ■■  ■    ■  ■     ■  ■   I  111  11. 1  ■>■■   ■■ 

any  subsequent  misapplication  of  the  funds  by  the  master  will  not  viti- 
ate the  hypothecation.  The  Aurora,  (1  Wheaton  96.  Hopkins  Rep. 
163.  S.  C.  Bee's  Adm.  R.  339.) 

3.  There  must  also  be  an  inability  to  procure  the  funds  on  the  per- 
sonal credit  of  the  owner.  If  therefore  the  master  have  the  funds  of 
the  owner  in  his  hands  or  under  his  control,  or  he  can  procure  them  up- 
on the  general  credit  of  the  owner,  his  right  to  hypothecate  is  upon  the 
plainest  principles  gone*  The  Aurora,  (1  Wheaton  96.  1  Wash.  Cir. 
R.  293.  2  Peters.  Adm.  R.  295.  Bee's  Adm.  R.  100.)  The  Sydney 
Cove,  (2  Dodson  R.  1.)  The  Nelson,  (1  Hagg.  Adm^  R.  169.)  The 
Hero,  (2  Dods.  139.)  And  if  there  be  consignees  of  the  ship  on  the 
8pot  having  funds  of  the  owners,  the  master  cannot  hypothecate  the 
ship.     (Bee's  Adm.  R.  167.)  • 

So  if  the  persons  making  the  advances  has  funds  of  the  owner  in  his 
hands,  (1  Wheaton  R.  96.  2  Peters  Adm.  R.  295..  1  Wash.  Cir.  R. 
293.) 

Or,  if  he  advances  the  funds  originally  on  the  personal  credit  of  the 
owner,  he  cannot  afterwards  stipulate  for  a  bottomry  interest  Liebert  v. 
The  Ship  Emperor,  (Hopk.  R.  163.)  The  Aurora,  (1  Wheaton  R.  96, 
104.  Bee's  Adm.  R.  250.  2  Peters  Adm.  295,  305.)  The  Hero, 
(2  Dodson  R.  139.) 

4.  It  must  appear  distinctly,  that  credit  was  given  to  the  ship  as  secu- 
rity, (Bee's  Adm.  R.  167,  250.    2  Peters  Adm.  R.  295,  303.) 

5.  The  master  cannot  give  a  bottomry  bond  ibr  antecedent  advances, 
or  for  other  debts  due  from  the  owner  to  bis  creditor.  Hurry  o.  Hurry's 
Assignees,  (2  Wash  Cir.  R.  145.)  The  Aurora,  (1  Wheaton  R.  96, 
104.) 

6.  Neither  can  the  master  pledge  the  sliip  or  freight  for  his  own  pri- 
vate interests.   Keith  v,  Murdock,  (2  Wash.  Cir.  R.  297,) 

Nor  can  he  hypothecate  the  ship  for  the  benefit  of  the  cargo.  Fon- 
taine V.  Columb.  Insur.  Co.  (9  John  R.  29.) 

7.  The  master  has  authoiity  to  hypothecate  the  ship^  although  the  ship 
be  hired  upon  charter,  and  the  master  has  been  appointed  by  the  char- 
terers. This  was  decided  by  Judge  Davis  in  the  District  Court  of  Mas- 
sachusetts in  the  case  of  Breed  r.  The  Ship  Venus  1805,  of  which  I 
have  a  full  note.     See  post  note  to  Page.  126. 

And  the  Master  may  hypothecate  at  the  port  of  destination  of  the 
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and  the  personal  credit  of  the  owner.  And  in  a  case,  which 
came  before  Sir  John  Strange^  Master  of  the  Rolls,  wherein  a 
man,  who  had  advanced  money  to  refit  a  ship  in  distress  at  Ja- 
maica, and  had  taken  from  the  master  both  a  deed  of  hypotheca- 
tion of  the  ship,  and  bills  of  exchange  upon  the  principle  owner 
in  England^  for  the  amount  of  the  sum  advanced,  claimed  pay- 
ment of  the  owners  personally,  the  ship  having  been  captured 
on  the  voyage  home ;  it  was  decreed  that  he  should  recover  the 
money ;  and  it  is  said  also,  that  the  ship  was  thought  to  be  well 
hypothecated  (t).  (2) 


U)  Samaun  v.  BraggtngUmy  1  Ves. 
443.  It  appears  by  the  entry  of  the 
pcoceediDgs  in  the  Registrars  book, 
that  the  defendant  Bragginfton  said 
in  his  answer,  that  he  Deheved  20 
per  cent  was  added  to  the  actual  ex- 
pense, to  make  up  the  sum,  for 
which  the  deed  of  hypothecation 


was  given ;  but  this  does  not  seem 
to  have  been  proved.  The  deed  of 
hypothecation,  as  stated  in  the  plain- 
tlffs  bill,  was  for  payment  absolute- 
ly, and  not  upon  condition  of  the 
ship's  safe  arrival  in  England^  and 
the  deed  was  proved  in  the  cause. 


ship,  as  well  as  at  any  other  port    Reed  v,  Comms.  Ids.  Co.)  3  John. 
R.352.) 

And  a  master  appointed  by  a  foreign  merchant  in  a  case  of  necessity 
b  competent  to  give  a  bottomry  bond,  even  to  the  merchant  himself,  the 
agency  having  devolved  on  him.     The  Tartar,  (1  Hagg.  R.  1.) 

6.  That  the  owner  is  not  personally  bound  by  the  bottomry  bond  has 
been  recently  held  in  the  Nelson,  (1  Hagg.  R.  169,  176) ;  if  the  bond 
bind  him  personally,  it  will  be  held  void  pro  tanto,  but  not  as  to  the 
ship. 

9.  A  bottomry  bond  may  be  given  to  pay  off  a  former  bottomry  bond 
on  the  same  foreign  voyage  ;  but  in  such  a  case  the  second  bond  must 
stand  or  fall  according  to  the  validity  of  the  first ;  and  the  subsequent 
lenders  can  claim  only  on  the  same  ground  as  the  former  lenders,  of 
whom  they  are  virtually  the  Assignees.  The  Aurora,  (IWheaton  R.  96.) 

A  bottomry  bond  is  good,  if  bona  fide  made  in  a  foreign  port  to  relieve 
a  ship  under  arrest  at  the  suit  of  a  foreign  creditor ;  but  it  is  doubtful, 
if  the  creditor  himself  could  take  such  a  bond,  and  acquire  a  valid  title 
thereby.    The  Aurora,  (1  Wheaton  R.  96.) 

And  a  bottomry  bond  may  be  upheld  though  given  in  part  for 
services  rendered  in  a  foreign  port  by  a  consul  of  the  country,  to  which 
the  ship  belongs,  in  a  case  of  necessity.  The  Zodiac,  (1  Hagg.  R. 
320.) 

(2)  In  the  case  of  Jennings  v.  The  Insur:  Co.  of  Pennsylvania,  (4 
Binn.  R.  244,)  it  was  decided,  that  to  constitute  a  bottomry  in  its  legal 
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It  is  necessary,  however,  to  the  validity  of  a  bond  securing 
maritime  interest,  that  the  money  should  be  originally  advanced 
upon  the  credit  of  the  ship.  If  it  be  originally  advanced  upon 
tlie  credit  of  the  owner,  and  such  a  bond  be  afterwards  given,  in 
consequence  of  doubt  arising  as  to  his  responsibility,  even  before 
the  ship  leaves  the  place  of  advance,  the  bond  will  be  inva- 
lid (u).  (3) 

(u)  The  Augusta,  D'Sluhn,  1  Dodson,  A.  R.  283. 

sense,  tdhere  the  interest  reserved  is  more  than  legal  interest,  it  is  essential, 
that  the  money  lent  and  interest  should  be  put  at  risk.  If  they  are 
payable  at  all  events,  or  if  there  is  collateral  security  given  for  them, 
which  is  payable  at  all  events,  no  matter  by  what  name  the  contract  is 
called  in  the  instrument  of  writing,  which  contains  it,  it  is  not  a  bot- 
tomry instrument ;  and  a  Court  of  Admiralty  would  not  give  relief  to 
the  holder  upon  it.  But  the  Court  did  not  decide,  whether  a  bottomry 
may  not  be  made  to  .secure  a  sum  of  money  lent  mth  legal  interest, 
payable  at  all  events,  and  accompanied  with  collateral  personal  se- 
curity. ■  . 

The  authorities  already  cited  seem,  to  establish  the  right  of  hypothe- 
cation in  such  a  case.  For  if  a  suit  will  lie  in  the  Admiralty  for  ad- 
vances for  the  necessary  supplies  of  the  ship  abroad,  without  any  in- 
strument, upon  the  implied  hypothecation  of  the  maritime  law ;  the 
mere  expression  of  that  hypothecation  in  a  formal  instrument  would 
seem  not  to  alter  the  nature  of  the  jurisdiction  or  hypothecation.  See 
the  note  to  page  116. 

A  clause  in  a  bottomry  bond,  that  the  master  "  grants  bargains  and 
sells"  the  ship,  with  the  usual  proviso,  that  on  payment  of  the  money 
it  is  to  be  void,  does  not  vitiate  the  bond.  The  whole  is  to  be  con- 
strued  together ;  and  if  the  risk  is  to  be  run,  it  is  a  conditional  mort- 
gage or  hypothecation.  Robertson  ».  U.  Insur.  Co.,  (2  John.  Ca.  250.) 

Whether  a  bottomry  bond  would  be  good,  if  given  for  a  new  and  in- 
termediate voyage,  is  not  yet  settled ;  but  if  such  voyage  be  a  reasona- 
ble mode  of  relieving  the  ship's  necessities,  it  may  be  good.  The  Tar- 
tar, (1  Hagg.  Adm.  1,  11,  12.) 

(3)  The  authorities  to  this  point  have  been  already  cited  in  the  note 
(1)  to  this  page.  It  may  be  added,^  that  the  master  is  not  bound  to  ap- 
ply money  on  board,  belonging  to  shippers,  to  the  ship's  necessities,  be- 
fore borrowing  on  bottomry,  at  least,  if  it  be  not  eqjial  to  the  s.um  want- 
ed for  repairs,  nor  in -preference  to  selling  goods  for  such  a  purpose. 

22 
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[*126]  *It  18  no  objection  to  the  validity  of  such  a  bond,  that 
it  happens  to  be  given  to  the  consignees  of  the  cargo,  tho 
necessity  of  borrowing  by  hypothecation  and  the  fairness  of  the 
transaction  being  established  (v).  Such  a  bond  may  be  good 
in  part,  and  bad  in  part  (x).  (1) 


(v)  The  Alexander,  Tbic,  1  Dod- 
eon,  A.  R.  278. 


(x)  The    Augusta,    ITBluher,  1 
DodsoD,  A.  R.  283. 


Much  in  this  respect  must  be  left  to  his  discretion,  with  reference  to 
the  nature  and  objects  of  the  voyage,  and  the  interest  of  all  concerned. 
The  Packet,  (3  Mason  R.  255.) 

Where  the  master  is  well  authorized  by  the  necessities  of  the  ship  to 
raise  money  on  bottomry,  the  lender  is  not  bound  to  see  to  the  applica- 
tion of  the  money  ;  and  though  there  be  some  dishonesty  in  the  master, 
if  the  lender  does  not  participate  in  it,  he  is  not  afifected  by  it.  The 
Jane,  (1  Dods.  R.  4G5.) 

« 

(1)  That  a  bottomry  bond  may  be  good  in  part  and  bad  in  part  has 
been  repeatedly  decided,  both  in  England  and  America;  and  it  is  not 
affected  in  this  particular  by  the  rules  of  the  common  law,  but  will  be 
.  held  good  pro  tanto.  The  Tartar,  (1  Hagg.  R.  1.)  The  Nelson,  (1 
Hagg.  R.  16U,  176.)  The  Packet,  (3  Mason  R.  255,  260.)  The 
Aurora,  (4  Wheaton  R.  69.)  The  Hero,  (2  Dodson  R.  139.)  The 
Jane,  (1  Dodson  R.  466.) 

Upon  the  other  point,  as  to  whether  a  consignee  can  take  a  bottomry 
bond,  some  diversity  appears  in  the  American  authorities.  In  the  case 
of  Liebatl  v.  The  Ship  Emperor.  (Hopk.  fl,  163.  S.  C.  Bee's  Adro.  R. 
339.)  it  was  held,  that  a  good  hypothecation  could  not  be  made  for  ad- 
vances for  necessary  repairs  to  the  consignees  of  the  ship  and  cargo. 
There  were  special  circumstances  in  that  case  leading  to  the  con- 
clusion, that  the  consignees  had  made  the  advances  originally  upon  the 
personal  ci;edit  of  the  owners.  But  the  Court  of  Appeals  is  reported  to 
have  said,  "  No  authority  is  shown,  and  none  can  be  shown,  because 
"  none  ought  to  be,  th:^t  an  hypothecation  can  be  made  to  a  consignee. 
**  Great  mischiefs  might  arise,  if  captains  could  hypothecate  to  con- 
"  signees."  In  another  case,  (Rucher  r.  Cunningham,  2  Peters  Adm. 
R.  295,  307.)  Judge  Peters  seemed  to  admit,  that  a  bond  given  to  the 
consignees  of  the  ship  and  cargo  might  not  be  generally  sustainable. — 
But  he  added,  '*  I  will  not  say,  that  .there  may  not  be  cases,  where  the 
*!  consignee  is  not  bound,  more  than  any  other  lender,  to  advance  for  re- 
pairs, without  taking  the  ship  as  security  for  a  loan  on  maritime  interest. 
A  consignee  not  in  the  habit  of  dealing  with  or  crediting  an  owner, 
and  not  having  goods,  funds,  or  means  of  security  at  the  time,  seems 


u 


« 


« 
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23.  There  is  no  settled  form  of  contract  in  use  on  these  occa- 
sions; sometimes  an  instrument  in  the  form  of  a  bond,  at  others 

**  not  under  any  obligation  to  risk  bis  property  without  the  usual  and 
''  adequate  compensation  and  security."  In  the  Ship  Lavinia  r.  Bar- 
clay, (1  Wash.  Cir.  R.  49.)  Mr.  Justice  Washington  held  that  the 
consignee  of  ship  and  cargo  may  take  a  bottomry  bond,  if  he  has  no 
funds  in  his  hands,  which  are  not,  pursuant  to  owner's  orders,  to  be  ap- 
plied to  the  discharge  of  other  engagements,  for  which  he  is  bound.  In 
sitich  a  case  he  is  not  bound  to  make  further  advances  for  repairs  with- 
out security  and  marine  interest.  And  in  a  subsequent  case  (Ross  r. 
The  Ship  Active,  2  Wash.  Cir.  R.  226.)  the  same  learned  Judge  held, 
that  the  mcner  of  the  cargo ,  or  consignee  of  the  cargo  only,  is  not  bound 
to  make  advances  without  adequate  security  and  therefore  is  entitled 
to  take  a  bottomry  bond.  In  Read  v.  Com.  Ins.  Co.  (3  John  R.  352.) 
though  there  were  special  circumstances  in  the  case,  the  inclination 
of  the  Court  seemed  to  be  against  the  right  of  a  consignee  of  a  ship  and 
cargo  to  take  a  bottomry,  notwithstanding  the  owner  had  drawn  on  him 
for  the  full  value  of  freight  and  cargo. 

In  the  case  of  The  Hero  (2  Dodson  R.  139.)  Lord  Stowell  held  the 
doctrine,  that  a  person,  who  was  the  agent  of  the  ship  owner  in  a  foreign 
port,  was  not  precluded  thereby  from  taking  a  bottomry  bond  for  advanc- 
es. His  language  on  that  occasion  was,  **  Cases  may  possibly  arise  in 
"  which  an  agent  may  be  justified  in  so  doing.  It  can  be  no  part  of 
"  his  duty  to  advance  money  without  a  fair  expectation  of  being  reim- 
"  bursed  ;  and  if  he  finds  it  unsafe  to  extend  credit  to  his  employers 
"  beyond  a  certain  reasonable  limit,  he  may  then  surely  be  at  liberty  to 
"  hold  his  hand,  and  to  say,  T  give  up  the  character  of  agent,  and  as  any 
other  merchant  might  to  lend  his  money  upon  bond  to  secure  its  pay- 
ment with  maritime  interest."  In  the  particular  case,  however,  he  decid- 
ed against  the  validity  of  the  bond,  upon  the  ground  thatthe  advances  were 
originally  made  upon  the  personal  credit  of  the  owner.  In  a  subse- 
quent case.  The  Nelson,  (1  Hogg.  R.  169.)  the  same  learned  judge  sup- 
ported a  bottomry  bond  given  to  a  consignee  of  the  cargo,  &nd  agent 
of  the  charterer  of  the  ship,  though  there  was  a  consignee  of  the  ship  at 
the  port,  the  latter  not  being  willing  to  make  the  advances. 

In  a  case  before  the  District  Judge  of  Massachusetts,  (Breed  r.  The 
Ship  Venus,  decided  1805)  of  which  I  have  a  full  note,  it  was  decided, 
that  a  bottomry  bond  taken  in  a  foreign  country  by  an  agent  of  the  char- 
terers of  the  ship  in  the  name  of  the  charterers  was  good.  The  case 
was,  that  the  ship  belonged  to  Boston,  and  was  chartered  on  a  voyage 
td  Bristol  in  Erigland  and  back  to  Boston.     On  the  homeward  voyage 
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in  the  form  of  a  bill  of  sale,  at  others  of  a  different  shape,  is 
made  use  of  .(y).  But  whatever  be  the  form;  the  occasion  of 
borrowing,  the  sum,  the  premium,  the  ship,  the  voyage,  the  risks 
to  be  borne  by  the  lender,  and  the  subjection  of  the  ship  itself 
as  security  for  the  payment,  all  usually  are,  and  properly  ought 
to  be  expressed.  (2).     Bills  of  Exchange  drawn  by  the  master  on 


{ij)  The  reader  will  find  in  the 
•Appendix,  two  different  forms  used 
in  the  same  voyajre,  one  at  Bombay, 
the  other  at  the  Cape  of  Good  Hope. 


In  Johnson  v.  Sliippen,  2  Ld.  Rayin. 
982.  the  hypothecation  was  by  b3lof 
sale.    In  Meneione  v.  Gibbons^  3  Ter. 
Rep.  K.  B.  267.  it  was  by  bond. 


■  fc 


she  was  compelled  to  go  into  Kinsale  in  Ireland  to  refit ;  and  there  the 
necessary  sum  for  the  repairs  was  advanced  by  a  person  connected  in 
business  with  the  charterers  ;  and  a  bottomry  bond  was  taken  in  their 
name  for  the  amount.*  The  ship  completed  her  voyage  and  wa&libelkd 
in  the  Admiralty  on  the  bottomry  bond  by  the  charterers,  and  a  decree 
passed  in  their  favour.  On  that  occasion  Judge  Davis  said>  that  he  did  . 
not  find  -any  authority,  either  from  decided  cases,  or  genera}  principles^ 
to  introduce  the  limitations  contended  for,  either  as  to  the  rights  of  the 
master,  or  the  charterers.  That  the  master,  although  appointed  by  the 
charterers,  must  be  considered  as  approved  by  the  owner ;  and  he  had 
the  same  authority,  as  if  appointed  by  the  owner.  And  that  although  the 
charterers  might  have  advanced  their  money,  and  have  recovered  the 
amount  on  the  covenant  in  the  charter  party  by  the  owner  to  keep  tho 
ship  in  repair,  yet  they  werenot  bound  so  to  do;  and  by  entering  into 
the  bottomry  contract^  they  waved  their  remedy  on  the  charter-party  for 
the  advances  made  for  repairs. 

The  Consolato  del  Mare  (art.  104)  directs,  that  if  the  merchant  is  pre-' 
sent,  having  money,  he  shall  lend  it  for  the  ship's  necessities ;  if  he  has 
not  money,  the  master  may  sell  part  of  the  cargo,  giving  him  a  Hen  on 
the  ship  for  his  security/.  The  merchant  here  alluded  to  is  the  owner  of" 
the  cargo,  and  his  rights  do  not  seem  to  vary  from  those  of  the  consig- 
nee of  the  cargo,  when  the  cargo  is  on  freight.  See  The  Gratitudine,, 
(3  Rob.  R.  2 10.)  ^       • 

(2)  In  the  case  of  The  Nelson  (1  Ilngg.  R.  1G9,  170.)  Lord  Stoweil 
said,  "  the  form  of  these  bonds  is  different  in  different  countries.  So 
'*  is  their  authority.  In  some  countries  they  bind  the  owner  or  owners ;  in 
**  others  not ;  and  where  they  do  not,  though  the  form  of  the  bond  affects  to 
"  bind  the  owners,  that  part  is  insignificant,  but  does  not  at  all  touch 

• 

"  upon  the  efficiency  of  those  parts^  which  have  an  acknowledged  oper- 
«*,ation."     See  also  The  Tartar,  (1  Hagg.  Adm.  R.  I,  13.)     It  is  & 
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the  owner,  as  security  for  money  advanced  to  the  master,  though 
accompanied  with  a  verbal  engagement  by  him  that  the  ship- 
Bhall  be  liable,  cannot  be  considered,  as  an  instrument  of  hy- 
pothecation (z).  {3)  Upon  the  arrival  of  the  ship  in  this  coun- 
try, if  the  loan  is  not  repaid  within  the  time  prescribed,  the 
agent  of  the  lender  applies  to  the  Court  of  Admiralty,  with  the 
instrument  of  contract,  and  a  proper  affidavit  of  the  facts,  and 
obtains  a  warrant  to  arrest  the  ship,  and  cite  all  persons  inter- 
ested to  appearl)efore  the  Court,  if  they  think  proper  to  do  so 
(a).  If  in  the  course  of  the  proceedings  it  becomes  necessary 
to  sell  the  ship,  tlie  Court  decrees  a  sale  to  be  made  under  the 
direction  of  its  own  commissioners,  and  afterwards  distributes 
the  proceeds  among  the  different  claimants,  as  justice  re- 
quires :  and  this  may  be  done,  if  the  owners  or  persons  *in-  [*127] 
terested  in  the  ship,  do.  not  appear  at  the  times  appoia- 
ted  by  the  Court ;  otherwise  their  absence  or  default  would  oc- 
casion a  failure  of  justice.  (1) 


(z)  3  Vesey  &  Beams,  135.  19 
Vesey,  jun.  474,  and  2  Rose,  194  & 
229,  ex  parte  lialket. 


(a)  The  citation  is  generally  made 
by  posting  a  copy  of  the  warrant 
upon  some  part  of  the  ship. 


sufficient  description  of  the  sea  risk  in  the  bond,  that  the  money  is  to  be 
paid  at  such  a  time  "  after  tlie  ship  arrives  in  port ;"  for  if  she  never 
arrives,  or  is  lost  on  the  voyage,  the  bond  is  gone.     (Ibid.) 

Where  various  claims  are  mixed  up  in  a  bottomry  bond  it  is  incum- 
bent  on  the  holder  to  separate  them,  and  shew  distinctly  to  the  Court 
the  nature  and  origin  of  each,  before  he  can  claim  a  decree  for  any  of 
them.     The  Aurora,  (1  Wheaton  R.  96.) 

(3)  Bat  the  taking  of  such  bills  of  exchange,  and  an  instrument  of 
bottomry,  as  collateral  security  for  thepayment  there  for,  does  not  invali- 
date the  bottomry,  i'f  such  security  was  stipulated  for  on  the  advance. 
The  Tartar,  (1,  Hagg.  Adra.  R.  1,  7,  10,  14.)  The  Nelson,  (1  Hagg. 
Adm.  R.  I69,-179.)  The  Schr.  Zephyr,  (3  Mason  R.  341.)  The 
Jane,  (1  Dodson  R.  466.)' 

w 

(1)  The  course  in  our  admiralty  Courts  is  to  decree  a  sale  of  the 
vessel,  if  necessary  ;  and  the  sale  is  made  by  the  Marshal  of  the  District. 
It  has  been  already  stated  in  the  antecedent  notes,  that  a  bottomry  bond 
may  be  good  in  part,  and  bad  in  part ;  that  is,  it  may  be  sustained  as.  to 
some  of  the  claims  for  which  the  bottomry  was  given,  and  rejected  as  to 
others.  The  Aurora,  (1  Wheaton  R.  96.)  The  Packet,  {Z  Mason  R. 
255.)     The  Tartar,  (1  Hagg.  R.  1.)     The  Nelson,(l  Hagg.  R.  169. 
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29,  This  proceeding  in  rem.  against  the  ship  itself,  is  the  pro- 
per and  peculiar  province  of  the  Court  of  Admiralty.  The  ju- 
risdiction of  the  Courts  of  Common  Law  is  exercised  by  suit 
against  the  person  only  (except  in  some  particular  cases  of  for- 
feiture, or  demands  of  the  crown)  although  in  many  cases  judg- 
ment is  ultimately  pronounced  for  the  recovery  of  the  subject 
of  dispute  in  specie. 

30.  The  legality  of  the  proceedings  in  the  Court  of  Admiral- 
ty, in  case  of  such  hypothecation  by  the  master  in  Vl  foreign  coun- 
try^ which  are  calculated  to  administer  justice  in  a  manner  that 
cannot  be  effected  by  the  Courts  at  Westminster  Hall,  has  been 
recognized  by  those  Courts  in  a  variety  of  cases,  and  is  now  so 
fully  established,  that  it  appears  unnecessary  to  mention  their 
particular  circumstances,  and  I  shall  therefore  merely  refer  to 
them  in  a  note  (6),  in  order  to  enable  the  learned  reader  to  con- 
sult them  with  facility,  if  he  has  occasion  to  do  so.  (1) 


(h)  Brid^man's  Case,  12  Jds,  1. 
Hob.  11.  Moor.  918.  1  Ro.  Ab.  530, 
Scarhoroufrh  v.  Lyras.  3  Car,  1 
Latch,  25:^.  Nov,  95.  Corset  v.  Huse- 
ly,  1  ff .  &  //.  Comb.  135.  Rej). 
temp.  Holt.  48.  Benzen  v.  JefferieSy  8 


&  9  fF\  a  1  Ld.  Raym.  152.  Johnson 
V.  Shippen.  2  .^nn,  2  Ld.  Ravm.  982. 
Salk.  35.  6  Mod.  79.  Rep.  temp.  Holt, 
48.  Lister  v.  Baxter^  12  Geo.  1.  Stra. 
G95.  Mendone  v.  Gibbons^  29  Geo,  3. 
3  Ter.  Rep.  K.  B.  2G7. 


*  - 


The  Hero,  (2  Dodson  139.)  It  is  not  therefore  impeached  by  deductions 
and  disallowaoces ;  or  by  partial  defects.  (Ibid.)  Nor  is  its  validity  affect- 
ed by  the  conduct  of  a  third  party.     The  Zodiac  (1  Hagg.  R.  320,  322.) 

And  if  the  maritime  interest  reserved  be  exorbitant  and  unjustifi- 
able under  all  the  circumstances,  it  may  be  moderated  by  the  Court; 
though  in  so  doing  it  will  act  with  great  caution  and  delicacy.  The 
Zodiac,  (1  Hagg.  R.  320,  320.)  The  Ysabel,  1  Dodson  R.  278.  The 
Augusta,  (1  Dodson  R.  283.)  The  Packet,  (3  Mason  R.  255.)  Wil- 
mer  v.  The  Smilax,  (2  Peters  Adm.  295.) 

•  Courts  of  Admiralty  will   marshal   the  assets,  where  the  interests  of 
shippers  are  concerned,  and   apply  the  property  of  the  owner  and  mas* 
ter  first  to  discharge;  the  bond,  where  the  property  of  all  are  bound. 
The  Packet,  (3  Mason  R.  255.) 

Where  a  bottomry  suit  has  been  once  commenced  and  afbandoned,  the 
Court  will  not  support  a  second  suit  on  the  same  bond,  unless  under 
strong  circumstances.     The  Fortitudo,  (2  Dodson  R.  58.) 

^1)  It  seems  unnecessary  to  do  more  than  refer  the  reader  to  the 
preceding  notes  in  this  chapter,  to  establish  the  position,  that  this  juris- 
diction is  clearly  settled  in  America. 
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31.  It  is  however  equally  clear,  that  the  master  caanot  charge 
the  ship  by  any  instrument  of  hypothecation  for  anydebt  of  his 
own.  The  attempt  would  be  a  fraud  in  him ;  and  those,  who 
should  aid  him  to  do  so,  would  be  parties  to  the  fraud ;  and  there- 
fore the  fairness  of  the  loan  may  be  made  the  subjectof  inquiry 
and  contest,  if  justice  require  it.  But  provided  the  ship  have 
been  in  a  state  of  want,  and  the  money  fairly  advanced  to  the 
master  to  relieve  her,    his  subsequent  misapplicatbn 

*of  it  will  not  deprive  the  lender  of  the  benefit  of  kis[*128] 
security  (c).  (1) 

As  an  illustration  of  this  rule,  that  the  master  cannot  bind 
the  ship  for  a  debt  of  his  own,  the  following  case  is  related  by 
Loccenius  (d).  The  master  of  a  ship  being  in  a  Spanish  port, 
and  having  exposed  the  ship  to  seizure  by  his  neglect  to  comply 
with  a  particular  regulation  of  the  country,  entered  into  an 
agreement  with  a  person,  .who  was  supposed  to  possess  sufficient 
influence  to  obtain  the  restitution  of  the  ship,  to  pay  him  a 
very  considerable  sum  with  maritime  interest,  if  he  should  pro- 
cure the  restitution  of  the  ship,  and  she  should  afterwards  re- 
turn home  in  safety  ;  and  for  securing  the  payment  executed  an 
instrument  in  the  nature  of  a  bottomry  bond.  By  the  interest 
of  the  person,  with  whom  the  agreement  was  made,  the  ship 
was  restored  ;  and  afterwards  returned  home  in  safety ;  and  he 
instituted  a  suit  against  the  ship  upon  the  instrument  executed 
to  him  by  the  master,  But  it  was  determined  that  the  ship  and 
owners  were  not  chargeable  by  this  contract. 

32.  It  should  be  observed  of  these  securities  in  general,  that 
if  they  are  given  at  different  periods  of  a  voyage,  and  the  value 
of  the  ship  is  insufficient  to  discharge  them  all,  the  last  in  point 
of  date  is  entitled  to  priority  of  payment,  because  the  last  loan 
furnished  the  means  of  presdrving  the  ship,  .and  without  it  the 


(c)  Dig.  14.  1.  7.  2.  MoUoy,  book 
2  ch.  11.  sect.  11.  See  also  the 
judgment  of  Sir  TV.  ScoU,  in  the  case 


of  the  Gratitudine,   Mazzoloy  3 
Rob.  A,  R.  272. 
(d)  Lib:  2.  c.  6.  s.  12. 


(I)  The  same  principles  belong  to  our  law.     See  Keith  i;.  Murdock. 
(2  Wash.  Cir.  R.  297.)  and  the  note  to  page  125.  (1) 
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former  lenders  would  entirely  have  lost  their  security ;  $alvam 
fecit  totius  fignoris  causam  (e).  (2) 

This  is  the  general  rule,  but  the  security  last  in  date  must 
have  arisen  out  of  the  destitute  situation  of  the  master,  and  his 

inability  to  obtain  the  necessary  supplies  for  his  vessel, 
[•129]  on  the  personal  credit  of  himself  or  his  •employers. 

Otherwise  it  will  not  be  a  security  of  that  privileged  kind, 
which  is  entitled  to  claim  precedence  and  defeat  the  right  of  a 
foreign  merchant,  i^ho  has  previously  advanced  money  on  the 
ship  :  This  was  the  decision  in  a  case  in  the  Court  of  Admiralty, 
of  which  the  following  were  the  facts.  The  vessel  was  bound 
on  a  voytge  from  Malta  to  London^  and  put  into  Port  Mahbn  in 
distress,  ivhere  the  master  hypothecated  the  ship  and  freight. 
The  ship  being  repaired,  proceeded  on  her  voyage,  and  in  con- 
sequence of  damage  put  into  Cork^  from  whence  the  master  ap- 
plied bj  letter  to  the  principal  owners  of  the  cargo  .  for 
money  to  pay  for  the  necessary  repairs,  who,  in  consequence  of 
this  application,  opened  a  credit  with  Messrs.  Goin  fy  Fennel  of 
Cork^  and  gave  them  directions' to  advance  such  money  to  the 
master,  as  should  be  requisite  to  repair  the  ship.  Messrs.  Goin 
&/-  Fennel  advanced  the  money,  and  took  bonds  of  bottomry, 
which  they  indorsed  over  to  the  principal  owners  of  the  cargo, 
and  drew  on  them  bills  of  exchange  for  the  amount  of  the  money 
so  advanced  to  the  master.  The  Court  pronounced  for  the  va- 
lidity and  priority  of  the  first  bottomry  bond  granted  at  Port 
Mahon  (/). 

33.  The  value  of  the  ship  and  freight,  supposing  the  ship  to 
reach  the  place  of  destination,  may  sometimes  be  thought  an  in- 
sufficient security  for  the  amount  of  the  expenses  of  the  repairs, 
&c.  necessary  to  put  the  ship  into  a  condition  to  proceed  with 
its  cargo  and  perform  the  voyage.  In  such  a  case  of  necessity,  it 
has  been  always  held,  that  the  master,  if  he  cannot  otherwise 
obtain  money,  may  sell  a  part  of  his  cargo  to  enable  him  to  con- 
veytlie  residue  to  the  destined  portfg-) ;  and  it  has  been  very 


(c)  Bynkcrsliook,  Quest.  Jur.  Pub, 
lib.  1.  c.  19. 

(f)  Rhadabtanthe,  Mayer^  1 
Dodson,  A,  R,  201. 

(g-)  So  where  money  is  necessary 


to  discharge  the  salvage  on  a  recap- 
ture: by  Lord  ElUnborough,  Ch. 
Justice,  in  Parmenlerv.  Todhunttr^  1 
Campbell,  541. 


(2)  The  same  principle  was  established  by  Lord  Stowell,  in  the 
Sydney  Cove,  (2  Dodson  R.  1.) 
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eolemnly  decided  in  the  Court  of  Admiralty,  that  the  mas- 
ter may  hypothecate  the  *cargo  as  well  as  the  ship  and  [*130] 
freight  (A).     An  Imperial  ship  coming  from  the  Mediterra- 
nean with  a  cargo  of  fruit  to  London,  was  driven  into  Lisbon  to 
refit    An  estimate  and  survey  were  made  under  the  authority,  of 
a  Court  at  Lisbon,  and  it  was  declared  by  the  surveyors  that  the 
ship  was  of  sufficient  value  to  warrant  the  repairs.  The  sum,  for 
which  the  deed  of  hypothecation  was  executed,  exceeded  the  es- 
timate of  the  ship  in  its  damaged  condition,  and  of  the  freight, 
by  a  sum  which  was  supposed  to  be  about  equal  to  the  charge, 
that  would  fall  upon  the  cargo,  for  unloading,  warehousing,  &c. 
The  ship  arrived  at  London  ;  and  the  loan  not  being  discharged, 
the  creditor  instituted  a  suit  in  the  Court  of  Admiralty  against 
tiie  ship  and  cargo.   The  ship  produced  cqnsiderably  less  than  its 
estimated  value,  on  account  of  its  being  a  foreign  ship,  and  the 
impossibility  of  obtaining  a  register  for  it.  It  was  admitted,  that 
the  question  as  to  the  validity  of  the  hypothecation  of  the  ccirgo 
had  never  been  actually  contested  and  decided  in  this  country ; 
but  several  precedents  of  proceedings  in  the  Court  upon  similar 
cases  were  found  among  the  records  of  the  Court,  and  it  was  a« 
greed,  that  the  practice  of  hypothecating  the  cargo  in  such  ca- 
ses was  frequent  among  merchants.      It  did  not  appear  whether 
or  no  the  master  had  an  opportunity  of  sending  the  cargo  by  an- 
other ship  :  but  the  learned  Judge  of  the  Court  held  that,  ac- 
cording to  all  the  authorities  on  the  subject  of  transhipment,  the 
master  was  not  bound  to  tranship,  and  thinking,  upon  the  view 
of  all  the  circumstances  of  the  case,  that  the  master  had  acted 
for  the  best  according  to  the  appearance  of  things  at  the  time, 
decided  that  the  hypothecation  of  the  cargo  was  valid ;  consid- 
ering the  hypothecation  of  the  whole  to  be  both  in  its  prin- 
ciple, and  in  the  consequences,  that  nigight  ordinarily  *re  [*131] 
suit  firom  it,  exactly  analogous  to  the  sale  of  a  part. 
On  account  of  the  great  importance  of  the  question,  the  learn- 


(A)  The  Gratitudine,  Maxzda, 
3  Rob.  A.  R.  240.  The  instrumeDt 
of  hy|>othecation  used  on  this  occa- 
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sion  will  be  found  in  the  appendix  to 
this  Treatise,  No.  IV. 
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cd  Judge  ifiTited  the  parties  to  bring  it  by  appeal  before  anoth- 
er tribunal.  (1) 

34.  It  has  been  observed,  that  whereter  the  master  may 
pledge  the  ship,  he  may  pledge  the  freight  also.  A  questioii 
upon  the  extent  of  such  a  pledge  has  been  decided  in  the  Court 
of  Admiralty  (t).  The  master  of  a  Hamburgh  ship,  being  at 
Baltimore,  and  about  to  sail  for  Cork,  executed  a  bottomry  bond, 
purporting  to  bind  the  ship  and  her  freight,  in  general  terms, 

({)  The  Jacob,  Btar,  4  Rob.  Ad.  Rep.  245. 

(1)  The  same  doctrine  is  folly  recognized  in  America.  See  United 
Ins.  Co.  r.  Scott,  (1  John.  R.  106).  Rucher  r.  Cnnningham,  (2  Pe> 
ters  Adm.  295.)  The  Packet,  (3  Mason  R.  255.)  Ross  I7.  The  i^p 
Active,  (2  Wash.  Cir.  R.  226,)  Fontaine  v.  Columbian  Ins.  Co.  (9  John. 
R.  29.) 

But  this  power  of  the  master  over  the  cargo  ceases,  when  the  ship 
has  arrived  at  the  port  of  destination ;  iot  his  control,  as  master,  over 
it,  is  then  gone ;  and  in  judgment  of  law,  it  is  then  in  the  possession 
of  the  consignees.  United  Ins.  Co.  v.  Scott,  (1  John.  R.  106.)  And 
his  right,  as  master,  would  not  be  helped  by  the  fact,  that  he  is  in  whole 
or  in  part  consignee  of  the  cargo ;  for,  if  he  is,  then  the  application  of 
the  cargo  or  its  proceeds,  after  such  arrival,  to  the  ship's  necessities,  is 
deemed  an  application  by  him  as  consignee,  and  not  as  master  ;  and 
he  is  responsible  for  such  application  to  the  owners  of  the  cargo,  as  a 
breach  of  trust.     Ibid. 

In  order  to  pledge  the  cargo,  there  should  be  an  express  pledge  of  it 
in  the  substance  of  the  bond.  It  is  not  sufficient  to  state  by  way  of  re- 
cital, that  the  master  was  necessitated  to  take  the  sum  loaned  on  the 
vessel,  freight  and  cargo,  if  the  subsequent  parts  of  the  bond  pledge 
only  the  ship  and. freight.  But  if  the  omission  be  by  mere  mistake,  a 
Court  of  Admiralty  will  reform  the  bond.  The  Sch.  Zephyr,  (3  Ma« 
son  R.  341.) 

The  master  is  not  bound  to  apply  the  money  of  shippers  on  board,  ia 
preference  to  selling  goods,  to  relieve  the  ship's  necessities,  or  in  pre-> 
ference  to  borrowing  on  bottomry.  He  must  consider  the  nature  and 
objects  of  the  voyage,  and  the  interests  of  all  concerned.  The  Packet, 
(3  Mason  R.  255.) 

There  is  not  any  absolute  necessity  of  an  accurate  description  of  the 
voyage  in  the  bottomry  bond,  but  it  is  sufficient. that  it  is  stated  as  near 
as  it  nlay  be  in  substance.  And  where  the  voyage  is  indefinite,  the 
master  must  describe  the  voyage,  cypres,  as  near  as  he. can.  The 
Jane,  (1  Dodson  R.  463.) 
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neither  expressly  confined  to  the  freight  of  the  present  voyage, 
nor  extended  to  future  adventures.    The  ship  sailed  to  Dublin 
instead  of  Corky  and  thereby  the  holder  of  the   bond  lost  the 
opportunity  of  instituting  proceedings  upon  it  at  that  time,  and 
the  freight  was  accounted  for  to  the  owners,  though  the  devia- 
tion did  not  appear  to  have  been  made  with  this  view.     From 
Dublin  the  ship  sailed  again,  to  AmericcL,  and  from  thence  to 
London,  at  which  latter  place  the  holder  procured  the  ship  to 
be  sold  under  the  authority  of  the  Court  of  Admiralty  ;  and  the 
produce  being  insufficient  to  discharge  the  bond,  he  petitioned 
the  Gh)urt  to  have  the  freight  of  the  last  voyage  applied  to  that 
purpose.    The  freight  was  then  in  the  hands  of  the  agent  of  the 
owners  :  it  was  objected  that  such  a  bond  created  a  lien  upon 
the  freight  of  the  existing  voyage  only,  but  the  learned  Judge  of 
the  Court,  adverting  to  the  fact  of  the  freight  of  both  voyages 
having  come  to  the  account  of  the  owners,  granted  the  prayer ' 
of  the  petition  ^  at  the  same  time,  desiring  '^  not  to  be  under- 
*^  stood  as  laying  down  any  general  rule  applicable  to  all  cir- 
^'  cumstances  and  all  cases,  where  any  third  party  might  have 
"  become  interested  in  the  freight  of  the  subsequent  voyage."  (2) 

(2)  When  the  freight  is  pledged  by  the  hypothecation,  it  means  the 
freight  of  the  whole  voyage,  and  not  merely  from  the  intermediate  port, 
where  the  repairs  and  supplies  are  furnished,  to  the  final  port  of  dis- 
charge.    The  Sch.  Zephyr,  (3  Mason  R.  341.) 

There  remain  several  other  points  respecting  bottomry  bonds,  which 
are  proper  to  be  noticed  at  the  close  of  this  chapter. 

(1.)  A  bottomry  bond  given  by  the  master  of  a  ship,  which  is  a  cartel 
in  an  Enemy's  port,  for  necessary  repairs,  is  valid,  and  may  be  enforced 
in  our  Courts,  notwithstanding  the  lender  be  an  enemy.    Crawford  v 
The  William  Penn,  (1  Peters  Cir.  R.  106.) 

A  bottomry  bond,  given  on  a  belligerent  ship,  falls  on  the  capture  of 
the  ship,  and  will  not  be  recognized  as  a  subsisting  interest  in  the 
prize  Courts  of  the  captors,,  even  in  favour  of  a  subject  of  the  capturing 
power.     The  Tobago,  (5  Rob.  R.  194.) 

A  hired  transport  in  the  Government's  s^vice  is  not  incapacitated 
from  being  the  subject  of  an  hypothecation.     (1  Dods.  R.  463.) 

(2.)  A  bottomry  bond  is  preferred  to  every  other  claim  or  privilege 
lor  the  voyage,  on  which  it  is  founded,  except  the  claim  for  seamen's 
wages.  The  Madonna  D'Idra,  (1  Dods.  R.  40.)  And  in  The  Sydney 
<^ve,  (3  Dods.  R.  1, 18)  the  Court  said,  that  the  claim  of  a  mariner 


131    PART  n.    CHAP,  m.— MASTER'S  AUTHORTTT,  &c- 

for  wagei3  stood  on  very  different  ground  from  those  of  a  bond  bolder  ; 
and  that  the  hypothecation  of  a  ship  could  not  direst  his  interests^  not 
even  the  sale  of  it,  except  it  was  made  under  the  authority  of  a  ccnnpe- 
tent  Court  That  a  seaman's  claim  for  his  wages  was  sacred  as  long 
as  a  single  plank  of  the  ship  remained.  See  also  Blaine  o.  The  Ship 
Charles  Carter,  (4  Cranch,  328.) 

(3.)  A  bottomry  bond  does  not  constitute  an  indelible  lien  on  the 
ship.  It  vests  no  al>solute  indefeasible  interest  in  the  ship;  and 
therefore,  so  far  as  respects  subsequent  purchasers,  or  creditors,  it  be- 
comes Toid  by  an  omission  to  enforce  it  within  a  reasonable  time.  Such 
delay  amounts  to  a  waiver  in  their  favour.  Therefore,  if  a  bottomry 
holder  suffers  the  ship  to  make  several  voyages,  without  asserting  his  li- 
en, and  executions  are  levied  upon  the  ship  by  other  creditors,  the  hold- 
er loses  his  lien  on  the  ship.  Blaine  r.  The  Ship  Charles  Carter,  (4 
Cranch,  328.) 

(4.)  If  a  bottomry  holder  discharge  the  wages  due  to  the  crew,  he  is 
permitted  to  have  the  same  priority  and  lien  on  the  proceeds  of  the  ship, 
which  they  would  have.  The  Kammerhevie  Rozencratz,  (1  Hagg. 
Adm.  R.  62.) 

(5.)  Where  the  voyage  has  never  been  performed,  but  the  ship  has 
been  lost — as,  for  instance,  by  capture — and  aAerwards  restitution  in 
▼alue  has  been  ultimately  decreed,  though  the  bottomry  holder  loses  his 
remedy  on  the  bond,  at  common  law,  yet  he  is  entitled  to  recover  his 
portion  of  the  proceeds  in  the  nature  of  salvage.  Appleton  v.  Crown- 
inshield,  (3  Mass.  R.  443.  8  Mass.  R.  340.)  Quere,  whether  he 
might  not  sue  in  the  Admiralty  against  the  owner,  as  having  such  pro- 
ceeds in  value  in  his  hands  subject  to  the  lien  ? 

(6.)  In  entering  a  decree  in  the  Admiralty,  the  true  rule  is,  to  con- 
sider the  sum  lent,  and  the  maritime  interest,  as  the  principal,  and  to 
allow  common  interest  on  that  sum  for  the  delay  of  payment,  from  the 
time  such  principal  became  due.     The  Packet,  (3  Mason  R.  255.) 
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CHAPTER  THE  FOURTH. 


OF  THE  BEHAVIOUR  OF  THE  MASTER  AND  MARINERS. 


1 .  The  great  trust  reposed  in  the  master  by  the  owners,  and 
the  great  authority  which  the  law  has  vested  in  him,  require  on 
his  part,  and  for  his  own  sake,  no   less  than  for  the  interest  of 
his  employers,  the  utmost  fidelity  and  attention.    For  if  any  in- 
jury or  loss  happen  to  the  ship  or  cargo  by  reason  of  his  negli- 
gence or  misconduct,  he  is  personally  responsible  for  it ;  and 
although  the  merchant  may  elect  to  sue  the  owners,  they  will 
have  a  remedy  against  him  to  make  good  the  damages,  which 
they  may  be  compelled  to  pay.   So,  if  he  make  any  particular 
engagement  or  warranty  without  a  sufficient  authority  from  his 
owners,  although  the  owners  may  be  answerable  to  the  persons 
with  whom  he  contracts,  by  reason  of  the  general  power  belong- 
ing to  his  situation  and  character,  he  is  in  like  manner  respon- 
sible to  the  owners  for  the  injury  sustained  by  them  in  conse- 
quence of  his  acting  beyond,  or  in  violation  of,  the  particular 
authority  given  to  him  (a).  (1) 


(a)  The  owners  are  also  answer- 
able for  damage  done  hy  their  ship 
to  another  through  negligence ;  and 
this  although  the  ship  be  chartered 


to  the  Commissioners  of  the  Na\'y, 
and  u  naval  officer  be  on  board,  and 
have  tlie  command.  Fletcher  v.  Brad- 
dick,  2  New.  Rep.  C.  P.  182. 


(l)'The  same  doctrine  is  recognized  in  our  law.  In  Stone  v,  Ketland, 
(I  Wash.  Cir.  R.  142)  it  was  laid  down  as  a  rule,  that  a  man,  who  un- 
dertook to  navigate  a  ship,  was  pledged  to  his  owners^  and  he  and  they 
to  all  the  world,  who  might  be  affected,  for  his  skill,  care  and  attention. 
It  is  not  sufficient,  that  he  exercises  his  best  judgment ;  be  must  pos- 
sess competent  skill  as  a  commander.  In  Purriance  v,  Angus,  1  Dall. 
R.  180,  the  Court  said,  that  it  is  a  wrong  position,  that  a  master  of  a 
ship  is  not  answerable  for  an  error  in  judgment,  but  only,  for  the  fault  of 
the  heart  in  civil  matters.  Reasonable  care,  attention,  prudence  and 
fidelity,  are  expected  from  the  master  of  a  ship ;  and  if  any  misfortune 
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1.  I.  He  is  boand  also  to  employ  his  whole  time  and  atten- 
tion in  the  senrice  of  his  employers,  and  the  performance  of  the 
duties  of  his  particular  character,  and  is  not  at  liberty  to  enter 


oc  misckief  ensue  (roni  the  want  of  them,  either  in  himself  or  his 
ners,  be  is  responsible  in  a  civil  action.     S.  C  Bee's  Adm.  R.  369. 
In  Talbot  v.  The  Commanders  and  Owners  of  Three  Brigs,  (1  DalL 
TL  9'3),  the  responsibility  of  the  owners  for  the  default  of  the  master  far 
an  illegal  seizure  upon  the  high  seas  was  fully  maintained.     And  in 
these  latter  cases,  (which  occurred  during  the  revolutionary  war)  tlie 
right  to  institute  proceedings  in  the  Admiralty  by  a  suit  in  personam 
ibr  torts  on  the  high  seas,  against  the  master  and  owners,  and  by  the 
latter  over  against  the  master,  for  the  damages  recovered  against  them 
for  the  master's  default,  was  expressly  decided.     It  is  not  the  design  of 
these  notes,  to  enter  into  a  consideration  of  the  nature  and  extent  of  the 
Admiralty  Jurisdiction  over  cases  of  tort,  and  damage  on  the  high  seas, 
either  to  persons  or  property,  or  to  point  out  the  circumstances,  under 
which  the  responsibility  of  the  owners  has  been  held  to  apply.     The 
learned  reader  will  find  many  cases,  where  redress  has  been  admini»> 
tered  in  cases  of  spoliation,  collision,  illegal  seizure,  and  personal  dam- 
age on  the  high  seas,  both  on  the  instance  and  prize  side  of  the  CkNurt, 
in  the  recent  Admiralty  Reports,  some  of  which  are  referred  to  in  a 
preceding  note.     (Page  99,  note  3.)     See  also.  Martens  v.  Ballard, 
Bee's  Adm.  R-  51.     Slowcum  v,  Mayberry,  (2  Wheaton  R.  1.)     The 
Apollon,  (9  Wheaton,  362.)    Manro  v,  Almeida,  (10  Wheaton  B.  473, 
486.)     The  Dundee,  (1  Hagg.  Adm.  R.  109.)     The  Marianna  Flora, 
(11  Wheaton  R.  1.)      The  Palmyra,  (12  Wheaton  R.  I.)     Burke  v. 
Trevitt,  (1  Mason  R.  96.)     The  Ruckers,  (4  Rob.  73.)     The  Agio- 
court,  ^1  Hagg.  Adm.  R.  261.)     The  Enchantress,  (1  Hagg.  Adm.  R. 
395.)    Chamberlain  v.  Chandler,  (3  Mason  R.  242.)    In  this  last  case, 
the  duties  of  the  Master  to  Passengers  is  largely  considered. 

The  owners  of  a  ship,  as  well  as  the  master,  are  responsible  for  the 
goods,  which  they  have  undertaken  to  carry,  if  stolen  or  embezzled  by 
the  crew,  or  by  any  other  person,  though  there  be  no  fault  or  negli- 
gence imputed  to  them.  Shieflfelin  v.  Harvey,  (6  John.  R.  170.)  Wat- 
kinson  r.  Laughton,  (8  John.  R.  213.) 

The  responsibility  of  the  owners  for  the  acts  of  the  master  is  not, 
however,  universal ;  but  is  confined  to  cases  within  the  scope  of  the  au- 
thority confided  to  him.  Reynolds  r.  Toppan,  (15  Mass.  R.  370.) 
They  are  not,  therefore,  liable  for  acts  of  piracy  committed  by  him. 
Dies  V,  The  Owners  of  the  Revenge,  (3  Wash.  Cir.  R.  262.)    See  also. 
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into  any  engagement  for  his  own  benefit,  that  may  occupy  any 
portion  of  his  time  in  other  concerns  :  and  therefore  if  he  do 
so,  and  the  price  of  such  engagement  happen  to  be  paid  into 
the  hands  of.  his  owners,  they  may  retain  the  money, 
and  he  cannot  recover  it  from  them.  This  *is  well  il-[^13d] 
lustrated  by  the  following  case  : — The  master  of  an 
English  ship,  being,  at  Smyrna,  entered  into  an  agreement  with 
the  deputy  commissary  of  an  English  army  to  let  the  ship  to 
government  for  six  months  ;  and  having  stipulated  that  his 
owner  should  receive  forty  shillings  per  ton  per  month,  he  re- 
quired that  he  himself  should  be  allowed  the  usual  primage. 
The  commissary  refused  to  make  any  allowance  by  way  of  pri- 
mage, the  fteight  being  so  very  high  ;  but  as  he  expected  great 
assistance  from  the  master's  skill  and  activity  in  managing 
the  transport  service  in  that  quarter,  he  agreed  that  instead  of 
primage  the  master  should  be  allowed  one  shilling  per  ton  per 

The  Dundee,  (1  Hagg.  Adm.  Jl.  109,  113,  120.)  Bynk.  a  P.  Jur.  lib. 
1,  ch.  19.     Duponceau's  Translation,  pp.  147, 153. 

The  owners  of  a  ship  may  at  their  pleasure  dismiss  the  master.  Up- 
on a  general  retainer  for  no  particular  voyage,  they  may  dismiss  him 
without  any  cause  assigned,  exactly  as  they  may  any  other  agent. 
But  if  he  has  been  retained  for  any  particular  voyage,  and  has  signed 
bills  of  lading,  &c.,  he  is  certainly  entitled  to  compensation,  if  he 
thereby  incurs  any  loss,  or  sustains  any  damages,  unless  the  dismission 
be  for  a  sufficient  cause.  Montgomery  v.  Wharton,  (1  Peters  Adm.  R. 
397.     S.  C.  1  Dall.  R.  49.     S.  C.  Bee's  Adm.  R.  388.) 

Upon  an  application  of  a  majority  of  partowners,  the  Court  of  Admi- 
ralty will  displace  a  master,  even  though  he  is  a  partowner.  The 
dispossession  of  a  master  is  in  its  nature  not  an  uncommon  proceeding. 
All  that  the  Court  requires  in  cases,  where  the  master  is  not  a  nowner, 
is,  that  the  majority  of  the  proprietors  should  declare  their  disinclina- 
tion to  continue  him  in  possession.  In  the  case  of  a  master,  who  is  al- 
so a  partowner,  something  more  is  required,  before  the  Court  will  pro- 
ceed to  dispossess  a  person,  who  is  also  a  proprietor  of  the  vessel,  and 
whose  possession,  therefore,  the  common  law  is  upon  general  principles 
inclined  to  maintain.  Some  special  reason  is  commonly  stated,  to  in- 
duce the  Court  to  interpose.  The  New  Draper,  4  Rob.  287.  The  Jo- 
han  ^  Siegmund,  Edw.  R.  242.  The  Sea  Renter,  (1  Dodson  R.  22.) 
But  it  rarely  interferes  in  cases  of  foreign  ships,  to  dispossess  the  mas- 
ter.    (Ibid.) 
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month  on  the  ship's  tonnage.  The  ship  remained  in  the  Medi-' 
ierranean  under  this  contract  for  about  nine  months.  The  mas- 
ter might  have  obtained  a  cargo  of  merchandize  at  Smyrna^  up- 
on which  he  would  be  entitled  to  a  primage  of  five  per  cent  on 
the  freight  :  during  the  period  of  this  engagement  his  personal 
exertions  were  of  considerable  benefit  to  the  public  service. 
The  whole  of  the  money  was  paid  by  government  into  the  hands 
of  the  owner  ;  and  the  master  brought  an  action  against  him  to 
recover  this  allowance.  The  cause  was  tried  before  Lord  El- 
lenboroughy  who  said,  "  Is  it  contended  that  a  servant,  who  has 
"  engaged  to  devote  the  whole  of  his  time  and  attention  to  my 
"  concern,  may  hire  out  his  services,  or  a  part  of  them,  to 
"  another  !  It  would  have  been  a  different  thing,  if  the  owner 
"  had  been  suing  for  this  money ;  but  I  am  clearly  of  opinion 
"  that  at  all  events  thie  present  plaintiff  has  no  right  to  it.  Un- 
"  der  this  contract  he  must  have  been  taken  from  superintend- 
"  ing  the  defendant's  ship  ;  and  I  don't  know  how  far  it  might 
"  go,  if  such  earnings  could  be  recovered  in  a  court  of  justice. 
"  No  man  should  be  allowed  to  Jiave  an  interest  against  his 
*^  duty.  I  will  assume  that  the  plaintiff  obtained  as  high  a 
"  freight  as  possible  for  his  owners,  and  that  his  services  to 
"  government  were  meritorious  ;  still  there  would  be  no  sccur- 

"  ity  in  any  department  of  life  or  business,  if  servants 
[♦134]  "  *couId  legally  let  themselves  out  in  whole,  or  in  part. 

"  My  opinion   upon  the  subject  is  quite  decisive  ;  and  if 
**  it  be  doubted,  I  beg  that  a  bill  of  exceptions  may  be  tender- 
"  ed  (6)."    No  lawyer  will  doubt  the  correctness  of  this  opinion. 
It  was  fit  that  the  reader  should  be  informed  of  it  in  the  very 
forcible  terms,  in  which  it  was  expressed. 

Upon  principles  analogous  to  those  which  governed  the  deci- 
sion in  the  case  of  Thompson  v.  Havilock  it  was  ruled  by  Lord 
Ellenhoroiigh,  that  a  premium  received  by  the  master  of  a  ship 
from  the  state  of  the  exchange,  in  respect  of  a  bill  drawn  by 
him  upon  his  owners  on  the  ship's  account,  belonged  to  the 
owners  ;  although  it  was  suggested,  that  iii  practice  the  roaster 
was  allowed  to  retain  a  profit  of  this  kind  for  his  own  use  (c). 


(h)  Thompson  v.  HavHock,  1  Cf^mp- 
bell  527.  Upou  the  recommendation 
of  the  Ch.  Justice,  the  owner  con- 
sented to  make  the  master  some 
allowance  in  the  nature  of  primage. 


But  he  could  not  have  insisted  upon 
this. 

(c)  Diplock  if  others  ▼.  Btackbum. 
3  Uampbell.  43.     ■ 


OP  MASTER  AND  MARINERS.  134 

2.  It  is  impossible  to  Frame  any  set  of  general  rules  competent 
to  enforce  the  performance  of  all  the  civil  obligations  of  a  person 
of  this  description,  and  the  legislature  of  this  country  has  very 
prudently  declined  the  attempt.  (1)     With  respect  however  to 

(1)  The  truth  of  the  remark  m  the  text  cannot  be  denied.  It  jnay 
not,  however,-  be  useless  to  state  some  general  duties,  which  devolve  on 
the  master  in  the  course  of  the  voyage,  and  which  have  come  under  the 
consideration  of  Courts  of  Justice. 

When  the  progress  of  a  voyage  is  interrupted  by  any  casualty,  such  as 
capture,  shipwreck,  or  other  accident,  the  master  of  the  ship  becomes 
of  necessity  an  authorized  agent  for  the  owners,  freighters,  insurers, 
and  all  concerned  ;  and  whatever  he  undertakes,  and  whatever  expen- 
ses he  may  incur,  fairly  directed  to  that  purpose,  become  a  charge  upon 
them  respectively,  in  the  same  manner,  as  if  incurred  at  their  special 
request.  Douglas  v.  Moody,  (9  Mass.  R.  548.)  In  such  case,  he  has 
power  to  sell  the  goods,  which  are  damaged,  or  of  a  perishable  nature, 
or  if  any  other  necessity  exists  so  to  do  ;  but  not  otherwise.  Smith  v, 
Martin,  (6  Binn.  R.  262.)  Scull  r.  Briddle,  (2  Wash.  Cir.  R.  150.) 
Post,  note  to  page  244. 

In  case  of  the  capture  or  seizure  of  a  neutral  ship,  it  is  the  duty  of 
the  master  to  stay  by  the  ship,  until  after  a  condemnation,  or  a  recovery 
is  hopeless ;  and  .he  is  to  take  care  to  have  suitable  persons- kept  on 
board,  at  the  expense  of  his  owners,  for  her  preservation.  Lemon  v. 
Walker,  (11  Mass.  R.  404.)  Willard  v.  Dorr,  (3  Mason  R.  161.) 
Francis  v.  Ocean  Ins.  Co.  (6  Cowen  R.  404.)  Sims  v.  Mariners,  (2 
Peters  Adm.  395.)  The  Saratoga^  (2  Gallis.  R.  164.)  Powell  v.  The 
Betsey,  (2  Brown  Penn.  R.  336,  349.)  Bordman  v.  The  Elisabeth,  (I 
Peters  Adm.  R.  128.)  The  master  is  bound  to  save  for  the  owners  the 
ship  and  cargo  confided  to  his  care  by  all  means  in  his  power  ;  but  he 
is  not  bound  to  employ  fraud,  in  order  to  effect  the  object,  even  as 
against  an  enemy.  Hannay  v.  Eve,  (3  Crauch,  242.)  His  conduct, 
too,  where  his  ship  is  neutral,  and  is  sent  into  port  for  adjudication, 
should  be  attended  with  scrupulous  good  faith ;  for  otherwise  he  may 
subject  the  owners  to  costs  and  damages,  and  even  to  a  decree  of  con- 
demnation for  his  own  default.  The  suppression  of  the  ship's  papers, 
the  fraudulent  cover  of  belligerent  property,  an  illegal  rescue,  a  viola* 
tion  of  blockade,  and  other  similar  acts,  expose  the  owner  to  such  con- 
sequences. The  learned  reader  will  find  many  of  the  cases  on  this  sub- 
ject collected  in  the  Appendix  to  2  Wheaton  Rep.  1,  37.  See  post, 
note  to  page  224,  and  note  to  page  246. 

Where  the  master  is  consignee,  as  well  as  owner,,  his  acts  are  to  b« 

.      ■       24  •  ' 
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the  mariners,  whose  duty  is  much  more  simple,  the  legislature 
has  introduced  a  few  very  important  rules  (</)•  which  were  at 
first  confined  to  ships  sailing  from  this  country  to  parts  beyond 
the  seas  ;  and  afterwards  extended  to  the  British  colonies  in 
Amryica  [t).  Similar  provisions  have  been  since  made  with  re- 
spect to  vessels  of  the  burthen  of  one  hundred  tons  and  upwards;, 
employed  in  the  coasting  trade,  and  going  to  open  sea  (/").  (2) 
3.  By  these  rules,  the  contract  for  service  must  be  made  with 

the  master,  by  a  written  agreement  signed  by  him  and  the 
[*135]  mariners  {g).     If  after  entering  into  such  an  *agreement, 

a  mariner  deserts  or  refuses  to  proceed  on  the  voyage,  he 
forfeits  to  the  owners  all  the  wages  then  due  to  him,  and  a  jus- 
tice of  the  peace  may,  on  complaint  of  the  master,  owner,  or 
person  having  charge  of  the  ship,  issue  a  warrant  to  apprehend 
him  ;  and  in  case  he  refuses  to  proceed  on  the  voyage,  and  does 
not  assign  a  sufficient  reason  for  his  refusal,  may  commit  him  to 
hard.'labour  in  the  house   of  correction,  for  not  more  than  thirty 


(d)  2  Geo.  2,  c,  36.  ^  'these  Statutes  well  be 
(t)  2  Geo.  3.  c.  31.  >  found  in  the  Appendix 
(/)  31  Geo.  3  c.  30.   )    to  this  treatise. 


[g)  2  Gto.  2.  c.  36.  #. 
1  and  2.  and  31  Gto. 
ac39.s.  lands. 


referred,  in  respect  to  shippers,  to  the  particular  character,  in  which  the 
acts  are  done.  Generally  speaking,  his  acts  done  in  the  course  of  the 
voyage,  and  before  the  arrival  at  the  port,  where  the  cargo  is  to  be  land- 
ed, are  to  be  considered  as  done  in  his  character  as  master,  and  not  as 
consignee.  Kendrick  r.  Delafield,  (2  Caines  R.  67.)  See  also.  Earl 
».  Rowcroft,  (8  East  R.  126,  140.)  Cooke  r.  Commercial  Insur.  Co- 
(11  John.  R.  40.)     Crousillat  v.  Ball,  (4  Dall.  R.  294.) 

(2)  The  Congress  of  the  United  States  have  also  passed  some  Stat- 
ates  for  the  regulation  of  seamen  employed  in  the  merchants'  service, 
and  in  the  coasting  trade  and  fisheries.  The  regulations  of  seamen  in 
the  merchants'  service  apply  to  ships  hound  from  a  port  of  the  United 
States  to  a  foreign  port,  and  to  ships  of  fifty  tons  hurthtn,  and  «p- 
wards,  bound  from  a  port  in  one  state  to  a  port  in  any  other  than  on 
adjoining  state,  (Act  of  1790,  ch.  56,  [29].)  The  regulations  of  sea- 
men in  the  fisheries  apply  to  vessels  of  twenty  tons' burthen  and  up- 
wards, carrying  on.  the  bank  and  other  cod  fisheries.  The  Act  now  in 
force  on  this  subject  is  that  of  1813,  ch.  2.  These  Acts  mmH  be  found 
at  large  in  the  Appendix. 
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nor  less  them  fourteen  days  (A).  If  he  absents  himself  from  the 
ship  without  the  leave  of  the  master,  or  other  chief  officer  hav- 
ing the  charge  of  the  ship,  he  forfeits  two  days  pay  for  every 
such  day's  absence,  to  the  use  of  Greenwich  Hospital  (i).  And 
in  the  case  of  foreign  voyages,  if  upon  the  ship's  arrival  at  her 
port  of  delivery  here,  he  leaves  it  without  a  written  discharge 
from  the  master,  or  other  person  having  the  charge  of  the  ship, 
or  if  in  the  cocisting  trade  he  quits  the  sldp  before  the  voyage  is 
conipleted  and  the  cargo  delivered,  or  before  the  expiration  of 
the  term  for  which  he  engaged,  or  before  he  has  such  a  discharge 
in  writing,  he  forfeits  one  month's  pay  to  the  same  use  {k).  But  * 
these  provisions  do  not  extend  to  bar  any  seaman  from  entering 
to  serve  his  Majesty  on  board  of  any  of  his  ships  (Z).  (1) 


[h)  2  Geo:  2.  c.  36.  s.  3  and  4.  and 
31  Geo.  3.  c.  39.  s,  3. 

(t)  2  Geo.  2.  c.  36.  8.  5  and  31  Geo. 
3.  c.  39.  s,  4. 


[k)  2  Geo,  2.  c.  36. 8.  6.  and  31  Geo. 
3.  c.  39.  5.  4. 

(V\  2  Geo.  2.  c.  36.  «.  la  and  31. 
Geo,  3.  c.  39.  «.  4. 


(1)  In  this  note  a  corresponding  summary  will  be  given  of  the 
American  Regulations.  And  first,  of  those  respecting  the  roerchatits' 
service.  The  Act  of  1790,  cH.  56,  [29],  requires  y.)  That  in  all  voya- 
ges to  foreign  ports,  and  in  coasting  voyages,  other  than  to  an  adjoining 
state,  there  shall  be  an  agreement  in  writing  or  in  print  ,with  every  sea- 
man on  board  the  ship,  (excepting  only  apprentices  and  servants  of  the 
master  or  owner)  declaring  the  voyage  or  voyages,  term  or  terms  of 
time,  for  which  such  seamen  are  hired.  (Sect  1.)  (2.)  The  time,  when 
the  seamen  shall  render  themselves  on  board,  is  to  be  entered  at  the 
foot  of  such  agreement,  and  if  any  seaman  does  not  so  render  himself 
on  board,  or  deserts,  so  that  the  ship  proceeds  to  sea  without  him,  he  for- 
feits a  sum  equal  to  his  advance  wages,  over  and  besides  such  advance. 
(Sect.  2.)  (3.)  A  justice  of  the  peace  may,  upon  complaint  of  the  mas- 
ter, issue  a  warrant  to  apprehend  a  deserting  seaman,  and  commit  him 
to  the  house  of  correction,  or  common  gaol,  there  to  remain  until  the 
ship  is  ready  to  sail  on  her  voyage,  and  then  to  cause  him  to  be  deliver- 
ed to  the  master.  (Sect.  7.)  (4.)  If  a  seaman  absents  himself  without 
leave  after  the  time  agreed  on  to  render  himself  on  board,  at  the  comr 
mencement  of  the  voyage,  he  forfeits  one  day's  pay  for  every  hour  of  ab- 
sence. (Sect.  2.)  (5.)  If  he  absents  himself  during  the  voyage  with- 
out leave^  for  less  than  forty-eight  hours,  he  forfeits  three  days  pay  for 
every  day's  absence ;  but  if  the  absence  exceeds  forty-eight  hours  at 
one  time,  he  forfeits  all  his  wages  and  all  his  goods  and  chattels  on 
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3.  J.  There  is  one  very  important  branch  of  the  master's  duty 
in  time  of  war,  which  he  should  be  most  careful  to  observe  :  1 

board  the  sliip,  or  in  any  store,  where  they  may  be  lodged  at  the  time  of 
the  desertion,  and  is  moreorer  liable  to  pay  the  owner  the  damages  oc- 
casioned by  hiring  another  seamen.  (Sect.  5.) 

Fishermen  employed  in  the  lisheriea  are  required  in  like  manner  to 
enter  into  an  agreement  in  writing,  or  in  print,  for  their  services ;  and 
in  addition  to  such  terms  of  shipment  as  may  be  agreed  on,  the  same 
agreement  is  to  express,  whether  the  same  is  to  continue  for  one  voyage^ 
or  for  the  fishing  season,  and  also  to  express,  that  the  fish,  or  the  pro- 
ceeds of  such  fishing  voyage  or  voyages,  which  appertain  to  the  fisher- 
men, shall  be  divided  among  them  in  proportion  to  tlie  quantities  or 
number  of  said  fish,  which  they  may  respectively  have  caught ;  and  tlie 
agreement  to  be  countersigned  by  the  owner,  or  his  agent.  (Act  of 
1813,  ch.  2,^\.)  They  are  liable  also  to  the  like  penalties  for  deser- 
tion,  and  to  be  apprehended  and  detained  for  such  desertion,  as  seamen 
in  the  merchants'  scrvice.i — (Ibid.)  Any  neglect,  or  refusal  of  doty, 
or  resistance  of  just  commands,  subjects  die  offender  to  an  action  for 
damages,  and  also  forfeits  to  the  use  of  the  owner  the  bounty  allowed 
by  the  Government  on  such  voyages. — (Ibid.)  The  omission  to  enter 
into  such  an  agreement  in  wrhing,  or  in  print,  is  a  forfeiture  of  the 
bounty  so  allowed  by  the  Government,  and  also  of  the  other  remedies 
prescribed  by  the  Act  in  favour  of  the  owner,  and  fishermen.— {Ibid, 
and  sect.  2>  Act  of  1813,  ch.  st  §  8.     Act  of  1816,  ch.  14.) 

*  On  the  other  hand,  if  a  ship  bound  on  a  foreign  voyage,  after  the 
TOyage  is  begun,  and  before  leaving  the  land,  is  found  too  leaky,  or 
otherwise  unfit  to  proceed  on  the  voyage. in  her  crew  or  equipments, 
the  mate,  or  first  officer,  and  a  majority  of  the  crew,  may  require  the 
chip  to  stop  at  the  first  convenient  port,  and  have  the  ship  surveyed ; 
and,  if  necessary,  fully  equipped  and  repaired,  under  the  direction  of 
the  district  judge,  or  a  justice  of  the  peace.  (Act  of  1790,  ch.  56,  [2d], 
sect.  3.)  Suitable  provisions  are  also  made  to  discourage  any  vexa- 
tions and  unfounded  complaints  of  this  nature.  The  harbouring  and 
•ecreting  of  any  seaman,  knowing  him  to  be  shipped,,  is  punished  by  a 
pecuniary  penalty ;  and  debts  exceeding  one  dollar,-  contracted  by  a 
seamen  during  the  time  he  belongs  to  a  ship,  are  not  recoverable  from 
him  until  the  voyage  is  ended.  (Ibid.  §  4.)  With  a  view  also  to  pro- 
vide suitable  medicines  for  the  health  of  seamen  during  the  voyage,  eve- 
ry ship  of  one  hundred  and  fifty  tons  burthen,  or  upwards,  navigated 
by  ten  or  more  persons,  and  bound  on  a  voyage  without  tho  limits 
of  th«  U.  States,  and  every  ship  of  the  burthen  of  seventy-five  tons,  and 
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allude  to  his  conduct  when  sailing  under  convoy:  for  besides 
the  civil   responsibility  that   he  may  incur  to   his  owners  or 

upwards,  navigated  with  six  or  more  persons  in  the  whole,  and  bound 
from  the  U.  States  to  any  port  in  the  West  Indies,  is  required  to  have  a 
chest  of  medicines  put  up  by  some  apothecary  of  known  reputation,  and 
accompanied  by  directions  for  administering  the  same ;  and  the  same 
medicine  chests  are  to  be  examined  at  least  once  a  year,  and  supplied 
tvith  freslv  medicines.  In  default  of  such  medicine  chest,  the  master  is 
made  liable  to  provide  for  all  such  advice,  medicine,  or  attendance  of 
physicians,  as  any  of  the  crew  may,  in  case  of  sickncsss,  require  at  any 
port,  without  any  deduction  from  the  wages  of  such  seaman.  (Act  of 
1790,  ch.  56,  [29],  sect.  8.  Act  of  1805,  ch.  88.)  See  post,  146, 
note  to  sect.  13,  of  the  text. 

With  the  same  benevolent  object,  it  is  further  provided,  that  every 
ship  bound  on  a  voyage  across  the  Atlantic  Ocean,  shall,  at  the  time  of 
leaving  the  last  port  from  whence  she  sails,  have  on  board,  well  secur- 
ed under  deck,  at  least  sixty  gallons  of  water,  one  hundred  pounds  of 
salted  flesh  meat,  and  one  hundred  pounds  of  wholesome  ship-bread  for 
every  person  on  board,  over  and  besides  such  other  provisions,  stores, 
and  live  stock,  as  shall  by  the  master  of  passengers  be  put  on  board  ; 
and  in  like  proportion  for  shorter  or  longer  voyages.  And  in  case  the 
crew  of  any  ship  not  so  provided,  shall  be  put  on  short  allowance  in 
water,  flesh,  or  bread,  during  the  voyage,  the  master' or  owner  shall 
pay  to  each  of  the  crew,  one  day's  wages  beyond  the  wages  agreed  on, 
for  every  day  they  shall  be  so  put  to  short  allowance,  to  be  recovered  in 
the  same  manner  as  their  stipulated  wages.  (Act  of  1790,  ch.  56, 
[29],  sect.  9.)  This  section  appliesas  well  to  seamen  shipped  in  for- 
eign ports,  as  to  seamen  engaged  in  the  U.  States.  Gardner  v.  The 
Ship  New  Jersey,  (I  Peters  Adm.  R.  223.)  Where  Ihe  particular  spe- 
cies of  provisions  specified  in  the  Act  of  Congress  can  be  procured  at 
the  port  of  departure,  the  master  or  owner  has  no  discretion,  and  equiv- 
alents cannot  he  admitted  as  substitutes.  But  it  has  been  thought,  that 
where  the  enumerated  articles  cannot  be  obtained-,  other  good  and 
wholesome  esculents  maj'  be  substituted  within  the  policy  of  the  Act. 
The  Washington,  (1  Peters  Adm.  R.  229.)  And  under  such  circum- 
stances, these  equivalents  have  been  supposed  to  be  properly  ascertain- 
ed by  reference  to  the  rations  established  for  seamen  in  the  Navy  by 
the  Act  of  1797,  ch.  7,  sect.  7.  How  far  such  a  substitution  is  allowa- 
ble in  any  cases,  so  as  to  escape  the  words  of  the  Act  of  Congress,  has 
never  been  a  subject  of  discussion  in  the  higher  appellate  Courts  with* 
in  my  knowledge.     In  Coleman  v.  Brig  Harriet,  (Bee's  Adm.  R.  80) 
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freighters  by  misbeha^-iour  id  this  respect  (m),  it  may  be  expec- 
ted that  in  any  future  war,  statutes  may  be  again  enacted  similar 
to  those  which  were  passed  during  the  late  war,  whereby  be 
may  be  subjected  to  fine  or  imprisonment.     And  it  is  at  all  times 

his  duty  to  communicate  to  his  owners  any  occurrence 
[*13G]  which   may  lead    to  a  suspicion   *or  doubt   that  his  ship 

has  sustained  a  damage,   lest  his  owners  should  lose  the 

(tn)  See  part  3.  c.  3.  t.  6. 


where  there  was  a  great  surplus  of  beef  and  water,  but  a  deficiency  of 
bread,  an  allowance  was  made  to  the  seamen  of  one  third  additional 
wages. 

The  eighth  section  of  the  Act  of  Congress  has  not  changed*the  pro- 
Tisions  of  the  maritime  law,  except  so  far  as  respects  medicines  and 
medical  advice,  where  there  is  a  proper  medicine  chest  and  medical  di- 
rections on  board.  Harden  9.  Gordon,  (2  Mason  R.  541.)  In  this 
case  the  nature  and  operation  of  this  section  of  the  Act  of  1790.  ch.  56, 
[29],  was  much  discussed  with  reference  to  the  principles  of  the 
maritime  law.  The  onus  probandi,  as  to  the  sufficiency  of  the  medicine 
chest,  lies  on  the  owner.     (2  Mason  Rep.  541.) 

Where  a  vessel  sprung  a  leak,  after  a  departure  on  her  voyage,  and 
put  back  for  repairs,  and  was  voluntarily  repaired  by  the  owners, 
without  any  proceedings  being  had  by  the  crew  according  to  the  third 
section  of  the  Act  of  Congress,  and  the  seamen  refused  to  go  on  board 
again  on  account  of  the  insufficiency  of  the  repairs,  the  Courl  held  the 
seamen  not  justified  in  their  refusal,  it  not  appearing,  that  in  fact  the 
vessel  was  unseaworthy  ;  and  therefore  not  entitled  to  any  wages.  If 
they  meant  to  insist  on  their  rights  under  the  Act  of  .Congress,  they 
should  have  instituted  the  proper  proceedings.  Porter  o.  Andrews,  (9 
John.  R.  350.) 

For  other  decisions  upon  various  clauses  of  the  Act  of  1790,  the 
learned  reader  is  referred  to  subsequent  chapters,  to  which  they  more 
appropriately  belong,  according  to  the  method  pursued  by  Mr.  Abbott  in 
his  text.  It  is  proper,  however,  to  remark,  that  the  seventh  section^  as 
to  the  imprisoning  of  deserting  seamen,  is  not  applicable  to  the  crews 
of  foreign  vessels.  Ex  parte  D'Olivera,  (1  Gallis,  R.  474.)  Common- 
wealth V,  Helloway,  (1  Serg.  &  RawJIe  R.  398.)  A  recent  Act  (Act  of 
1826,  ch.  36)  has  made  a  special  provision  as  to  deserters  from  French 
public  and  private  ships. 
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benefit  of  an  insurance  which  they  may  effect ;  and  he  thereby 
become  answerable  to  them  (n).  (1) 

4.  By  the  common  law,  the  master  has  authority  over  all  the 
mariners  on  board  the  ship,  and  it  is  their  duty  to  obey  his  com- 
mands in  all  lawful  matters  rejating  to  the  navigation  of  the 
ship,  and  the  preservation  of  good  order  :  and  such  obedience 
they  expressly  promise  to  yield  to  him  by  the  agreement  usually 
made  for  their  service  (o).  In  case  of  disobedience  or  disorder- 
ly conduct,  he  may  lawfully  correct  them  in  a  reasonable  man- 

(n)  Gladstone  v.  King,  1  M.   &         (o)  See  Appendix^  No.  V. 
S.  35. 

(1)  The  conduct,  which  the  master  ofa  neutral  ship  is  hound  to  ob- 
serve  in  time  of  war,  is  a  subject  of  great  delicacy.     It  is  a  general 
principle,  thai  the  acts  of  the  master  at  all  events  bind  the  owner  of  the 
ship,  as  much  as  if  the  Act  were  committed  by  himself;    (The  Vrow 
Judith,  (1  Rob.  150)  and  the  authorities  cited  in  2  Wheaton  R.  Ap- 
pendix, 37  to  40.)     But  the  acts  of  the  master  do  not  in  general  bind 
the  owner  of  the  cargo,  unless  he  be  the  owner  of  the  ship,  or  conusant 
of  the  intended  violation  of  law,  or  the  master  be  the  agent  of  the  own- 
er of  the  cargo.  (Ibid.)     The  Imina,  (3  Rob.  169.)     The  Rosalie  & 
Betty,  (2  Rob  .343,  351.)   The  Alexander,  (4  Rob.  93.)     The  Elsebe, 
(5  Rob.  173.)     2  Wheaton.  Rep.  Appendix,  38,  39.)     The  Marianna 
Flcffa,  (11  Wheaton  R.  1,  67.)    There  are,  however,  some  cases,  iyhere 
the  act  of  the  master  will  bind  the  owners  of  the  cargo,  as  well  as  of 
the  ship.     Such  are  resistance  of  the  right  of  search,  suppression  or 
fraudulent  destruction  of.papers,  rescue  by  neutrals  of  a  captured  ship, 
&c.)     The.  Elsebe,  (5.  Rob.  173.)     The  Despatch,  (3  Rob.  279.) 
The  Nereide,   (9  Cranch,  388,  451.)     The  Fanny,  (1  Dodson,  443.) 
And  in  all  cases  where  the  master  is  the  Agent  or  consignee  of  the  car« 
go,  his  act  will  bind  the  owner  exactly  as  that  of  iany  other  agent  or 
consignee.     The  Vrow  Judith,  (I  Rob.  150.)     The  St.  Nicholas,  (I 
Wheaton  417.)   Phoenix  Insurance  Co.  t?.  Pratt,  (2  Binn.  308.)     Os- 
weU  r.  Vigne,  (15  East  R.  70.)     The  Neptunus,  (1  Rob.  173.)  .  The 
Hoop,  (1  Rob.  196.)     The  Dankbaarheit,  (1  Dodson  R.  183.)     A  full 
examination,  however,  of  the  rights  and  duties  of  masters  of  neutral 
ships  in  time  of  war,  would  involve  a  discussion  of  many  of  the  doc- 
trines of  prize  law,  and  therefore  more  properly  belongs  to  a  Treatise 
on  that  subject.   The  learned  reader  will  find  useful  information  respect- 
ing it  in  the  Appendix  to  2  Wheaton  Reports,  in  Wheaton  on  Cap- 
tures, and  in  Chitty  on  the  Law  of  Nations. 
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ner  ;  his  autliority  in  this  re?f)ect  being  analogous  lo  that  of  a 
parent  over  his  child,  or  of  a  master  over  his  apprentice  or  schol- 
ar (p).  Such  an  authority  is  absolutely  necessary  to  the  safety 
of  the  ship,  and  of  the  lives  of  the  persons  on  board.  But  it  be- 
hoves the  master  lo  be  verv  careful  in  the  exercise  of  it,  and  not 
to  make.his  parental  power  a  pretext  for  cruelty  and  oppression. 
The  framers  of  the  ancient  marine  ordinances  appear  studiously 
to  have  avoided  the  mention  of  this  power.  The  Frenrh  ordi- 
nance {(j)  specifies  certain  particular  modes  of  punishment, 
which  the  master  may  inflict  on  "drunken  ajid  disobedient 
"  mariners,  and  those  who  ill-treat  their  comrades,  or  commit 
"other  like  faults  in  the  course  of  their  voyage,"  but  it  requires 
the  consent  of  the  steersman  and  mate  :  by  the  law  of  England 
such  consent  is  not  required  ;  nevertheless  the  master  should, 
except  in  cases  requiring  his  immediate   interposittoii,  take  the 

advice  of  the  persons  next  below  him  in  authority,  as  well 
[*137]to  prevent  the  *operation  of  passion  in  his  own  breast, 

as  to  secure  witnesses  to  the  propriety  of  Kis  conduct. 
For  the  master,  on  his  return  to  this  country,  may  be  called 
upon  by  action  at  law,  to  answer  to  a  mariner,  who  has  been 
beaten  or  imprisoned  by  him,  or  by  his  order,  in  the  course  of  a 
voyage ;  and  for  the  justification  of  his  conduct,  he  should  be 
able  to  shew  not  only  tliat  there  was  a  sufficient  cause  for  chas- 
tisement, but  also  that  the  chastisement  itself  was  reasonable 
and  moderate,  otherwise  the  mariner  may  recover  damages  pro- 
portionate to  the  injury  received  (r).   And  if  the  master  strike  a 


(p)  Magister  ntiUam  habet  juris- ' 
flirtioneni  ingenlera  suaruin  navium, 
bed  qiuiiidam  tantmn  cpconoinicam 
|)<»testatem  vcl  discij)linani,  qua?  us- 
que ad  levem  casiigaiionein,  pro 
corrigenda  insoleiitia  et  male  mor- 
ata  vita  seu  licentia  nautarum  el  vec- 
toruni  ;  cjueriiadmodum  earn  tenet 
pater  in  filios,  niagrster  in  discipulos, 
dominus  in  servos  vel  faaiiliares. 
CasaregiSj  Disr.  1.36.  n.  14.  cited  by 
Vaiin,  on  tiie  French  Ordinance^  loin, 
l.p.  449.  See  also  Ordin.  of  Pliil. 
2.  A.  D.  1.5(^3.  2  Mag.  19.  MoUoij, 
book  2.  cb.  3.  sect.  12.  and  the  case 
of  jyatson  V.  Cluistie^  2  Bos.  &  Pull. 
224. 

(7)  Liv.  2.  tit.   1.   Du   Capitaine, 
art.  22. 


(r)  To  an  action  of  ibis  sort,  tbe 
master  must  plead  specially  that  Uie 
plaintifi' committed  sucb  a  particular 
ianlt,and  that  he  corrected  him  mod- 
erately for  it.  The  plaintiff  by  bis 
replication  may  either  deny  the  cause 
of  correction,  or,  admitting  the  cause 
may  insist  that  the  correction  was 
excessive.  If  the  master  docs  not 
plead  bis  justification  specially,  be 
w  ill  not  be  entitled  to  give  in  e\idenco 
under  the  general  issue,  for  the  pur- 
pose of  mitigating  damages,  facts, 
V?  hicb,  if  pleaded,  would  amount  to 
a  justification.  JVaUon  v.  Christie^ 
2  Bos.  6l  PuU.  224. 
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mariner  without  cause,  or  use  a  deadly  weapon  as  an  instrument 
of  correction,  where  moderate  correction  may  be  inflicted,  and 
death  ensue,  he  will  be  guilty  either  of  man-slaughter  or  mur-- 
der  («),  according  to  the  rules  and  distinctions  of  the  criminal 
law  of  England  in  analogous  cases,  all  of  which  are  applicable 
to  persons  in  this  situation;  and  all  offences  committed  at  sea, 
may  be  tried  under  the  Admiralty  commission,  and  punished  as 
if  committed  on  shore^(^).  In  the  case  of  actual  and  open  muti- 
ny by  the  crew  or  any  part  of  them,  the  resistance  of  the  master 
becomes  an  act  of  self-defence,  and  is  to  be  considered  in  all  its 

* 

consequences  from  that  point  of  view.  The  ordinances  of  Oleron 
{u)  and  Wisbuy  (x)^  declare  .that  a  mariner  who  strikes  the  master, 
shall  either  pay  a  fine,  or  lose  his  right  hand ;  a  strange  as  well 
as  cruel  alternative,  unknown  in  the  modern  jurisprudence  of 
this  country.(l) 


(s)  Captain  EvkTi  ease^  5  State 
Trials,  2S7. 
{i)  99  (ko.S,c.  37. 


(w)  ^.  12. 
[x)  A.  24. 


(1)  The  authority  and  duty  of  the  master,  in  the  particulars  stated  in 
the  text,  have  been  very  fully  recognized  in  America.  He  may  inflict 
moderate  correction  on  the  seamen  for  sufficient  cause ;  but  he  must 
take  care,  that  it  is  not  disproportionate  to  the  offence.  If  he  exceeds 
the  proper  bounds  of  moderation,  he  is  then  treated  as  a  trespasser,  and 
liable  in  an  action  for  damages.  Relf  v.  The  Maria,  (}  Peters  Adm 
R.  186.)  Thome  r.  White,  (1  Peters  Adm.  R.  172,  174.)  Rice  ©. 
The  Polly  &  Kitty,  (2  Peters  Adm.  R.  420.)  Jarvis  v.  Master,  &c.  of 
Ship  Claiborne,  (Bee's  Adm.  R.  248.)  Robert  v.  Dallas,  (Bee's  Adm.  R. 
239.)  Brown  v,  Howard,  (14  John.  R.  119.)  Sampson  v.  Smith,  (15 
Mass.  R.  365.)  U.  States  r.  Wickham,  (1  Wash.  Cir.  R.  316.)  In 
respect  to  the  mode  of  correction,  it  may  be  not  only  by  personal 
chastisement,  but  by  confinement,  or  imprisonment  on  board  of  the  ship ; 
and  even  by  imprisonment  in  a  guard  ship  or  common  gaol  abroad,  if 
such  imprisonment  be  according  to  the  custom  of  the  port,  and  be  re- 
quired by  the  circumstances  of  the  case.  Relf  v.  The  Ship  Maria,  (1 
Pet^s  Adm.  186.)  Wnilson  v.  Fairfield,  and  Lemart  v,  Strout,  (Essex 
(Mass.)  Nov.  T.  1807,  S.  J.  C.  Coram  Sewall,  J.  MSS.)  Ome  r.  WU- 
Kams,  (Essex  Nov.  T.  1808,  S.  J.  C.  Coram  Sewall,  J.  MSS.)  See 
Thorne  v.  White,  (1  Peters  Adm.  168, 175,  note.  Sampson  v.  Smith, 
(15  Mass.  R.  365.)  But  there  must  not  be  any  cruelty,  or  unnecessary 
severity  exercised  \  and  any  punishments,  which  are  unjust  or  unusual, 
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5.  But  although  tlie  master  may  by  force  restrain  the  com- 
mission  of  great  crimes,  he  has  no  judicial   authority 
[*13S3  *to  punish  the  criminal,  but  ought  to  secure  his  person^ 
and  cause  him  to  be  brought  before  a  proper  tribunal  of 


are  discountenanced  by  law.  As  to  the  extent  of  the  punishment,  much 
must  depend  upon  the  circumstances.  In  genera],  deadly  weapons  are 
not  to  be  employed.  But  cases  of  necessity  may  arise  to  justify  the 
use  of  them.  As  in  case  of  a  mutiny,  any  force  and  any  weapon  may 
be  used,  which  the  exigency  requires,  to  suppress  it ;  but  still  with  all  the 
caution,  which  the  law  requires  in  all  other  cases  of  self  defence,  and 
▼indication  of  rightful  authority.  U.  States  v.  Wickham,  (1  Wash.  Cir. 
R.  316.)  Sampson  v.  Smith,  (15  Mass.  R.365.)  Michaelson  v.  Deni* 
son,  (3  Day  R.  294.)     Thorne  r.  White,  (1  Peters  Adm.  R.  168.) 

Nor  is  it  necessary,  that  the  punishment  should  be  inflicted  to  sop- 
press  the  ofience  at  the  time  of  its  commission.  It  may  be  inflicted  for 
past  oflences,  and  for  the  promotion  of  good  discipline  on  board.  In 
many  cases  prudence  may  require  a  postponement  of  the  proper  pun- 
ishment ;  and  if  it  could  not  be  postponed,  encouragement  might  be 
given  to  mutinous  conduct  in  moments  of  great  embarrassment  and  dlfli- 
cnhy.  The  authority  of  the  master  beingin  its  nature  parental  must  be  ex- 
ercised with  a  due  regard  to  the  rights  and  interests  of  all  parties.  He 
has  a  large  discretion ;  but  is  amenable  to  the  law  for  every  abuse  of  it. 
Sampson  v.  Smith,  (15  Mass.  R.  365.)  Michaelson  r.  Denison,  (3 
Day  R.  294.)  On  the  other  hand,  the  law  enjoins  on  the  master  a 
temperate  demeanour  and  decent  conduct  towards  seamen.  By  many  of 
the  sea  laws  he  is  finable  for  abusive  expressions,  or  misconduct  to- 
wards them.  He  riilks  the  consequences,  if  he  commences  a  dispute  with 
illegal  conduct,  and  improper  behaviour.  The  laws,  though  ofVen  applied 
to  for  this  purpose,  do  not  encourage  or  gratify  revenge.  They  only  punish 
for  reformation  or  example.  Thorne  r.  White,  (I  Peters  Adm.  R.  168, 
175,  173— note.) 

For  any  excess  of  authority  in  correction  on  the  high  seas,  there  ia 
not  only  a  remedy  at  common  law,  but  suits  may  also  be  instituted  for 
redress  in  the  Admiralty,  (2  Brown  Cir.  &  Adm.  108.)  (3  BI.  Com. 
106.)  The  Ruckers,  (4  Rob.  73.)  The  Agincourt,  (1  Hagg.  R.  271. 
The  Lowther  Castle,  (I  Hagg.  R.  384.)  The  Enchantress,  (1  Hagg. 
R.  395.)  The  Centurion,  (1  Hagg.  R.  161.)  Jenks  ».'Lewis,  (3  Ma- 
son  R.  503.)  Martins  v.  Ballard,  (Bee's  Adm.  R.  51.)  Roberts  v. 
Dallas,  (Bee's  Adm.  R.  239.)  Jarvis  v.  Master  of  Claiborne,  (Bee's 
Adm.  R.  248.) 
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his  country  (y).  And  all  Justices  of  the  peace  are  empowered 
to  receive  informations  touching  any  murder,  piracy,  felony,  or 
robbery  upon  the  sea,  and  to  commit  the  offenders  for  trial  {z)  (!)• 


(y)  HanseoHc  Ordid.  art.  90.  French 
Ordjuance,  book  2.  tit.  1.  Du  Capi- 


tatne,  Art.  23.    Roccus,  Not.  8. 
(z)  43  Geo.  3.  c.  160.  sect.  78. 


(1)  This  is  equally  true  in  our  Law.     In  cases  of  public  ofiences, 
the  master  is  bound  to  take  charge  of  the  criminal,  and  cause  him  to  be 
brought  before  the  proper  tribunals  of  the  country,  for  accusation  and 
puubhment.     The  jurisdiction  over  offences  committed  upon  the  high- 
seas  belongs  exclusively  under  the  constitution  and  laws  of  the  United 
States  to  the  federal  tribunals.     And  the  Congress  of  the  U.  States 
have,  by  sundry  statutes,  provided  for  the  punishment  of  many  offences 
committed  on  the  high  seas,  and  in  other  places  within  the  Admiralty 
and  maritime  jurisdiction,  which  will  be  hereafter  noticed.     Whether 
the  Courts  of  the  United  States  possess  any  jurisdiction  to  punish  any 
offences,  which  are  not  expressly  provided  for  by  some  statute,  has  been 
a  question  much  vexed  in  former  times,  both  at  the  bar,  and  on  the 
bench.     The  jurisdiction  over  all  offences  cognizable  under  the  authori^ 
ty  of  the  United  States  is  expressly  given  to  the  District  and  Circuit 
Courts  by  the  9th  and  11th  sections  of  the  Act  of  1789,  ch.  20.     But 
the  question  is,  whether  that  jurisdiction  includes  any  offences,  not  ex- 
pressly made  so  by  some  Act  of  Congress ;  or  in  other  words,  whether 
any  common  law  offences  are,  as  such,  cognizable  in  such  Courts,  as 
offences  against  the  U.  States.     The  affirmative  was  held  by  Mr. 
Chief  Justice  Jay,  in  U.  S.  v.  Ravara,  (2  Dall.  299)  ;  by  Mr.  Justice 
Wilson,  in  the  same  case  at  a  prior  term,  (2  Dallas  R.  297) ;  by  Mr. 
Chief  Justice  Ellsworth,  in  U.  S.  v.  Williams,  (4  Amer.  Law  Jour.  461); 
by  Mr.  Justice  Washington,  in  U.  S.  v.  McGill,  (4  Dall.  426) ;  and  it 
may  perhaps  be  gathered  from  the  language  of  Mr.  Justice  Iredell,  'in 
2  Dall.  R.  297,  and  Mr.  Justice  Patterson,  (3  Dall.  R.  161)  that  they 
had  not  come  to  any  different  conclusion.    In  U.  S.  t;.  Worral,  (2  Dall. 
R.  384)    Mr.   Justice  Chase    expressed  an    opposite    opinion,    but 
Judge  Peters  dissenting,  a  final  judgment  passed  against  the  prisoner, 
which  of  course  admitted  the  jurisdiction.    In  a  later  case  the  objec- 
tion was  renewed,  and  Mr.  J.  Chase  retaining  his  former  opinion,  the 
prisoner  was  discharged.     (1  Peters  Adm.  R.  172,  note.)    At  a  sub- 
sequent period  in  U.  States  v.  Gopdwin,  (7  Cranch,  32)  a  majority  of 
the  Judges  of  the  Supreme  Court  held,  that  the  Courts  of  the  U.  States 
had  DO  common  law  jurisdiction  in  criminal  cases.     In  U.  S.  v.  Coo- 
Udge,  (1  Wheaton  R.  415)  the  same  Court  considered  the  question  not 
definitely  settled,  but  open  for  argument,  from  the  known  diversity  of 
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6  (2)  The  term  barratry^  which  is  often  used  as  well  by  for- 
eign writers,  as  those  of  our  own  nation,  is  generally  understood 
in  this  and  in  most  other  countries  to  denote  ?l  fraudulent  act  of 
the  master  or  mariners  committed  to  the  prejudice  of  the  own- 
ers of  the  ship  (a).  In  France  it  is  often  used  in  a  more  enlar- 
ged sense,  and  comprehends  acts  of  mere  ignorance  or  unskil- 
fulness,  not  accompanied  with  a  fraudulent  design  (i).  This 
word  taken  even  in  the  more  limited  sense,  in  which  it  is  used 
in  this  country,  does  not  denominate  any  species  of  crime  punish- 
able by  law ;  but  several  offences  committed  by  the  master  and 
mariners  in  violation  of  their  trust  and  duty,  and  which  fall  witb- 


(a)  Emerigon,  torn.  1.  p.  3G6.  To 
constitute  barratry,  the  master  must 
be  proved  to  have  acted  against  his 
better  judgment    Per  Lord  EUen- 


borough  in  Todd  r,  Bichie,  1  Starkie, 
240. 

(b)  Valinj  torn,  2.  p.  80.    Pothkr, 
des  assurances  nuin.  65« 


Opinion  on  the  bench.  It  has  not,  however,  been  stirred  since.  The 
subject  is  treated  with  great  ability  and  copiousness  by  Mr.  Doponceau, 
in  his  Treatise  on  the  Jurisdiction  of  the  Courts  of  the  U.  States,  to 
which  the  reader  is  referred  for  more  ample  information. 

By  the  Judicial  Act  of  1788,  ch.  20,  ^  33,  any  Justice  or  Judge  of 
the  U.  States,  or  any  Justice  of  the  Peace,  or  other  magistrate  of  any  of 
the  States,  where  an  offender  is  found,  may  arrest  him,  and  commit 
him  for  any  offence  committed  against  the  U.  States. 

The  Act  of  Congress  of  1790,  ch.  36.  [19],  and  the  Act  of  1825,  ch. 
276,  contain  many  provisions  respecting  offences  of  seamen  and  others, 
committed  upon  the  high  seas,  and  other  places,  within  the  admiralty 
and  maritime  jurisdiction,  some  of  which  are  noticed  in  the  subsequent 
notes ;  but  a  particular  enumeration  of  all  of  them  seems  rather  to  belong 
to  a  treatise  on  Criminal  Law,  than  a  treatise  on  the  Law  of  Shipping. 

(2)  The  sixth  section,  as  it  stood  in  the  original  edition  of  the  text, 
is  expunged  from  the  present,  and  that  respecting  barratry,  which  con- 
stituted the  seventh  section,  now  occupies  the  place  of  the  sixth*  The 
latter  section  stated,  that  ''in  general  also,  the  master  may  for  his  mia- 
"  behaviour  discharge  a  mariner  from  his  service  in  the  Bhvp ;"  and 
then  proceeded  to  state  an  exception,  which  had  been  made  in  respect 
to  the  African  Slave  Trade,  by  the  Act  of  39  Geo.  3,  ch.  80,  §  29, 
^  31.  That  trade  being  now  abolished  was  probably  the  reason  for 
the  omission  of  the  section.  The  general  doctrine,  however,  will  be 
found  stated  in  a  note  to  the  last  section,  (^  15)  of  the  present  chapter. 
Post,  page  147. 
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in  the  definition  of  barratry,  are  punishable  by  different  statues, 
which  I  shall  now  proceed  to  mention.  (3) 

m 

(3)  In  the  case  of  Earle  v.  Rowcroft,  (8  East.  R.  126)  Lord  Ellen- 
borough,  in  delivering  the  opinion  of  the  Court,  went  into  a  full  exam- 
ination of  the  definition  of  barratry.      He  observed,  *'  The  original 
''  meaning  of  this  term  is  to  be  collected  from  the  Italian  language,  and 
is,  according  to  Dufresne's  Glossary,  verburo,  Barratria,  fraus,  dolus, 
qui  fit  in  contractibus  et  Venditionibus.    He  does  not  apply  it  in  any 
marine  sense,  or  with  reference  to  the  particular  relation  of  master 
**  and  owners.    In  that  sense,  however,  in  which  it  is  peculiarly  used, 
*'  as  applied  to  subjects  of  British  marine  insurance,  in  the  earliest  re- 
ported case,  which  we  find  on  the  subject,  it  is  considered  as*  being 
precisely  tantamount  to  fraud  in  the  particular  relation,  which  sub- 
sists between  master,  mariners,  and  owners,  being  such,  by  which  a 
'*  loss  may  happen  to  the  subject  matter  insured."     After  reviewing  the 
authorities,  he  proceeded  to  state ;    ''  After  these  various  decisions  of 
"  Courts  of  Law,  we  are  certainly  warranted  in  pronouncing,  that  a 
"  fraudulent  breach  of  duty  by  the  master  in  respect  to  the  owners  ;  or 
"  in  other  words,  a  breach  of  duty  in  respect  to  his  owners  with  a  crimi- 
"  nal  intent,  or  ex  maleficio,  is  barratry.    And  with  respect  to  the 
"  owner  of  the  ship  or  goods,  whose  interest  is  to  be  protected  by  the 
"  policy,  it  can  make  no  difference  in  the  reason  of  the  thing,  whether 
the  prejudice  he  suffers  be  owing  to  an  act  of  the  master,  induced  by 
motives  of  advantage  to  himself,  malice  to  the  owner,  or  a  disregard 
of  those  laws,  which  it  was  the  master's  duty  to  obey,  and  which  (or 
*'  it  would  not  be  barratry)  his  owners  relied  upon  his  observing.    It  has 
"  been  strongly  contended  on  the  part  of  the  defendant,  that  if  the  con- 
"  duct  of  the  master,  although  criminai|yn  respect  to  the  state,  were  in 
his  opinion  likely  to  advance  his  owner's  interest,  and  intended  by 
him  to  do  so,  it  will  not  be  barratry.    But  to  this  we  cannot  assent. 
''  For  it  IB  not  for  him  to  judge  in  cases  not  intrusted  to  his  discretion, 
''  or  to  suppose  he  is  not  breaking  the  trust  reposed  in  him,  but  acting 
meritoriously,  when  he  endeavours  to  advance  the  interest  of  his  own- 
ers, by  means  which  the  law  forbids,  and  which  his  owners  also  must 
"  be  taken  to  have  forbidden,  not  only  from  what  ought  to  be,  and 
''  theiefore  must  be  presumed  to  have  been,  their  own  sense  of  public 
"  duty,  but  also  from  the  risk,  and  loss  likely  to  follow  from  the  use  of 
"  such  means."    The  doctrine  of  this  case  has  been  admitted  into 
our  commercial  law.   (Kendrick  v.  Delafield,  (2  Caines  R.  57.)  Cook 
V*  Commercial  Insur.  Co.  (11  John.  R.  40.)    Grim  v.  Phoenix  Insur. 
Co.  (13  John.  R.  451.)    Thurston  v.  Columbian  Insur.  Co.  (3  Caines 
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7.  FiBST,  as  to  the  offence  of  wilfully  destroying  the  ship. 
This  is  now  punishable,  with  death.  By  the  first  statue  passed 
on  this  subject  in  which  it  is  recited  that  "  it  often  happens  that 
*<  masters  and  mariners  of  ships  having  ensured  or  taken  upon 
"  bottomry  greater  sums  of  money  than  the  value  of  their  ad- 
*•  venture,  do  wilfully  cast  away,  bum,  or  otherwise  destroy  the 
«  ships  under  their  charge,  to  the  merchants  and  owners  great 
*'  loss."    It  is  enacted,  "  That  if  any  captain,  master,  mariner, 

•*  or  other  officer  belonging  to  any  ship,  shall  wilfully 
£*139]  "  cast  away,  bum,  or  otherwise  *destroy  the  ship,  unto 

"  which  he  belongeth,  or  procure  the  same  to  be  done, 
"  he  shall  suffer  death  as  a  felon  (c)." 

By  the  secondy  it  is  enacted,  "  That  if  any  captain,  master, 
^<  mariner,  or  other  officer  belonging  to  any  ship,  shall  wilfully 

(c)  22  &  23  Car.  2.  c.  11.  s.  12. 

R.  89.)     Sackley  v.  Delafield,  (2  Caines  R.  222.)     Wiggin  v.  Amory, 
(14  Mass.  R.  1.)    Taggard  r.  Loring,  (16  Mass.  R.  336.)    Richardson 
V,  Marine  Insurance  Co.  (6  Mass.  R.  102.)     Cook  r.  Essex,  &c.  In- 
0ur.  Co.  (6  Mass.  R.  122.)      Wheeland  v.  Gray,  (6  Mass.  R.  124.) 
Ward  V.  Hood,  (13  Mass.  R.  639.)     Wilcocks  v.  Union  Ins.  Co.  (2 
Binn.  574.)     Dederer  v,  Delaware  Insur.  Co.  (2  Wash.  Cir.  R.61.) 
Marcadier  v.  Chesapeake  Insur.  Co.  (8  Cranch,  39.)     Among  cases  of 
barratry  may  be  enumerated,  the  sailing  put  of  port  without  paying  port 
duties,  whereby  the  ship  is  forfeited.     Knight  v.  Cambridge,  (i  Str. 
681.  2Ld.  Ray  1349.  8  Mod.  236.)     Stamma  v.  Brown,  (2  Str.  1174. 
9  East  R.  135.)     Vallejo  r.  Cowper,  (Cowper  R.  153.)     So  breach  of 
an  embargo.     Per  Buller  J.  inClobinson  v.  Ewer,  (1  T.  R.  127.)     So 
breach  of  blockade.    Richardson  v.  Marine  Insur.  Co.  (6  Mass.  R. 
102.)     So  resistance  of  search.     Saloucci  o.  Johnson,  (Park  on  Insur. 
ch.  18.)     Garrels  t;.  Kensington,  (8T.  R.  230.)     So  smuggling.     Hav- 
erlock  v.  Hancill,  (3  T.  R.  277.)     Sucklcy  v.  Delafield,  (2  Caines  R. 
222.)     So  cruising  under  a  letter  of  marque,  against  the  owner's  in- 
structions and  intentions.     Moss  v.  By  rem,  (6  T.  R.  379.)    "Wiggin  r. 
Amory,  (14  Mass.  R.  1.)     So  illegal  rescue  of  a  neutral  ship,  by  the 
master,  after  capture.    Wilcocks  r.  Union  Insur.  Co.  (2  Binn.  674.) 
Dederer  v.  Delaware  Insur.  Co.  (2  Wash.  Cir.  R.  61.)     But  deviation 
through  mere  ignorance  is  not.     Phyn  v.  Royal  Insur.  Co.  (7  T.  R. 
505.) ;  nor  through  a  mistaken  sense  of  duty.    Wiggin  v,  Amory,  (14 
Mass.  R.  1.)     See  also.  Hood  v,  Nesbit,   (2  Dall.  R.  137.   S.  C.  1 
Yeates  R.  114.)    Thurston  v.  Columbian  Insur.  Co.  (3  Caines  R.  89.) 
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"  cast  away,  burn,  or  otherwise  destroy  the  ship,  unto  which  he 
"  belongeth,  or  procure  the  same  to  be  done,  to  the  prejudice 
"  of  the  owner  or  owners  thereof,  or  of  any  merchant  or  mer- 
"  chants,  that  shall  load  goods  thereon,  he  shall  suffer  death  as 
«  a  felon  (rf)." 

Further  provisions  were  made  in  the  reign  of  George  the  First 
(e),  but  soon  after  the  determination  of  an  important  prosecu- 
tion at  the  Old  Baileff  (/,)  and  I  presume  in  order  to  remedy  a 
defect  in  the  law  manifested  on  that  occasion,  they  were  re- 
pealed by  the  Legislature  (^),  except  as  to  prosecutions  for 
offences  committed  before  the  16th  of  July  1803  (A).  And  it 
was  then  enacted,  <<  That  if  any  person  or  persons  shall,  from 
'^  and  after  the  sixteenth  day  of  July  1803,  wilfully  cast  away, 
''  burn,  or  otherwise  destroy,  any  ship  or  vessel,  or  in  anywise 
"  counsel,  direct,  or  procure  the  same  to  be  done,  and  the  same 
"  be  accordingly  done,  with  intent  or  design  thereby  wilfully 
'^  and  maliciously  to  prejudice  any  owner  or  owners  of  such 
^  ship  or  vessel,  or  any  owner  or  owners  of  any  goods  loaden  on 
"  board  the  same,  or  any  person  or  persons,  body  politic  or 
"  corporate,  that  hath  or  have  underwritten  or  shall  under- 
"  write  any  policy  or  policies  of  insurance  upon  such  ship  or 
**  vessel,  or  on  the  freight  thereof,  or  upon  any  goods,  load- 
"  en  on  board  the  same,  the  person  or  persons  offending  therein 
"  being  thereof  lawfully  convicted,  shall  be  deemed  and  ad- 
"  judged  a  principal  felon  or  felons,  and  shall  suffer  death  as  in 
"  cases  of  felony  without  benefit  of  clergy." 

*And, "  That  if  any  such  ship  or  vessel  shall,  from  and[*140} 
"  after  the  sixteenth  day  of  July  in  the  year  of  our  Lord 
"  1803,  b^  wilfully  cast  away,  burnt,  or  otherwise  destroyed, 
"  within  the  body  of  any  county  of  this  realm,  that  then  the  said 
"  several  offences,  as  well  in  wilfully  casting  away,  burning,  or 
"  otherwise  destroying  such  ship  or  vessel,  as  in  counselling^ 
"  directing,  or  procuring  the  same  to  be  done  as  aforesaid,  shall 
"  and  may  be  respectively  enquired  of,  tried,  determined,  and 
'<  adjudged  in  the  same  Courts,  and  in  such  manner  and  form, 


[d)  1  Ann,  stat,  2.  c.  9.  s,  4. 

(e)  4  Geo.  1.  c.  12.  sect.  3;  11  Geo. 
1.  c,  29.  stci.  5, 6,  aud  7. 

(/)  The  case  of  Easterby  v.^  Mac- 


farlan^,  Addenda  to  Eastls  P.  C.  p» 
xxvi. 

ig)  43  Geo.  3.  c.  113.  See  cap.  79 
of  the  same  year  as  to  Ireland, 

(h)  Id.  sect,  4. 
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**  as  felonies  done  within  the  bodv  of  sny  coontr.  br  tbe  1kw7 
"  of  this  reslni  now  are  lo  be.  or  br  Tirroc  of  ihis  Aci  bereaner 
*^  maj  be,  ioquired  of.  trie<L  detennincd.  and  adjodced  :  aod  if 
'*  an  J  such  ship  or  Tessel  shall  be  fr.huilr  cast  a  war.  bamc  or 
**  olljerwiae  destroTed  on  the  hi^h  seas,  then  that  the  said  ser- 
"  era!  offences,  as  well  in  wihullT  casiin^  awar,  bamin^,  or 
•*  oihenrise  destrojing  any  such  ship  or  TesseL  as  in  counsel- 
^  ling,  directing,  and  procuring  the  same  to  be  done  as  af*>re- 
"  said,  shall  and  may  be  respectively  inquired  of,  tried,  deter- 
^  mined,  and  adjudged,  before  such  Court,  and  in  such  manner 
^  and  form  as  in  and  bv  an  Act  made  in  the  eisht-and-twentieth 
year  of  the  reign  of  King  Henry  the  Ei^hzk  intituled.  For  Pi- 
raits^  is  appointed  and  directed  for  the  inquiring,  trying, 
^  determining,  and  adjudging  of  ielonies  upon  the  high  seas." 

This  statute  contained  also  some  special  provisions  for  the 
trial  of  accessaries,  which  hare  been  since  repealed,  in  come- 
quence  of  the  general  provisions  made  by  the  Legislature  oo 
tliat  subject  (t).  (1) 

(i)  ST.  7  Geo.  4.  c  Gl  #.  9, 10, 11,  32. 

(1)  The  act  of  Congress  of  the  26ih  of  March  1604,  proTides,  (5.  1) 
that  any  person  not  being  an  owner,  who  shall  on  the  high  seas  wil- 
fully and  corruptly  cast  away,  burn  or  otherwise  destroy  any  ship  or 
"  other  ressel,  unto  which  he  belongeth,  being  the  property  of  any  citi- 
"  zen  or  citizens  of  the  U.  States,  or  procure  the  same  to  be  done, 
"  shall  suffer  death.'**  And  by  the  second  section  it  provides  "  that  if 
*'  any  person  shall  on  the  high  seas  wilfully  and  corruptly  cast  away, 
**  burn  or  otherwise  destroy  any  ship  or  vessel  of  which  he  is  owner  in 
'*  part  or  in  whole,  or  in  any  wise  direct  or  procure  the  same  to  be  done 
*'  with  intent  or  design  to  prejudice  any  person  or  persons  that  hath  ua- 
**  derwritten  or  shall  underwrite  any  policy  or  policies  of  insurance 
"  thereon,  or  if  any  merchant  or  merchants,  that  shall  load  goods  there- 
"  on  or  of  any  other  owner  or  owners  of  such  ship  or  vessel,  the  peraon 
"  or  persons  offending  therein  being  thereof  lawfully  convicted  shall  be 
"deemed  and  adjudged  guilty  of  felony  and  shall  suffer  death." 

The  first  section  is  apparently  borrowed  from  the  Statute  of  22  and  23 
Car.  2.  ch.  11.  ^  12.  and  the  second  from  the  Statute  of  11  Geo.  I.  ch. 
29.  ^  ;6.  The  word  "  if"  is  inserted  by  mistake  for  "  of"  in  the 
latter  section,  and  is  not  a  mere  error  of  the  press.  '  U.  S.  o.  John.  (4 
Dall.  R.  412. 1  Wash.  Cir.  Rep.  363.)— To  destroy  a  vessel  within  the 
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S.  Secondly,  as  to  the  offences  of  running  away  with  the  ship 
or  cargo,  and  of  making  a  revolt,  in  the  ship.  These  also  are 
now  punishable  with  death. 

For  by  a  statute  passed  in  the  reign  of  King  William  the 
Third  (A),  it  is  enacted,  "  That  if  any  commander  or  *mas-  [*141  J 
"  ter  of  any  ship,  or  any  seaman  or  mariner,  shall  in  any 
'^  place,  where  the  admiral  hath  jurisdiction,  betray  his  trust  and 
"  turn  pirate,  enemy,  or  rebel,  and  piratically  and  feloniously  run 
^'  away  with  his  or  their  ship  or  ships,  or  any  barge,  boat,  ordnance, 
"  ammunition,  goods  or  merchandizes  ;  or  yield  them  up  volun- 
"  tarily  to  any  pirate,  or  shall  bring  any  seducing  messages  from 
"  any  pirate,  enemy  or  rebel,  or  consult,  combine,  or  confeder- 

{k)  11  &  12  Jfm.^.c.  7.5.9.  made  perpetual  by  6  Gto,  1  c.  19. 

meaning  of  this  Statute  is  to  unfit  her  for  service  beyond  the  hopes  of 
recovery  by  ordinary  means.  This  as  to  the  extent  of  the  injury  is 
synonymous  with  "  cast  away."  It  is  the  general  term.  Casting  away 
is  like  burning,  a  species  of  destruction.  Both  of  them  mean  such  an 
act  as  causes  the  vessel  to  perish,  to  be  lost,  to  be  irrecoverable  by  or-> 
dhiary  means.  (Ibid.) 

By  a  very  recent  Statute  (Act  of  1825.  ch.  276.  §  23)  it  is  farther  pro- 
vided "  that  if-  any  person  or*  persons  shall  on   the  high  seas  or  within 
the  U.  States  wiifulfy  and  corruptly  conspire,  combine,  and  confeder- 
ate with  any  other  person  or  persons,  such  other  person  or  persons, 
being  either  within  or  without  the  U.  States,  to  cast  away,  burn,  or 
otherwise   destroy  any   ship  or  vessel,  or  to  procure  the  same   to  be 
'*  done,  with  intent  to  injure  any  person  or  body  politic,  that  hath  under- 
"  written,  or  shall  there  afterwards  underwrite  any  policy  of  insurance 
"  thereon,  or  on  goods  on   board  thereof,  or  with  intent  to  injure  any 
"  person  or  body  politic,  that  hath  lent  or  advanced,  or  thereafler  shall 
"  lend  or  advance  any  money  on  such  vessel  on  bottomry  or  responden- 
**  tia,  or  shall  within  the  U.  States  build,  or  fit  out,  or  aid  in  building  or 
fitting  out,  any  ship  or  vessel  with  intent,  that  the  same  shall  be  cast 
away  burnt  or  destroyed,  every  such  person  so  offending  shall  on  con- 
"  viction  thereof  be  deemed  guilty  of  felony,  and  shall  be  punished  by' 
*'  fine  not  exceeding  ten  thousand  dollars,  and  by  imprisonment  and  con- 
"  finement  to  hard  labour  not  exceeding  ten  years." — It  is  obvious  that 
these  enactments  are  not  coextensive  with  those  of  the  Statute  of  43  Geo.  3 
ch.  113.  on  this  subject  and  that  it  is  important  to  the  public  welfare, 
that  the  blemishes  in  our  existing  legislation  should  be  cured  by  an 

entire  revision  of  our  statutes. 
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the  Turkish  pirates  to  restore  a  ship,  and  the  goods  of  the  mas- 
ter and  mariners,  and  sometimes  even  to  pay  the  whole,  or  a 

"  thereof  be  punished  by  fine,  not  exceeding  five  thousand  dollars,  and 
"  by  imprisonment  and  confinement  to  hard  labour,  not  exceeding  ten 
"  years,  according  to  the  aggravation  of  the  offence." 

The  12th  section  of  the  Act  of  1790,  ch.  36,  provides,  "  that  if  any 
"  seaman  or  other  person  shall  commit  manslaughter  upon  the  high 
seas  ;  or  confederate,  or  attempt,  or  endeavour,  to  compel  any  com- 
mander, master,  officer  or  mariner,  to  yield  up,  or  run  away  with  any 
ship  or  vessel,  or  with  any  goods,  wares,  or  merchandize,  or  to  turn 
pirate,  or  to  go  over  to,  or  confederate  with,  pirates,  or  in  any  wise 
"  trade  with  any  pirate,  knowing  him  to  be  such,  or  shall  furnish  such 
'*  pirate  with  any  ammunition,  stores,  or  provisions  of  any  kind,  or 
"  shall  fit  out  any  vessel  knowingly  and  with  a  design  to  trade  with  or 
"  supply,  or  correspond  with,  any  pirate  or  robber,  upon  the  seas ;  or  if 
"  any  person  or  persons  shall  any  ways  consult,  combine,  confederate, 
"  or  correspond  with  any  pirate  or  robber  on  the  seas,  knowing  him 
"  to  be  guilty  of  any  such  piracy  or  robbery ;  or  if  any  seaman  shall ' 
'*  confine  the  master  of  any  ship  or  other  vessel,  or  endeavour  to  make 
"  a  revolt  in  such  ship  ;  such  person  or  persons,  &.C.  shall  be  imprison- 
**  ed  not  exceeding  three  years,  and  fined  not  exceeding  one  thousand 
*'  dollars. 

In  respect  to  the  offences  of  confining  the  master,  it  has  been  decid- 
ed, that  any  confinement  of  the  master,  whether  by  depriving  him  of 
the  free  use  of  his  limbs,  or  by  shutting  him  up  in  the  cabin,  or  by  in* 
timidation  preventing  him  from  the  free  use  of  the  ship,  of  a  free  com- 
mand of  her,  is  a  confinement  within  the  Statute.  U.  S.  v.  Smith,  (3 
Wash.  Cir.  R.  78.)  U.  S.  v.  Sharp,  (1  Peters  Cir.  R.  118.)  U.  S.  t?. 
Hemmer,  (C.  C.  U.  States,  Mass.  Oct.  T.  1825,  MSS.)  So  seizing  the 
person  of  the  master,  even  though  it  be  but  for  a  minute  or  two.  (Ibid.) 
But  it  is  to  be  understood,  that  in  all  these  cases  the  act  of  restraint  is 
unjustifiable.  For  cases  may  occur,  in  which  it  would  be  the  duty  of 
the  crew  to  confine  the  master,  as  if  he  endeavoured  to  commit  a  felo- 
ny.    (Ibid.) 

In  respect  to  the  offence  of  a  revolt,  what  is  the  true  definition  of  it^ 
and  of  the  minor  offence  of  an  endeavour  to  commit  a  revolt,  various 
adjudications  have  been  made  in  the  Circuit  Courts..  In  U.  S.  v.  Sharp, 
(1  Peters  Cir.  R.  118)  it  was  held,  that  to  make  a  revolt  was  to  throw 
off  all  obedience  to  the  master  ;  to  take  possession  by  force  of  the  vessel 
by  the  crew  ;  to  navigate  her  themselves,  or  to  transfer  the  command  to 
some  other  person  on  board.  In  U.  S.  v.  Smith,  (1  Mason  R.  147)  it  waa 
decided,  that  an  endeavour  to  commit  a  revolt  is  an  endeavour  to  excite 
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part,  of  the  freight,  if  the  ship  yielded  to  them,  and  they  were 
suffered  to  take  out  the  cargo  without  resistance.  To  prevent 
this  practice,  a  statute  was  passed  so  long  ago  as  the  reign  of 
King  Charlet  the  Second^  in  the  preamble  whereof  this  practice 
is  recited,  and  by  which  the  master  of  any  vessel  of  a 
burthen  not  less  "^than  two  hundred  tons,  and  furnished  [^142] 
with  sixteen  guns,  is  forbidden  to  yield  his  cargo  to  pi- 
rates  of  any  force,  without  resistance,  on  pain  of  being  render- 
ed incapable  to  take  charge  of  any  English  vessel  afterwards. 
And  if  the  ship  is  released,  and  any  thing  given  by  the  pirates 
to  the  master,  such  gift  and  his  share  of  the  ship  are  to  go  to 
the  owners  of  the  goods.  And  any  ship  of  less  burthen  or 
force  than  before  mentioned,  is  forbidden  to  yield  to  a  Turkish 
pirate,  not  having  double  her  number  of  guns,  without  fight- 
ing (n).  An  extraordinary  instance  of  the  courage  and  skill, 
which  the  Legislature  of  those  times  attributed  to  English  sea- 
men, and  which  the  exploits  of  succeeding  generations  have  so 
oAen  and  so  gloriously  exemplified  ! 

10.  By  the  same  statute  it  is  enacted,  **  That  if  the  mariners  or 
**  inferior  officers  of  any  English  ship,  laden  with  goods  and 

(n)  ]6  Car.  2.  c.  6.  and  22  &  23  Car.  2.  c.  11. 

-   ■ ■■ 

the  crew  to  overthrow  the.  lawful  authority  and  command  of  the  master 
and  officers  of  the  ship.  It  is,  in  effect,  an  endeavour  to  make  a  rauti* 
ny  among  the  crew  of  the  ship,  or  to  s(ir  up  a  general  disobedience  or 
resistance  to  the  authority  of  the  officers  of  the  ship.  In  U.  S.  v.  Kelly, 
(11  Wheaton  R.  417)  the  question  came  before  the  Supreme  Court  of 
U.  States,  which  held,  "  that  the  offence  consists  in  the  endeavour  of 
the  crew  of  a  vessel,  or  any  one  or  more  of  them,  to  overthrow  the 
legitimate  authority  of  her  commander,  with  intent  to  remove  him 
from  his  command,  or  against  his  will  to  take  possession  of  the  vessel, 
"  by  assuming  the  government  and  navigation  of  her,  or  by  transferring 
"  their  obedience  from  the  lawful  commander  to  some  other  person." 
It  has  been  supposed,  that  the  terms  of  this  definition  excluded  cases, 
where  seamen  conspire  together  not  to  do  duty  on  board,  so  as  to 
compel  the  master  to  yield  to  their  wishes  in  respect  to  the  navigation, 
or  course  of  the  voyage,  or  the  exercise  of  his  proper  functions,  as  com- 
mander ;  but  it  is  now  confidently  believed,  that  such  was  not  the  un- 
derstanding of  the  Court  itself,  U.  S.  p.  Hemmer,  (C.  C.  U.  States, 
Mass.  Oct.  T.  1825,  MSS.) 
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service  by  sickness,  wounds,  or   other  accidental  misfortttnes, 
and  decrepit  and  worn  out  by  age,  either  by  receiving  them  into 
the  hospital,  or  by  |>ensions,  and  also  to  relieve  the  widows  and 
children  of  seamen  killed  or  drowned  in  the  service,  pro- 
[*145]  vided  the  children  are  not  of  *the  age  of  fourteen  years  ; 
or,  if  of  that  age  and  upwards,  are  incapable  of  getting  a 
livelihood   by  reason  of  lameness,  blindness  or  other  infirmity, 
and  are  proper  objects  of  charity ;  and  to  make  reasonable  al- 
lowances to  those,  who  shall  lose  an  eye  or  limb,  or  be  otherwise 
hurt  or  maimed  in  fighting,  defending,  or  working  tbeir  ships, 
or  doing  any  other  duty  in  their  service,  in  proportion  to  their 
hurt,  so  far  forth  as  the  income  and  revenues  of  the  charity  will 
extend,  for  these  purposes  (j?).    But  no  person  is  to  be  provi- 
ded for  as  a  worn-out  seaman,  who  has  not  been  employed  in  the 
merchant  service  Jive  years,  and  paid  the  contribution  {y).  And 
in  providing  for  this  class,  a  preference  is  to  be  given  to  such 
as  have  served  longest  and  contributed  most  (r). 

And  in  order  to  ascertain  the  times  of  service  and  payment  of 
the  contribution,  the  master  must  keep  a  muster-roll  of  the  per- 
sons employed  in  the  ship,  and  before  its  departure  deliver  a  du- 
plicate to  the  collector  of  these  duties  at  the  port ;  and  during 
the  voyage  enter  the  time  and  place  of  discharge,  quitting,  and 
desertion,  and  of  receiving  other  persons  on  board,  and  of  any 
hurt,  damage,  death,  or  drowning ;  of  which  he  must  also  deliv- 
er a  duplicate  at  his  return,  under  the  penalty  of  £.  20  (a)  ;  to 
the  truth  whereof  he  may  be  examined  upon  oath  by  the  collec- 
tor {b).     And  in  case  any  person  employed  on  board  any  ship  or 
vessel  shall,  in  doing  his  duty  on  shore  or  on  board,  break  an 
arm  or  leg,  or  be  otherwise  hurt  or  maimed,  he  is  to  be  properly 
relieved  until  sufficiently  recovered  to  be  sent  to  the  place  to 
which  the  ship  belongs  (c). 

These  are  the  principle  objects  of  this  excellent  institution  : 
several  provisions  for  carrying  them  into  effect  are  contained  in 
the  statute,  of  which  the  detail  would  be  improper  for  this 
place.  (I) 


\ 


x)  20  Geo.  2.  c.  38.  *.  1  &  2. 
y)  Id.  Sect.  3. 
(2)  Id.  Sect.  32. 


(a)  20  Geo.  2.c.  38.ff.  20. 

(b)  Id.  sect.  21. 

(c)  Id.  sect.  33. 


'     (1)  The  Congress  of  the  U.  States  has  not  been  insensible  of  the 
sound  policy  of  providing  for  the  protection  and  relief  of  seamen  en- 


OF  MASTER  AND  MARINERS.  140 

13.  By  the  ancient  marine  ordinances,  if  a  mariner  falls  [^146] 
sick  during  a. voyage,  or  is  hurt  in  the  performance  of  his 

gaged  in  the  merchants*  service,   as  well  ,as  in  the  Navy  of  the  U. 
States. 

(1.)  As  to  the  relief  of  seamen  in  foreign  countries.     In  order  to 
prevent  seamen  employed  in  vessels,  belonging  to  citizens  of  the  United 
States,  in  cases  of  shipwreck,  sickness,   or  captivity,  from  suffering  in 
foreign  ports,  it  is  made  the  duty  of  oar  consuls,  and  other  commercial 
agents,  from  time  to  time  to  provide  for  the  seamen  of  the  U.  States, 
who  may  be  found  destitute  within  their  districts  respectively,  sufficient 
subsistence  and  passages  to.  some  port  in  the  U.  States  in  the  moat 
reasonable  maniicr,  at  the  expense  of  the  U.  States,  subject  to  the  in- 
structions of  the  secretary  of  state  ;  and  the  masters  of  American  ships 
are  required  to  take  such  seamen  on  board,  and  to  transport  them  to  the 
U.  States  upon  such  reasonable  terms,  not  exceeding  ten  dollars  for 
each  person,  which  may  be  agreed  on  between  them  and  such  commer- 
cial agent.     In  cases  where  the  ship  is  sold,  and  the  crew  are  dis- 
charged, or  any  seaman  is  discharged  with  his  own  consent  in  a  foreign 
country,  the  master  of  the  ship  is  bound  to  pay  to  the  consul,  &/C.  for 
every  seaman  discharged,  three  months  pay,  over  and  all  wages  due  to 
such  seaman,  two  thirds  of  which  is  to  be  paid  to  the  seaman  on  his 
engagement  on  board  of  any  vessel  to  return  to  the  U.  States,  and  the 
other  third  is  to  be  retained,  for  the  purpose  of  creating  a  fund  for  the 
payment  of  the  passages  and  expenses  of  destitute  American  seamen  in 
foreign  ports.     The  principal  Acts  on  this  subject  will  be  found  in  the 
Appendix.     (Act  of  1792,  ch.  24.)  (Act  gf  1798,  ch.  94)  (Act of  1S03, 
ch.  62.)     Certain  Acts  have  also  been  passed  for  the  relief  and  pro- 
tection of  American  seamen  from  impressment,  which  will  also  be  found 
in  the  Appendix.    (Act  of  1796,  ch,  36.)     (Act  of  1799,  ch.  147.) 

In  cases  of  a  discharge  of  seamen  abroad,  if  the  thjree  monihs  pay  is 
not  paid  over  to  the  consul,  it  is  recoverable  as  wages  in  a  libel  in  the 
Admiralty,  and  to  be  distributed  to  the  U.  States  and  the  seamen,  in  the 
proportion  directed  by  law.  Emerson  v.  Ilowland  (1  Mason  R.  45,48.) 
But  see  Ogden  v.  Orr,  (12  John.  R.  143),  &c,  Townsend  v.  Orne,  (C. 
C.  U.  S.  Mass,  Oct.  T.  1827,  MSS.) 

C2.)  Provisions  are  also  made  for  the  relief  of  sick  and  disabled  sea- 
men in  American  ports  by  the  erection  and  maintenance  of  temporary 
and  permanent  Hospitals.  For  this  purpose,  twenty  cents  per  month, 
(coinmoniy  called  hospital  money)  are  deducted  from  the  wages  of  eve- 
^7  seaman,  and  paid  over  to  the  Collector  of  the  Customs  to  constitute 
a  suitable  fund*    This  fund  is  under  the  management  and  direction  of 
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cuted  by  indictment  or  information,  at  the  suit  of  the  Attorney 
General,  in  the  Court  of  King's  Bench  at  JVestminster,  and  the 
oiience  may  be  alleged  to  have  been  commited  at  Wtstminster, 
in  the  county  of  Middlesex  (g).  (1) 

{g)5d  Geo.  a  e.  38. 

(1)  The  Act  of  Congress  of  IS'25,  cb.  276,  ^  10,  contains  a  similar 
provision ;  and  subjects  to  fine  and  imprisonraent  any  master,  who 
shall  maliciously  and  without  justifiable  cause  force  any  officer  or  mari- 
ner on  shore,  or  leave  him  behind  in  any  foreign  port,  or  refuse  to 
bring  him  home,  when  in  a  condition  and  willing  to  return  in  the  ship, 
when  she  is  ready  to  proceed  on  her  homeward  voyage. 

The  statute  does  not,  of  course,  interfere  with  any  cases,  where  there 
is  a  justifiable  cause  for  the  act,  either  of  forcing  ashore,  or  refusing  to 
bring  home,  any  officer  or  mariner.  It  is  manifestly  the  policy  of  the 
government,  however,  to  discourage  discharges  abroad ;  and  the  three 
months  additional  pay  provided  for  by  the  Act  of  1803,  ch.  62,  even  in 
cases,  where  there  is  a  voluntary  or  a  necessary  discharge  abroad,  de- 
monstrates the  solicitude  of  the  Legislature  on  this  subject. 

Mr,  Abbott  in  the  18th  section  of  this  chapter,  (which  b  omitted  in 
the  present  edition,  and  notice  of  which  has  been  taken  in  a  preceding 
note^2)  to  page  138)  used  the  following  language.  "  In  general,  a)80» 
'^  the  master  may  for  misbehaviour  discharge  a  mariner  from  his  ser« 
**  vice  in  the  ship."  This  is  laying  down  the  principle  in  very  compre- 
hensive terms;  and  probably  was  understood  by  the  author  himself 
with  many  cpialifications.  In  the  American  Courts,  the  right  of  master 
to  discharge  a  seaman  for  misbehaviour  has  been  often  recognized. 
But  the  right  is  qualified  by  many  limitations.  He  has  not  a  right  to 
discharge  him  for  trifling  or  venial  offences,  or  in  the  mere  exercise  of 
his  own  discretion.  There  must  be  misbehaviour  of  a  gross  and  aggra- 
vated nature  to  justify  a  discharge ;  otherwise  the  master  and  owners 
will  be  liable  in  damages.  Atkins  v.  Bnrrows,  (1  Peters  Adm.  244.) 
Hulle  V.  Hightman,  (2  East  R.  145.)  Judge  Peters  has  held,  that  if  a 
seaman  is  incorrigibly  mutinous  and  disobedient,  persisting  in  his  mis- 
conduct ;  if  he  is  guilty  of  gross  crimes  and  dishonesty  ;  if  he  is  an  ha- 
bitaal  drunkard,  and  purloins  the  ship  stores ;  in  these,  and  the  like 
cases  he  m'ay  be  discharged.  But  if  his  offence  is  but  temporary  and 
.fugacious ;  if  he  is  repentant  and  willing  to  return  to  duty ;  then  the 
master  has  no  right  to  dismiss  him.  Whitton  v.  The  Ship  Commerce, 
(I  Peters  Adm.  R.  164.)  Thome  v.  White, '(1  Peters  Adm.  R.  168.) 
Relf  r.  The  Ship  Maria,  (1  Peters  Adm.  R.  186.)   Atkins  o.  Burrows, 
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(I  te^jBan  Adm.  R.  244.)  Black  v.  The  Ship  Louisiana,  (2  Peters  Adm. 
R.  268L)  See  also.  Laws  of  Oleron,  art.  13.  Townsend  v.  Orne,  (C. 
C.  U.  a.  Maas,  Oct.  T.  1827.)  The  Ship  Mentor,  (C.  C.  U.  S.  Oct. 
T.  1825.)  Buck  v.  Lane,  (12  Serg.  &  R.  266.)  Post,  note  to  page 
472,(2). 

If  the  master  improperly  discharges  a  seaman,  he  and  the  owner  he- 
come  responsible  for  damages.  See  cases  cited  Supra,  and  Johnson  r. 
Dalton,  (1  Cowen  R.  543.)  See  post,  note  to  page  443,  (1),  and 
472,  (2). 

The  authority  of  the  master  to  discharge  the  mate  and  other  officers 
of  the  ship  during  the  voyage  has  been  watched  with  peculiar  strict- 
Bess.  It  is  not  denied,  that  he  possesses  this  power  of  dismissal ;  but 
Courts  of  law  will  insist  upon  an  adequate  cause  existing  to  justify  it,  by 
proof  of  gross  misconduct  or  disobedience.  Robinet  v.  The  Ship  Exe- 
ter, (2  Rob.  261.)  Galloway  v.  Morris,  (3  Yeates  R.  445.)  Atkins 
r.  Burrows,  (1  Peters  Adm.  R.  246.)  ' 

Where  the  master  dies  in  the  course  of  the  voyage,  the  mate  suc- 
ceeds to  his  authority ;  but  he  is  accountable  only  for  his  own  transac- 
tions ;  and  is  entitled  to  an  extra  compensation  as  master ;  but  he  may 
recover  his  wages  as  mate  in  the  Admiralty.  Atkins  v.  Burrows,  (1 
Peters  Adm.  R,  218,)    The  Favourite,  (2  Rob.  R.  232.) 
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CHAPTER  THE  FIFTH. 


or    PILOTS. 


The  name  of  pilot,  or  steersmao,  is  applied  either  to  a  parti- 
cular officer,  serving  on  board  a  ship  during  the  coarse  of  a 
voyage,  and  having  the  charge  of  the  helm  and  of  the  ship's 
route  ;  or  to  a  person  taken  on  board  at  a  particular  place  for 
the  purpose  of  conducting  a  ship  through  a  river,  road,  or  chan- 
nel, or  from  or  into  a  port.  The  French  Ordinance  contains 
several  regulations  calculated  to  obtain  the  necessary  skill  and 
experience  in  persons  of  the  first  description  (a).  In  this  coun- 
try there  is  no  particular  provision  relating  to  them,  and  many 
ships  are  navigated  without  an  officer  of  this  description,  the 
master  taking  upon  himself  the  charge  of  the  helm,  and  the 
conduct  of  the  vessel. 

2.  Pilots  of  the  second  description  are  established  at  several 
places  in  this  country  by  ancient  charters  of  incorporation  (i). 
And  in  general  the  master  of  a  ship  engaged  in  foreign  trade 
must  put  bis  ship  under  the  charge  of  such  a  pilot,  both  in  his 
outward  and  homeward  voyage,  within  the  limits  of  every 
[*149]  such  establishment  (c).  An  account  of  *these  establish- 
ments, and  of  the  parts  to  which  they  relate,  would  be 
improper  in  a  general  treatise  ;  and  masters  of  vessels  may  ea- 
sily acquaint  themselves  with  the  regulations  on  this  subject 


(a)  Liv.  ^.  Tit.  4.  Dit  Pilote. 

(b)  Pilotage  from  Dover,  Deal,  and 
tlie  Isle  of  Thantt,  up  the  rivers 
Thames  and  Medtcay,  was  regulated 
by  statues  3  Geo.  1.  c.  13;  7  Geo,  1. 
c,  21.  and  43  Geo.  3.  c.  152.  revi- 
ved and  continued  by  47  Geo.  3. 
Stat.  2.  c.  71.  P.  L.  &  P.  Pilotage 
doton  the  Thames,  and  through  the 
J^orth  Channel  to  or  by  Orfordness, 
and  round  the  Long-Sand-Head  in- 
to the  DotimSf  and  down  the  South  ' 


Channel  into  the  Doitms^  and  ^m 
or  by  Chfordness  up  the  Mrih  C^um^ 
nel  and  the  Thames  and  Medwa^y 
by  5  Geo.  2.  c.  20.  Pilotage  into 
and  out  of  the  port  of  Liverpool,  is 
regulated  by  37  €ko.  3.  c.  78.  and 
the  port  of  Hidl  by  39  &  40  Geo.  3. 
c.  10.  P.  L.  &  P. 

(c)  Law  V.  HoUingstcorthj  7  Ter. 
Rep.  K.  B.  160.  5!2  Geo.  3.  c.  39.  8. 
59. 
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relating  to  the  particular  navigation  in  which  they  are  em- 
ployed. 

Pilotage  up  and  down  the  rivers  Thames  and  Medway  was 
regulated  by  several  statutes  (rf),  which  were  much  improved 
by  a  temporary  Act  passed  in  the  48th  year  of  his  late  Majesty's 
reign  (e)  :  but  all  the  regulations  relating  to  these  districts 
have  since  been  consolidated  into  one  Act  of  Parliament  (/), 
which  also  contains  some  general  provisions  applicable  to  all 
parts  of  the  kingdom.  The  more  important  of  these  provisions 
will  be  shortly  mentioned  in  the  present  chapter,  and  the  Act, 
with  the  exception  of  the  tables  of  rates,  will  be  printed  at  large 
in  the  Appendix.  (1) 

3.  One  of  the  former  statutes  which  required  an  established 
pilot  to  be  taken  on  board  to  conduct  ships  from  Dover^  Dealy 
or  the  Isle  of  Thanety  up  the  Thames  or  Medway ^  contained  an 
exception,  allowing  "  the  master  or  mate  of  any  ship  or  vessel, 
"  or  part-owner,  residing  at  Dover,  Deal,  or  the  Isle  of  Thanet,^ 
to  conducthis  own  ship  from  any  of  those  places  up  the  said 
rivers  {g).  The  meaning  of  this  clause  appears  sufficiently  ob- 
vious ;  yet  it  was  once  contended,  that  a  master  and  part- 
owner,  not  resident  lat  either  of  those  places,  might  pilot  his  own 
ship  up  the  ITiames,  on  his  return  from  a  foreign  voyage  to  Lon- 
don. But  the  Court  of  King's  Bench  thought  the  meaning  of 
the  Legislature  to  be  otherwise,  and  determined  that  the  mas- 
ter was  subject  to  the  penalty  imposed  by  the  statute  (h).  The 
new  statute  allows  the  persons  before  mentioned  to  con- 
duct their  own  ships  up  or  down  the  said  rivers,  or  *into  [*150] 


{d)  Ante,  note  (b)  p.  148. 

U]  48  Gto,  3.  c.  104. 

{/)  6  Geo.  4.  c.  125.  printed  in  the 
Appendix,  and  repealing  the  statue 
52  Geq.  3.  c.  39.  whicii    was  also 


a  consolidating  Act,  and  contained 
some  general  provisions. 

(ff)  3  Geo.  i.  c.  13. 

(A)  Kemler  v.  Blanchard,  2.  Blac. 
600.  5  Burr  2QQ2. 


(1)  The  appointment  of  pilots  and  the  regulation  of  pilotage,  have 
been  hitherto  led  to  the  State  Legislatures  by  Congress  ;  and  the  Act 
of  Congress  of  7th  oif  August,  1789,  ch.  10,  expressly  recognizes  and 
<5onfirms  the  laws  on  this  subject,  made  by  the  State  Legislatures.  For 
cases  arising  under  the  State  Pilot  Laws,  see  Tilley  v.  Farrar,  (14 
Mass.  R.  17.)  Ayers  v.  Knox,  (7  Mass.  R.  306.)  Donaldson  w.  Ful- 
ler, (3  Serg.  &  R.  305,  505.)  Shepherd  v.  Mitchell,  {10  John.  R. 
112.) 
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or  out  of  aDT  port  or  place  within  the  jurisdiction  of  the  Cwjirf 
Poru  (t). 

4.  But  both  the  before-menlioned  statutes  and  that  (k^  which 
regulated  pilotage  doim  the  river  Tkanusj  applied  only  to  ships 
in  the  course  of  their  narigaticMi.  And  the  Court  of  King's 
Bench  decided  that  the  mate  of  a  ship  engaged  in  the  Lisbon 
trade,  who  steered  the  ship,  which  at  the  time  was  not  quite 
cleared  of  her  homeward  cargo,  and  had  a  Custcnn-house  officer 
on  board,  down  the  river  Thames  from  Horsleydoum  #Veir  Stain 
to  Cherry  Gardens^  being  about  half  a  mile,  and  firom  thence  to 
Fountain  Stairs,  was  not  subject  to  the  penalty  ;  for  otherwise 
the  station  of  a  ship  could  not  be  changed  for  the  purpose  of 
delivering  or  receiving  goods  at  different  wharfs  without  the 
expense  of  pilotage  (/).  In  like  manner,  where  a  ship  had  been 
conducted  hj  a  regular  pilot  up  the  river  Thames  to  UauhousC" 
hole,  and  was  left  by  him,  and  afterwards  moored  there,  but  be- 
ing forced  by  the  wind  upon  the  mud,  lay  four  days  in  a  bad 
situation,  and.  it  becoming  dangerous  for  her  to  remain  there 
till  the  tide  should  ebb  again,  she  was  conducted  by  a  vraierman 
about  a  mile  and  a  half  further  up  the  river;  the  Court  referring 
to  its  former  decision,  and  considering  the  voyage  in  this  case 
to  have  been  ended,  when  the  ship  was  left  at  lAmehouse  by 
the  pilot,  determined  that  the  waterman  was  not  subject  to  the 
penalty  (m). 

By  the  new  statute  it  is  expressly  provided, "  That  when 
[*151]"  any  ship  or  vessel  shall  have  been  brought  into  any  *port 
"  or  .  ports  "  in  England,  by  any  pilot  duly  licensed, 
"  nothing  therein  contained  shall  extend  or  be  construed  to 
"  extend  to  subject  to  any  penalty  the  master  or  mate,  or 
"  other  persoj3  belonging  to  such  ship  or  vessel,  and  having 
"  the  command  thereof,  or  if  in  ballast,  any  other  person  or 
"  persons  appointed  by  any  owner  or  master,  or  agent  of  the 
**  o^ner  thereof,  afterwards  removing  such  ship  or  vessel  ill 


(t)  6  Geo.  4.  c.  125.  s.  62. 

(k)  5  Geo,  2.  c.  20. 

(/)  Rex  V.  Lamhe,  5  Ter.  Rep.  K. 
B.  76.  and  Nolan's  Rep.  156. 

(m\  Rex  V.  J^eaU,  8  Ter.  Rep.  K. 
B.  241.  In  this  case  it  was  stated, 
that  the  ship  might  have  been  remo- 
ved to  the  pier  either  inimediately 


above  or  below  lAme-house-hole,  and 
have  been  perfectly  safe  without  go- 
ing any  further:  And  therefore  the 
case  was  not  within  the  setetUh  sec- 
tion of  3  Geo.  I.e.  13.  which  provides 
that  the  Act  shall  not  extend  to  bin- 
der any  person  from  assisting  a  ship 
in  distress  at  any  time. 
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such  port  or  ports,  for  the  purpose  of  entering  into,  or  going 
out  of  any  dock,  or  for  changing  the  moorings  of  such  ship  or 
vessel  (n)." 

5.  The  charge  of  pilotage  is  regulated  at  different  places  by 
usage  or  by  statute,  and  generally  increases  in  proportion  to  the 
depth  of  water  which  the  vessel  draws.  It  was  determined  that 
this  charge  under  the  old  statutes,  where  the  service  was  perfor- 
med in  a  river  within  the  body  of  a  county,  could  not  be  recover- 
ed by  a  suit  in  the  Court  of  Admiralty  (o).  The  rates  prescri- 
bed by  the  statute  oGeo,  1.  c.  13.  have  been  held  applicable  only 
to  the  Trinity-house  pilots,  and  not  binding  upon  another  per- 
son, who  in  their  absence  takes  the  charge  of  a  ship  in  pursuance 
of  the  proviso  in  the  third  section  of  that  statute  (p).  These  de- 
cisions may  also  apply  to  the  new  statute  (q). 

6.  By  the  new  statute,  all  sums  which  shall  become  due  to  any 
licensed  pilot  for  the  pilotage  of  any  ship  or  vessel  except  ships 
and  vessels  not  having  British  registers,  trading  to  or  from  the 
port  of  London,  "may  be  recovered  from  the  owners  or  masters 
*•  of  such  ship  or  vessel,  or  from  the  consignees  or  agents  thcre- 
"  of,  who  shall  have  paid  or  made  themselves  liable  to  pay  any 
**  other  charge  for  the  ship  or  vessel  in  the  port  of  her  arrival  or 
^  delivery  as  to  pilotage  inwards,  and  in  the  port  from  whence 
*'  she  shall  clear  out  or  sail,  as  to  pilotage  outwards ;"  and  may 
be  levied  in  like  manner  according  to  the  amount  as 

^any  penalty  may  be  recovered  and  levied  by  virtue  of[*152] 
the  Act,  demand  thereof  being  made  in  writing  at  least 
Jbutieen  days  before  such  levy  (r).  And  the  master  or  other  per- 
son having  the  charge  of  ships  or  vessels,  not  having  British 
registerSf  which  shall  enter  into  or  sail  from  the  port  of  London^ 
and  which  are  by  law  required  to  be  piloted  by  perons  licensed 
by  the  corporation  of  the  Trinity-house,  or  the  consignees  or  a- 
gents  thereof,  are  to  pay  at  the  Trinity-house,  in  London,  to  persons 
appointed  by  the  corporation  of  Trinity-house,  the  full  pilotage 
inwards  and  outwards ;  viz.  as  to  pilotage  outwards,  the  amount 
for  the  distance  which  the  ship  is  by  law  required  to  be  piloted ; 
as  to  pilotage  inwards,  where  a  pilot  shall  have  been  on  board, 


i; 


(n)  6  Geo.  4.  c.  125. 8. 63. 
(o)  Rm8  v.  ffaUur,  2  Wils.  264. 
(p)  The  Nelsov,  Main.  6  Rob.  A. 
E.227. 
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(q)  6  Geo,  4.  c.  125. 

(r)  6  Gto.  4.  c.  125.  a,  44. 
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iUe  am'j'jnt  for  'Jie  d.^tance  piloted  br  him  if  greater  than  that 
which  she  b.rM  he  required  to  be  f.;lotcJ.  if  kss,  or  if  no  pilot 
snail  ha\e  been  on  board,  l:.*j  arnc*jnt  for  trie  ci?:ance  which  she 
wa%  bj  law  mfi'-ircd  to  be  piloted :  the  pil-iage  inwards  ma}  be 
levied,  d:c-  upon  ti.e  rni^ter  or  other  person  in  charge,  consignee, 
or  ajrent,  in  the  same  manner  as  in  the  ca-e  of  s^hips,  haritig 
Bri'.iJi  Ti'jiitrn^  if  such  pi!ol£«e  in^vards  be  not  paid  within yiirr- 
Uen&iisi  from  the  dav  of  the  s>L:p5  reporting  inwards.  Bat  the 
corporation  of  liie  Trinity-house  are  enabled  to  make  regula- 
tion->  for  the  relief  of  such  ships  and  vessels  not  having  British 
registers  as  miy  conie  to  the  port  of  Lo:\d'jn  with  fish,  com,  or 
other  provisions  (?). 

"  The  consignees  or  ajrents  of  any  ship  or  vessel  are  by  this 
"  Act  authorized  and  empowered  to  retain  in  their  hands  respec- 
"  tively  out  of  any  monies  which  they  may  have  received  or  shall 
"  thereafter  receive  for,  or  on  account  of,  such  ship  or  vessel,  or 
**  the  owner  or  owners  tJiereof,  so  much  as  shall  be  sufficient 
**  to  pay  and  discharge  such  pilotage  and  any  expencea  al- 
"  tending  the  same  (/).  " 

If  tlic  officer  of  a  king's  ship,  or  master,  or  other  petson 
[*153]  ^having  the  command  of  any  other  ship  or  vessel,  takes 
a  pilot  to  sea,  beyond  the  limits  of  his  district,  witfaoat 
his  free  consent,  except  under  circumstances  of  absolute  and 
unavoidable  necessity,  the  pilot  is  entitled  over  and  above  his 
pilotage,  to  receive  10*.  GJ.  per  day,  to  be  computed  from, 
and  inclusive  of  the  dav  next  after  tlie  dav  on  which  the  ves^ 
sel  passes  the  limit  to  which  he  was  engaged,  until  he  shall 
be  returned  to  the  place  where  he  was  taken  on  board,  or  until 
he  shrill  have  been  discharged  from  the  vessel  a  sufficient  time 
to  have  enabled  him  to  return  there  {u), 

7.  Penalties  not  exceeding  £.20.  are  to  be  recovered  before 
a  Justice  by  prosecution  within  six  months ;  and  penalties  above 
X.  20.  by  action  of  debt  in  any  of  the  Courts  of  Record  at  ffest^ 
minster^  to  be  commenced  within  twelve  months ;  but  if  it  shall 
be  made  to  appear,  as  soon  after  as  the  circumstances  of  the 
case  will  admit,  that  the  commencement  of  the  prosecution  or 
action  has  been  delayed  by  reason  of  the  absence  of  any  party 
or  parties,  whether  odbnding  or  complaining,  or  of  any  necessary 


(j?)  M.  acd.  40  &  51. 
(<)  Id.  sexi.  45. 


(u)  6  Geo.  4.  c.  125,  $.  38. 
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witness,  then  upon  such  circumstances  being  staled  by  affidavit, 
made  before  any  Judge  of  any  of  his  Majesty's  Courts  of  Record 
at  Wesiminsi&Ty  any  such  Judge  may  order  or  authorize  the  com- 
mencement of  the  prosecution  or  action,  within  such  further 
lime  as  he  shall  think  fit  to  limit  {x). 

It  is  however  provided  by  the  statute,  that  nothing  therein 
contained  shall  affect  or  impair  the  jurisdiction  of  the  Court  of 
Load-manage,  or  High  Court  of  Admiralty  (y),  nor  the  right  of 
the  City  of  London  (z),  nor  (in  general)  any  separate  jurisdic- 
tions established  under  any  Act  of  Parliament  or  charter  (a). 

8.  Vessels  bound  to  the  Thames^  and  which  shall  repair  to 
any  place  appointed  for  the  performance  of  quarantine, 

*are  to  pay  the  full  charges  of  pilotage  up  to  that  place,  [*1 54] 
and  also  the  further  sum  of  85.  per  day,  for  the  days  the 
pilot  shallbe  obliged  to  temain  on  quarantine  (6). 

9.  The  master  of  any  ship  or  vessel  who  shall  act  himself  as 
a  pilot,  or  employ  any  unlicensed  person,  or  licensed  person 
acting  out  of  his  limits,  or  beyond  the  extent  of  his  qualification, 
afler  a  licensed  and  qualified  pilot  shall  have  offered  himself,  or 
made  signal  for  that  purpose,  shall  forfeit  double  the  sum  which 
would  have  been  demandable  for  the  pilotage ;  and  if  the  Trin- 
ity-house, or  Lord  Warden  of  the  Cinque  Ports,  as  the  case  may 
be,  shall  think  it  proper,  and  certify  in  writing,  he  shall  also  for- 
feit £.  6.  for  every  fifty  tons  burthen  of  his  ship  (c). 

A  master  of  a  ship  coming  from  the  westward  to  London^ 
having  performed  quarantine  at  Standgate  Creek,  and  beiug 
about  to  quit  that  place,  discharged  the  Cinque  Port  pilot  who 
had  conducted  the  vessel  thither,  and  was  desirous  of  proceed- 
ing with  her,  and  then  hoisted  a  flag  for  a  pilot  from  Sheerness^ 
and  moved  his  ship  onward  toward  London,  but  within  the  lim- 
its of  the  port  of  Rochester,  for  the  space  of  a  mile,  before  a 
pilot  from  Sheerness  came  on  board  :  It  was  held,  that  the  mas- 
ter was  liable  to  the  penalty  under  the  thirty-fourth  section 
of  52  Geo.  3.  c-  39.  which  for  this  purpose  does  not  seem  to  dif- 
fer from  the  section  of  the  new  Act,  which  I  have  last  abridg- 
ed (rf).    But  in  order  to  subject  the  master  to  a  penalty  for  con-. 


Ix)  Id.  sect.  76  &  77. 
\v)  Id.  sect  87. 
^)  Id.  sect.  88. 
(a)  Id.  sect.  89. 


lb)  6  Geo,  4.  c.  125.  a.  41. 
\c]  Id.  sect  58. 

(d)    Thornton  v.  Boland,  2  Biog- 
ham,  219.   - 
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tlnuing  an  uolicensed  piloL  after  a  pilot  duly  licensed  and  qual- 
ified offers  to  take  charge  of  the  ship,  it  must  appear  that  aoch 
offer  was  made  to  or  in  the  presence  of  tlie  master  (e).  I  pre- 
sume, however,  that  if  tlie  mailer  should  have  given  orders  to 
his  mate  or  other  person  not  to  receive  a  pilot,  an  offer  to  such  per-i 

son  would  be  coD>idered  as  an  offer  to  the  master  himself. 
[*155]      10.  *A  like   forfeit  of  double  the  sum  which  would 

have  been  demand  able  for  the  pilotage  is  to  be  paid  by 
the  person  in  command  of  a  ship  coming  from  the  westward  and 
bound  to  any  place  in  the  Thame's  or  ^Medicay,  who,  not  having 
a  duly  qualified  Cinque  Port  pilot  on  board,  shall  not  on  the 
arrival  of  his  vessel  off  Dungeness,  and  until  she  shall  have  pass- 
ed the  south  buoy  of  the  Brcike^  or  have  been  at  anchor  for  one 
hour,  display  the  usual  signal  for  a  pilot ;  and  if  any  duly  quali- 
fied Cinque  Port  pilot  shall  be  within  hail,  or  approach  him 
within  half  a  mile,  with  the  proper  distinguishing  flag  flying  in 
his  vessel  or  boat,  shall  not  by  all  practicable  means  facilitate 
such  pilot  gelling  on  board,  and  give  the  charge  of  piloting  the 
vessel  to  him ;  or  who  shall,  within  the  limits  aforesaid,  decline 
to  take  on  board  the  first  duly  qualified  Cinque  Port  pilot  who 
shall  offer,  or  to  give  charge  of  the  vessel  to  such  pilot ;  but  if  any 
ship  coming  from  the  westward,  and  bound  to  any  place  in  the  said 
rivers,  shall  anchor  any  where  in  the  Downs  between  the  South 
Foreland,  and  the  line  drawn  from  Sundown  Castle  to  the  south 
buoy  of  the  Brake,  having  any  licensed  pilot,  other  than  a  duly 
qualified  Cinque  Port  pilot  on  board,  it  shall  not  be  necessary 
to  display  the  signal  any  longer  than  for  one  hour  next  after  tlie 
ship  shall  have  anchored ;  and  at  any  time  before  the  ship  shall 
have  been  at  anchor  one  hour  with  the  signal  flying,  any  duly 
qualified  Cinque  Port  pilot,  may  repair  on  board,  and  take  charge 
of  the  ship  up  the  said  rivers  (/). 

A  decision  of  the  Court  of  Common  Pleas  on  the  eleventh 
section  of  52  Geo.  3.  is  equally  applicable  to  this  section  of  the 
new  Act.  The  judgment  is  this;  that  the  penalties  for  not  tak- 
ing a  pilot  on  board  as  goon  as  the  vessel  passes  Dungeness,  are 
to  be  ascertained  by  rtie  voyage,  which  she  is  about  to  perform, 
and  which  the  Act  directs  she  shall  not  perform  without  a  pilot ; 
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if,  therefore,  a  vessel  be  bound  for  the  river,  the  penalties  im* 
posed  are  not  on  the  pilotage  due  from  Dungenesa  to  the 
DovmSf  but  *on  that  which  would  be  due  on  the  ship's  [*166j 
arrival  at  her  ultimate  place  of  destination  in  the  river  (g). 

11.  The  master  .however  of  the  following  vessels  may  pilot 
the  same  so  long  as  he  is  not  assisted  by  any  unlicensed  pilot  or 
other  person  than  the  ordinary  crew :  viz.    *'  The  master  of  anr 
"  collier,  or  of  any  ship  or  vessel  trading  to  JSTorwayj  or  to  the 
"  Cattegat  or  Baltic,  or  round  the  JSTorth  Cape^  or  into  the  Whitt 
Sea,  on  their  inward  or  outward  voyages,  or  of  any  constant 
trader  inwards,  from  the  ports  between  Boulogne  inclusive, 
and  the  Baltic  (all  such  ships  or  vessels  having  British  regis- 
ters, and  coming  up  either  by  the  JVorth  Channel,  but  not  othr 
**  erwise),  or  of  any  Irish  trader   using  the  navigation  of  the 
"  rivers  Thames  and  Medway,  or  of  any  ship  or  vessel  employed 
'^  in  the  regular  coasting  trade  of  the  kingdom,  or  of  any  ship 
or  vessel  wholly  laden  with  stone,  from  Cfvemsey,  Jersey,  Alder- 
ney,  Sark,  or  Man,  and  being  the  production  thereof,  or  of  any 
ship  or  vessel,  not  exceeding  the  burthen  of  sixty  tons,  and 
having  a  British  register,  [or  not  exceeding  the  burthen  of  six- 
ty tons,  and  not  having  a  British  register,  if  authorized  so  to  do, 
by  an  order  of  the  Privy  Council  (h)  ]  ;  or  of  any  other  ship 
"  or  vessel  whatsoever,  whilst  the  same  is  within  the  limits  of  the 
"  port  or  place  to  which  she  belongs,  the  same  not  being  a  port 
^f  or  place,  in  relation  to  which  particular  provision  hath  hereto* 
"  fore  been  made  by  any  Act  or  Acts  of  Parliament,  or  by  any 
*'  charter  or  charters  for  the  appointment  of  pilots  (<)." 

As  to  Irish  traders  and  coasting  vessels,  the  words  in  the  for- 
mer Act  5&  Geo.  3.  c.  39.  s.  2.  were  different,  and  gave  rise  to 
two  decisions ;  the  words  were,  ^^  All  coasting*  vessels,  and  all 
**  Lish  traders,  using  the  navigation  of  the  river  Thames  as  coas- 
"ters:"  the  decisions  were,  1st.  That  the  phrase,  "all 
"  coasting  vessels,"  is  a  general  exemption,  *extending[*l  57] 
to  all  vessels  in  the  coasting  trade,  and  is  riot  restricted 
by  the  subsequent  words  to  such  coasting  vessels  only,  as  navi- 
gate the  river  Thames  as  coasters  {fc).    2d.  That  a  vessel  not  en- 

(^)  Mackte  y.  Landmiy  6  Taumon  I      ft)  Id.  stcl.  59. 
25b.  1  Marsh,  585.  \k)  Usher  (qui  tarn,)  frc.  v.  Luon. 

(h)  6  Gto.  4  c.  125.  std.  60.  *'  2  Price,  118.  ^ 
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gaged  in  the  corn  trade,  and  which,  daring  the  eight  preceding 
years,  had  been  employed  as  a  trader  between  BelfastBind  London^ 
except  one  voyage  when  she  went  to  Liverpoolj  and  which  at  the 
tine  in  question,  was  laden  with  a  general  cargo,  proceeding 
down  the  river  Thames  from  London  to  Belfast^  did  not  come  with- 
in this  exemption  (/). 

By  another  statute  passed  in  the  same  year,  it  is  enacted  that 
ail  trade  by  sea  from  any  one  part 'of  the  United  King- 
dom to  any  other  part  thereof,  or  from  one  part  of  the  Isle  of 
JVan^  to  another  thereof,  shall  be  deemed  to  be  a  coasting  trade, 
and  all  ships  while  employed  therein  shall  be  deemed  to  be 
coasting  ships ;  and  that  no  part  of  the  United  Kingdom  how- 
ever situate  with  regard  to  any  other  part  thereof,  shall  be 
deemed  in  law  with  reference  to  each  other,  to  be  parts  beyond 
the  seas  in  any  matter  relating  to  the  trade  or  navigation  or 
revenues  of  this  realm  (m). 

12.  It  is  also  provided,  '^  That  this  Act  shall  not  extend  or  be 
"  construed  to  extend  to  subject  the  master  or  owner  of  any 
<'  ship  or  vessel,  to  any  of  the  penalties  of  this  Act,  for  employ- 
*^  ing  any  person  or  persons  whomsoever,  as  a  pilot  or  pilots,  in 
<<  and  for  the  assistance  of  such  ship  or  vessel,  whilst  the  same 
'^  shall  be  in  distress,  or  in  consequence  thereof,  or  under  any  cir- 
<*  cumstances,  which  shall  have  rendered  it  necessary  for  such 
**  owner  or  master  to  avail  himself  of  the  best  assistance  which 
"  at  the  time  could  be  procured  (n)." 

13.  The  Act  enacts,   "  That  no  owner  or  master  of  any 

^'  ship  or  vessel  shall  be  ansv;erable  for  any  loss  or  dam- 
[*158]"  age  *which  shall  happen  to  any  person  or  persons  what- 

"  soever,  from  or  by  reason  or  means  of  no  licensed  pilot, 
"or  of  no  duly  qualified  pilot  being  on  board  thereof,  unless  it 
"  shall  be  proved  that  the  want  of  such  licensed  or  of  such  da- 
"  ly  qualified  pilot  respectively  shall  have  arisen  from  any  refu- 
"  sal  to  take  such  licensed  or  qualified  pilot  on  board,  or  from 
"  the  wilful  neglect  of  the  master  of  such  ship  or  vessel  in  not 
"  heaving  to,  or  using  all  practicable  means,  consistently  witli 
^*  her  safety,  for  the  purpose  of  taking  on  bos^rd  thereof  any  pilot 
"  who  shall  be  ready  and  offer  to  take  charge  of  the  same  (o)." 


II)  Davison  v.  Mekihben,  3  B.  &  B. 
212.  and  6  B.  Moore,  p.  387. 
(m)  6  Geo.  4.  c.  107.  s,  100. 


{n)6  Geo.  4.  c.  125.*.  61. 
(o)  6  Geo.  4.  c.  125.  s.  53. 
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And  "  DOtfainff  in  this  Act  contained  shall  extend  or  be  con- 
^'  strued  to  extend  to  make  the  owner  of  any  ship  or  vessel  lia« 
^^  ble  in  any  such  case,  for  any  loss  or  damage  beyond  the  val- 
"  ue  of  such  ship  or  vessel  and  her  appurtenances,  and  the 
*^  fbight  due  or  to  grow  due  for  and  during  the  voyage  wherein 
"  such  loss  or  damage  may  happen  or  arise  Q?)." 

And  it  is  also  enacted,  "  That  no  owner  or  master  of  any 
"  ship  or  vessel  shall  be  answerable  for  any  loss  or  damage 
'^  which  shall  happen  to  any  person  or  persons  whomsoever, 
'•  from  or  by  reason  or  means  of  any  neglect,  default,  incom- 
'*  petency  or  incapacity  of  any  licensed  pilot  acting  in  the 
^  charge  of  any  such  ship  or  vessel,  under  or  in  pursuance  of  any 
"  of  the  provisions  of  this  Act,  where  and  so  long  as  such  pilot 
*'  shall  be  duly  qualified  to  have  the  charge  of  such  ship  or  ves- 
"  sel,  or  where  and  so  long  as  no  duly  qualified  pilot  shall  have 
"  offered  to  take  charge  thereof  (5)." 

And  it  is  provided,  '^  That  nothing  in  this  Act  contained  shall 
"  extend  or  be  construed  to  extend  to  deprive  any  person  or 
"'  persons  of  any  remedy  or  remedies  upon  any  contract  of  insu- 
"  ranee,  or  of  any  other  remedy  whatsoever,  which  he  or  they 
'•  might  have  had  if  this  Act  had  not  been  passed,  by 
''  reason  or  on  account  of  the  neglect,  *default,  incom-[*I59]. 
*'  petency,  or  incapacity  of  any  pilot  duly  acting  in  the 
"  charge  of  any  ship  or  vessel,  under  or  in  pursuance  of  any  of 
"  the  provisions  of  this  Act,  or  by  reason  or  on  account  of  no 
*•  pilot,  or  of  no  duly  qualified  pilot  being  on  board  of  any  such 
*'  ship  or  vessel,  unless  it  shall  be  proved  that  the  want  of  a  pi- 
**  lot,  or  of  a  duly  qualified  pilot,  shall  have  arisen  from  any  re- 
''  fosal  to  take  a  pilot  or  a  duly  qualified  pilot  onboard,  or  from 
'•  the  wilful  neglect  of  the  master  of  such  ship  or  vessel  in  not 
**  heaving  to,  or  using  all  practicable  means  consistently  with  the 
*'  safety  of  such  ship  or  vessel,  for  the  purpose  of  taking  on  board 
"  any  pilot  who  shall  be  ready  and  offer  to  take  charge  of  such 
**  ship  or  vessel  (r)." 

It  is  ulso  provided,  that  no  pilot  licensed  under  the  Act,  who 
shall  have  executed  the  bond  therein  directed,  and  shall  be  pi- 
loting within  the  limits  specified  in  his  license  any  ship  which 

{p)  Id.  sect.  54.  I      l**)  6  Ceo.  4.  c.  125.  $,  56. 

[q)  id.  8€ct.  55.  I 
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he  shall  be  duly  qualified  to  pilot,  or  be  piloting  in  the  absence 
of  a  duly  qualified  pilot,  shall  be  answerable  in  damages  to  the 
party  aggrieved  beyond  the  amount  of  the  penalty  specified  in 
the  bond,  and  the  pilotage  payable  to  him  in  respect  of  the  Toy- 
age  on  which  the  ship  shall  be,  for  any  loss  or  damage  happen- 
ing by  his  neglect  or  want  of  skill  (5). 

There  was  a  decision  in  two  cases  by  the  Court  of  Common 
Pleas,  upon  the  construction  of  the  30th  section  of  the  old  Act ; 
the  decision  was,  that  the  owners  of  ships  placed  under  the 
controul  of  pilots  in  pursuance  of  the  Act,  were  not  answerable 
for  damage  done  to  other  vessels  by  collision,  in  the  river 
Thames  {t).  The  language  of  the  present  Act  appears  to  have 
been  adopted  with  a  view  to  take  away  the  occasion  of  the 
doubt  which  existed  in  those  two  cases. 

There  was,  however,  a  decision  to  the  contrary,  by  Sir 
[*160]  *  William  Scoit^  in  a  prior  case  of  a  foreign  ship,  report- 
ted  1  Dodson  Ad.  Rep.  467,  which  is  not  quoted  or  no- 
ticed in  either  of  these  two  cases,  and  in  which  the  Act  of  Par- 
liament is  not  mentioned,  though  it  can  hardly  have  been  un- 
known to  that  very  learned  Judge. 

It  should  be  observed,  that  the  55th  and  56th  sections  of  the 
last  Act,  mention  the  neglect,  &c.  of  a  pilot  duly  acting  in  the 
charge  of  a  ship,  under  or  in  pursuance  of  any  of  the  provisions 
of  that  Act.  The  words  of  the  30th  section  of  the  62  Geo.  3. 
c.  39.  are  "  a  pilot  taken  on  board  of."  But  it  may  be  doubtful, 
whether  for  the  purpose  of  the  question  that  is  now  to  be  men- 
tioned, this  difference  of  expression  may  be  material.  The 
question  is,  whether  a  ship  is  to  be  considered  as  under  the 
management  of  the  owners  or  of  their  servants,  while  she  is  in 
the  charge  of  a  local  pilot  duly  licensed  or  appointed  under  the 
authority  of  any  other  Act  of  Parliament  than  this  of  the  6th 
Geo.  4.  as  of  a  Hull  or  Liverpool  pilot.  Two  cases  have  been 
decided  with  respect  to  a  Liverpool  pilot,  not  easily  reconcile- 
able  with  each  other,  in  all  that  was  said  by  the  learned  judges. 
I  allude  to  the  cases  of  the  Attorney  General  \.  Case  and- others, 

3  Price,  302  ;  and  Carruihcrs  v.  Sydehoiham,  4  M.  &  S.  77.    The 

• 

(s)  Id.  sect.  57.  I  ship,  7    Taunton,  258.    Rttchie  v. 

(t)  Bennet  v.  Moita,  a  Portuguese  \  Botas/Uld,  Id.  309. 
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case  in  the  King's  Bench  («)  was  argued  and  determined  in  the 
interval  between  the  argument  and  judgment  of  the  case  in  the 
Excheqiier,  (x)  in  which  the  judgment  of  the  Court  was  pro^ 
nounced  by  Lord  Ch.  Baron  Thompson,  after  a  considerable  lapse 
of  time.    It  may  be  inferred  from  the  two  cases  considered  to- 
gether, that  where  the  master  is  bound  by  Act  of  Parliament, 
under  a  penalty  to  place  his  ship  in  the  charge  of  a  pilot,  and 
does  so  accordingly,  the  ship  is  not  to  be  considered  as  under 
the  management  of  the  owners  or  their  servants,  but  when  it  is 
in  the  election  or  discretion  of  the  master  to  take  a  pilot 
or  not,  and  he  thinks  fit  to  take  one,  *the  pilot  so  ts^ken  [*16l] 
is  to  be  considered  as  a  servant  of  the  owners.     To  what 
extent,  and  under  what  particular  circumstances  the  master  is 
thus  bound  to  place  his  vessel  under  the  charge  of  a  Liverpool 
pilot,  may  (in  many  cases  at  least)  be  considered  as  undecided. 
The  case  in  the  King's  Bench  arose  upon  a  ship  recently  arriv- 
ed in  the  port  of  Liverpool,  to  which  an  accident  happened  be- 
fore she  had  been  moored  in  safety,  whereby  goods  on  board 
were  damaged,  and  the  underwriters  were  held  answerable.    The 
case  in  the  Exchequer  arose  on  a  ship  outward  bound,  which 
had  been  at  anchor  for  a  considerable  time  in  the  river  Mersey, 
and  was  not  proceeding  on  her  voyage,  and  the  owners  were 
held  answerable. 

Under  the  62  Geo.  3.  it  was  held,  that  an  action  for  a  penalty 
could  be  brought  only  in  the  county  wherein  an  offence  in  the 
river  Thames  occurred  (y). 

This  would  in  many  instances  be  very  diflicult,  and  in  some 
perhaps  impracticable,  and  the  inconvenience  has  been  reme- 
died by  the  last  Act,  {z)  which  authorizes  the  Action  to  be 
brought  either  in  such  county,  or  in  Middlesex  or  London.  (1) 

(w)  Camiihers  v.  Sydebotham.  (y)  Barber  (qui  tarn)  v.     Tilson, 

[x]  Momcu  Generatv.  Case  Sf  oth-     3  M.  ^  S.  429. 

(z)  Sect.  86. 


ers. 


(1)  A  few  cases  have  been  decided  in  the  American  Courts,  on  the 
subject  of  pilots  and  pilotage,  which  may  well  find  a  place  at  the  end  of 
this  chapter. 

While  a  pilot  is  on  board,  who  is  regularly  appointed,  he  has  the  ab- 
solute and  exclusive  control  of  the  ship  in  the  absence  of  the  roaster, 
uid  is  considered  as  master  pro  hac  vice ;  and  consequently  the  master 
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wards  divided  by  a  straight  line  cut  through  some  wood  or 
figure,  so  that  one  part  should  fit  and  tally  with  the  other, 
as  evidence  of  their  original  agreement  and  correspondence, 
and  to  prevent  the  fraudulent  substitution  of  a  fictitious  in- 
strument for  the  real  deed  of  the  parties.  With  the  same  de* 
sign  indentation  was  afterwards  introduced,  and  deeds  of  more 
than  one  part  thereby  acquired  among  English  lawyers  the 
name  of  indenture.  This  practice  of  division  however  has  long 
been  disused,  and  that  of  indentation  is  become  a  mere  form. 

I  propose  in  the  present  chapter,  to  consider  the  modes  in 
which  this  contract  may  be  made,  and  to  mention  the  usual  stip« 
ulations  contained  in  a  charter-party,  and  some  particular  cove- 
nants, that  have  furnished  occasion  for  the  decision  of  a  Court 
of  Justice  :  reserving  the  consideration  of  the  general  duties  that 
arise,  as  well  out  of  the  contract  for  conveyance  in  a  general 
ship,  as  of  this  species  of  contract,  for  distinct  chapters  hereaf- 
ter. 

2.  This  instrument,  when  the  ship  is  let  at  the  place  of  the 
owners  residence,  is  generally  executed  by  them,  or  some  of 
them,  (and  frequently  by  the  master  also)  and  by  the  merchant, 
or  his  agent.  In-  a  foreign  port,  it  must  of  necessity,  if  it  be  by 
deed  under  seal,  be  executed  by  the  master  only,  and  the  mer- 
chant or  his  agent,  unless  the  parties  have  an  agent  resident  in 
such  port,  authorized  to  this  purpose,  by  deed  or  letter  of  attor- 
ney under  seal. 

I  have  before  observed,  that  the  execution  of  a  charter-party 
by  the  master,  although  said  to  be  done  on  behalf  of  the 
[*164]  owners,  does  not  furnish  a  direct  action,  grounded  *upon 
the  instrument  itself,  against  them.  This  depends  upon 
a  technical  rule  of  the  law  of  England  {?)),  applicable  as  well  to 
this  as  to  other  cases,  and  not  affected  by  the  mercantile  practice 
of  executing  deeds  for  and  in  the  name  of  absent  persons :  the 
rule  of  the  law  Of  England  being,  that  the  force  and  effect, 
which  that  law  gives  to  a  deed  under  seal,  cannot  exist,  unless 
the  deed  be  executed  by  the  party  himself,  or  by  another  for 
him,  in  his  presence,  and  with  his  direction*;  or,  in  his  absence, 
by  an  agent  authorized  to  do  so  by  another  deed  :  and  in  every 


(h)  Harrison  ▼.  Jackson  ff  oOiers,  7  |  if  another,  ^the  case  of 
T«nii  Rep*  207.  and  Horsley  v.  Rush  |  ty)  tfaero  cited. 


a  charter-par- 
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siich  case  the  deed  must  be  made  and  executed  in  the  name  of 
the  principal  (c).  The  agent  indeed,  either  of  the  owner  or  mer- 
chant, may,  and  sometimes  does,  execute  a  charter  party,  and 
covenant  in  his  own  name,  for  performance  by  his  principal,  so 
as  to  bind  himself  to  answer  for  his  principal's  default,  by  force 
of  the  deed.  And  in  an  action  to  recover  freight  or  demurrage, 
claimed  in  pursuance  of  a  charter-party  by  deed,  it  has  been  held, 
the  declaration  must  be  specially  framed  on  the  deed  itself,  {d) 
(1).  If  such  a  charter-party  be  made  between  the  mister  and 
the  merchant,  in  pursuance  of  which,  goods  are  delivered  to  the 
merchant  and  his  partners,  tlie  freight  cannot  be  recovered  in 
an  action  upon  the  case,  brought  by  the  owners  against  the  mer- 
chant (e).    So  if  the  owner  execute  a  deed  to  the  merchant,  con« 


(c)  If  C  D.  by  a  proper  deed  au- 
thorize A,  B.  to  execute  a  bond  or 
other  deed  for  him,  A,  B.  may  do 
this  either  by  writing  "  C.  Z>.  by  A, 
B.  bis  attorney,"  or  by  writing  "  A, 
JB.  for  C,  i)."  provided  he  delivers 
the  instrument  as  the  deed  of  C.  D. 
WiUu8  Sf  anoffier  v.  Backcy  3  East,  142. 

(d)  Ally  V,  Parish,  1  B.  &  P.  New 
Rep.  104.  But  query  of  this  decis- 


ion as  to  an  action  brought  by  and 
against  the  parties  to  the  deed,  whe- 
ther the  declaration  may  not  be  fra- 
med in  debt  generally,  and  the  deed 
given  in  evidence.  See  the  opinion 
of  Baytty,  J.  in  tlie  case  of  TtUon  v. 
The  Wanoick  Gas  Ligld  Co.  4.  B.  & 
C.  968,  (1) 

(e)  Sehaek  fy  anoiher  v.  Anthony^  1 
M.  &  S.  57a 


( 1 )  In  Tilson  ©.Warwick  Gas  Light  Co.  (4  B.  &  Cres.  962, 968.)  Bay- 
ley  J.  said,  ''  I  am  not  convinced  by  the  case  of  Atty  v»  Parish,  that 
^'  where  a  contract  appears  upon  the  face  of  a  declaration  to  be  such^ 
"  tkat  the  plaintiff  may  recover,  whether  the  contract  be  by  deed  or 
"  not,  that  it  is  necessary  to  declare  upon  the  deed,  if  there  be  one. 
"  The  strong  impression  of  my  mind  is,  that  upon  principle,  although 
"  there  be  a  deed  between  the  parties,  yet  if  there  be  a  debt,  indepen- 
"  dent  of  the  deed,  the  amount  of  which,  however,  is  to  be  ascertained 
"  by  the  deed,  the  existence  of  the  deed  will  not  prevent  the  party  from 

recovering  that  debt  upon  the  common  Counts.''  And,  where  there 
was  a  charter  party,  under  which  the  cargo  was  to  be  sent  along  side 
the  ship  at  the  merchants'  expense,  the  master  rendering  the  customa- 
ry assistance  with  his  boats  and  crew,  and  the  cargo  lying  about  thirty 
yards  from  the  edge  of  the  wharf,  the  master  applied  to  the  defendant's 
factor  for  labourers  to  remove  it  into  the  boats,  and  he  refused,  saying 
he  would  abide  by  the  charter  party,  and  the  master  hired  labourers  for 
the  purpose  ;  it  was  held,  that  the  sliip  owner  might  recover  such  ex- 
pense in  an  action  of  assumpsit,  notwithstanding  the  charter  party. 
Fletcher  v,  Gillispie,  (3  fiing.  R.  635.) 


it 
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"  for  a  less  quantity  than  a  ton,"  as  it  was  formerly 
[*I67J  *decided  in  a  case  where  these  words  were  omitted,  that 

the  owner  could  recover  nothing  for  a  hogshead  (n) 
These  variations  in  the  mode  of  paying  the  freight  have  given 
rise  to  some  questions  and  decisions  on  that  article,  which  will 
be  more  properly  noticed  in  the  chapter  on  freight 

4.  The  merchant,  who  has  so  hired  a  ship,  may  lade  it  either 
with  his  own  goods,  or  if  he  has  not  sufficient,  may  take  in 
goods  of  other  persons,  or  he  may  wholly  underlet  the  ship  to 
another.  By  tfie  French  Ordinance,  underletting  at  an  advan- 
ced price  is  prohibited  (o) ;  a  wise  regulation,  though  not  adopt- 
ed by  our  law,  and  perhaps  not  rendered  necessary  by  the  prac- 
tice of  our  merchants.  If  it  be  necessary,  a  clause  may  easily 
be  introduced  into  all  charter-parties  to  prevent  the  practice. 

5.  The  charter-party  usually  expresses  the  burthen  of  the 
ship  (p),  and  by  the  French  Ordinance  it  is  required  to  do  so  (^ ). 
A  mistake  in  the  amount  of  the  burthen,  may  in  some  cases  be 
prejudicial  to  one  party  or  the  other.    The  French  Ordinance 
provides  that  the  master,  who  declares  his  ship  to  be  of  a  bur- 
then exceeding  the  truth,  shall  answer  the  merchant  in  dama- 
ges, but  that  an  error  shall  not  be  deemed  to  exist,  unless  it  ex- 
ceeds a  Fortieth  part  (r).    According  to  Molloy^  if  a  ship  be 
freighted  by  the  ton,  and  found  of  less  burthen  than  expressed, 
the  payment  shall  be  only  for  the  real  burthen  (5).  And  if  a  ship 
be  freighted  for  two  hundred  tons,  or  thereabouts^  the  addition  of 
thereabouts^  says  the  same  author,  is  commonly  reduced  to  he  Jive 
ton,  more  or  less.  Where  a  ship  was  described  in  a  charter-par- 
ty, as  of  the  burthen  of  261  tons  or  thereabouts,  and  the  owner 
covenanted  to  receive   at  a  foreign  port,   a  full  and  complete 

cargo,  and  the  merchant  covenanted  to  load  such  full 
[*168]  and  complete  cargo  5  the  burthen  *of  the  ship  thus  ex- 
pressed, was  held  not  to  conclude  the  parties,  and  the 
merchant  was  held  answerable  upon  this  covenant  for  not  hav- 
ing furnished  a  full  cargo,  although  in  fact  he  furnished  as  ma- 
ny as  261  tons,  and  it  appeared  that  the  ship  was  capable  of  car- 


(n)  Rea  v.  Bumis,  2  Lev.  124. 

lo)  Liv.  3  tit.  3.  fret.  art.  27. 

( p)  See  on  this  head  Siraccha  dt 
navwuSi  par.  3.  num.  4.  ad.  14.  inclu- 
sive. 


(q)  Liv.  3.  tit  1.  CharU-partieSy  art. 

(r)  Liv.  3.  tiu  2,freL  art.  4.  &  5. 
(s)  MoUoy,  book  2.  chap.  4.  $,  8. 
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rying  400  tons  of  goods  of  the  description  mentioned  in  the 
charter-party,  the  representation  of  the  burthen  not  appearing  to 
have  been  fraudulently  made  (t). 

If,  therefore,  it  is  intended  to  confine  the  operation  of  a  char- 
ter-party as  to  this  matter,  to  the  number  oif  tons  mentioned  there- 
in, or  in  the  certificate  of  registry,  care  should  be  taken  to  do 
this,  by  some  words  properly  suited  to  such  purpose. 

In  the  statute  limiting  the  number  of  passengers  to  be  convey- 
ed in  a  ship,  and  perhaps  in  some  others  it  is  expressly  enacted, 
that  "  a  ship  shall  be  deemed  and  taken  to  be  of  the  tonnage  de- 
"  scribed  and  set  forth  in  her  certificate  of  registry  (u)." 

6.  The  contents  of  this  instrument  are  varied  according  to  the 
nature  of  the  intended  voyage,  or  the  will  of  the  parties ;  but  the 
usual  stipulations  on  the  part  of  the  owner  or  master,  are,  that  the 
ship  shall  be  tight  and  staunch,  furnished  with  all  necessaries,  (x) 
for  the  intended  voyage,  ready  by  a  day  appointed  to  receive  the 
cargo,  and  wait  a  certain  number  of  days  to  take  it  on  board. 
That  after  lading,  she  shall  sail  with  the  first  fair  wind  and  oppor-^ 
tunity  to  the  destined  port,  (the  dangers  of  the  seas  excepted)  and 
there  deliver  the  goods  to  the  merchant  or  his  assigns,  in  the 
same  condition  they  were  received  on  board  ;  and  further,  that 
during  the  course  of  the  voyage,  the  ship  shall  be  kept 
tight  and  staunch,  and  furnished  *with  sufficient  men  [*169] 
and  other  necessaries,  to  the  best  of  the  owner^s  endeav- 
ours. (1) 


(i)  Hunter  v.  Fry,  2  B.  &  A.  421. 

(u)  43  Geo.  3.  c.  56.  See  the  case 
ofBUhop  fy  another  y.  Mackintosh  fy 
ffiwtter,2  B.  &  C.  556. 

(x)  If  a  bill  of  health  bt  essential 


to  the  performance  of  the  voyage,  it 
is  considered  as  a  necessary  docu- 
ment. Levyy^  Costerton^  1  Starkie, 
212. 


(1)  It  is  a  general  rule,  that  the  owner  is  bound,  notwithstanding  a 
charter  party,  to  put  the  vessel  in  a  suitable  condition  to  perform  her 
voyage,  and  to  keep  her  in  that  condition  during  the  voyage ;  and  to 
victual  and  man  her  for  the  destined  navigation,  unless  there  is  a  contrary 
stipulation  in  the  charter  party,  or  the  nature  and  object  of  the  charter 
party  devolve  that  duty  upon  the  charterer.  Putnam  v.  Wood,  (3 
Mass.  R.  481.)  Kimball  r.  Tucker,  (10  Mass.  R.  192.)  Goodridge 
e.  Lord,  10  Mass.  R.  483. )  Meyer  v.  Barker,  (6  Binn.  R.  928.)  Rip- 
ley V,  Scaife,  (5  B.  &  Ores.  167.) 

The  usual  covenant  in  a  charter  party,  that  the  ship  shall  be  kept 

30 
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The  owoer  may  indeed,  and  «oinetiiiie?  do«.  bj  special  clao- 
»e«  make  himself  iiill  further  liable,  and  render  himself  answer- 
able in  the  cas^  of  accidents  or  niisf>rtTines.  which  otherwise 
would  fom':^  him  with  an  eicose.     As  in  the  case  of  m  diar- 
ter-partjr  made  with  the  cocnmi??ionefs  of  the  Transport  oflfce^ 
bj  which  the  owner  covenanted  that  the  ship  shonld  be  matt- 
ned  with  a  specific  number  of  men  in  proportion  to  her  b«fc 
and  that   the  whole  number   should  be   constantly  on   bosid, 
and  which  contained  a  proviso  that  the  commissioners  sfaoaU 
be  at  liberty  to  mulct  and  make  such  abatement  out  of  the  ship*s 
pay,  which  was  a  fixed  sum  for    12  months,   as   they  siiookl 
think  reasonable,  **  upon  the  loss  of  time,  breach  of  oidcis, 
**  or  neglect  of  duty  by  the  master,  or  from  the  ship's  imabiSif 
"  to   titcute   or    proceed  on   the  service  on    ttkich  she   mt^ki  be 
"  empJotied,  being    made    to  appear :"    It   was  held   that    the 
commissioners  had  a  ri^ht  to  make  an  abatement,  a  semce  ti» 
which  the  ship   was  ordered  at  Quebec^   having  been  delayed 
for  a  considerable  time,  from  want  of  mariners,  although  the 
want  was  occasioned   by  the  death  of  some  of  the   original 
crew,  who  had  died  of  the  small-pox  in  the  coarse  of  the  Toy* 
age  thither,  the  desertion  of  others  at  that   place  firom  fear 


tight,  staunch,  and  strong,  and  well  equipped,  during  the  voyage,  b  aot, 
however,  construed,  as  a  condition  precedent  to  the  carrying  of  frei^it. 
If  the  ship  has  been  actually  employed  bj  the  charterer,  the  fireight  be- 
comes payable  ;  but  if,  in  consequence  of  the  neglect  of  the  owner,  the 
charterer  has  been  prevented  from  any  use  of  the  ship,  it  is  a  complete 
bar  to  an  action  for  freight,  because  the  consideration  of  the 
covcaaut  to  pay  freight  in  such  case  wholly  fails.  But  if  there 
be  some  use,  then  there  is  but  a  partial  failure,  and  then  the  char- 
terer is  entitled  to  damages  for  the  loss  sustained  by  the  default  of  the 
owner.  Havelock  v.  Geddes,  (10  East  R.  555.)  Kimball  r.  Tucker, 
(10  Mass.  R.  102.)  See  post,  in  this  chapter,  §  12,  (6),  and  part  3» 
ch.  7,  ^  2,  &LC.,  p.  277,  &c. 

As  ships  are  liable  to  accidents  in  the  course  of  the  voyage,  by  which 
repairs  may  become  necessary,  it  seems,  that  if  the  hire  be  by  the 
month,  freight  does  not  cease  to  accrue  during  the  time  exhausted  in 
making  the  repairs,  at  least,  if  there  be  no  neglect  and  unreasonable 
delay  on  the  part  of  the  owner  in  having  them  made.  Havelock  r. 
Geddes,  (10  East  R.  555.)     Ripley  r.  Scaife,  5  B.  &  Crcsw.  R.  107.) 
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of  the  distemper,  and  it  was  impossible  to  procure  a  fresh 
supply  of  hands,  during  the  time  (y). 

On  the  other  hand,  the  merchant  usually  covenants  to  load 
and  unload  the  ship  within  a  limited  number  of  days  after 
she  shall  be  ready  to  receive  the  cargo,  and  after  arrival  at 
the  destined  port;  and  to  pay  the  freight  in  the. manner  ap- 
pointed. Frequently  also  it  is  stipulated  that  the  ship  shall, 
if  required,  wait  a  further  time  to  load  and  unload,  or  to  sail 
with  convoy,  for  which  the  merchant  covenants  to  pay  a  dai- 
ly  sum.  This  delay ,^  and  the  payment  to  be  made  for 
it,  are  both  CBXled  demurrage  (z).  (2)  *Sometime8  also[*170] 
particular  clauses  are  introduced  in  favour  of  the  own- 
ners,  to  take  away  their  responsibility  for  embezzlement  of  the 
master  or  other  matters,  for  which  they  would  otherwise  be  an- 
swerable. 

6.  (6).  It  is  usual  also  for  each  of  the  parties  to  these  con- 
tracts to  bind  himself,  his  heirs,  executors  and  administrators ; 
and  the  owner  or  master  to  bind  the  ship  and  her  freight ;  and 
the  merchant  the  pargo  to  be  laden ;  in  a  pecuniary  penalty 
for  the  true  performance  of  their  respective  covenants ;  this 

■ 

is  commonly  done  by  a  clause  at  the  end  of  the  instrument. 
Such  a  clause  is  not  the  absolute  limit  of  damages  on  either 
side ;  the  party  may,  if  he  thinks  fit,  ground  his  action  upon 
the  other  clauses  or  covenants,  and  may  in  such  action  recover 
damages  beyond  the  amount  of  the  penalty,  if  in  justice 
they  shall  be  found  to  exceed  it  (a).  On  the  other  hand  if 
the  party  sue  on  such  a  penal  clause,  he  cannot  in  effect  re- 
cover more  than  the'  damage  actually  sustained. 

7.  But  although    the  ship  and  freight,  are  by  the  terms  of 


(3f)  Beaison  t.  Skank  &  othersy  3 
East,  233. 

(2)  The  master  of  a  sliip  brought 
&D  action  to  recoyer  a  comi^nsation 
in  damages  ibr  the  detention  of  his 
ship  beyond  a  reasonable  time  for  the 
delivery  of  her  cargo  in  the  port  of 
Jjimdoitj  and  declared  also  general- 
ly for  demurrage.  It  was  held,  that 
such  an  action  could  not  be  main- 
tained by  the  master,  whatever  right 


the  owners  might  have  to  sue  in 
their  own  names.  It  does  not  ap- 
pear by  the  report  what  were  the 
terms  of  the  contract  under  which 
the  cargo  had  been  brought,  nor  is 
it  distinctly  alledged  that  there  was 
any  written  contract.  Brouncker  v. 
Scott,  4  Taunton,  1. 

(a)  Harrison  v.   WrutUj  13  East 
343. 


(2)  For  decisions  in  cases  of  demurrage,  see  post^  note  to  page  183, 
and  post,  ^  18. 
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a  cbaiter-party  expressed  to  be  bound  to  the  peilbmHnice  of 
the  covenants  on  the  part  of  the  owners  or  master,  and  this 
is  confonnable  to  the  maritime  law ;  yet,  as  I  have  brfore  ob- 
served  (6),  there  does  not  appear  to  be  at  present  any  mode 
of  obtaining  in  this  country  the  benefit  of  the  security  of  the 
ship  itself  in  specie,  for  the  performance  of  such  a  contiact 
made  here.  (1) 

Neither  in  this  country  does  the  clause  whereby  the  mer* 
chant  binds  the  cargo,  give  to  the  owner  a  Uen  on  the 
[*17i]*cargo  for  any  payment  for  which  he  might  not  detain 
it  in  the  absence  of  such  a  clause ;  so  that  with  us,, 
the  clause  is  wholly  inoperative.  This  will  appear  by  the  de- 
cisions that  will  be  presently  cited.  In  the  cases  where  a  lien 
is  allowed,  it  is  not  derived  from  this  clause,  but  either  from 
some  general  principle  of  law,  or  some  special  contract.  Where 
it  depends  upon  the  general  principle  of  law,  it  is  confined  to 
the  specific  chattels  or  some  part  thereof,  in  respect  of  which 
the  payment  is  claimed;  and,  consequently,  goods  actually 
brought  by  a  ship  cannot  be  detained  for  a  breach  of  a  cove- 
nant to  furnish  a  full  cargo,  nor  for  demurrage  (c),  nor^r  pilot- 
age or  port  charges,  although  the  freighter  may  have  engaged 
to  pay  them  (</).  A  lien  may  be  extended  further,  or  wholly 
excluded  by  particular  contract,  or  special  circumstances.  And 
the  word  in  its  proper  sense  in  the  law  of  England  imports  that 
the  party  is  in  possession  of  the  thing  which  he  claims  to  detain. 

{h)  Ante,  part  2.  chap.  2.  Beet.  5.  |      {d)  Fatih  v.  East  hidia  Comaam^ 
page  93.  4B.  &A.630. 

(c)  PkOips  r.  BkiXiu,  15  East,  547. 


(1)  Scd  ante,  note  to  page  94,  and  The  Elizabeth,  (1  Haggard  R. 
226)  where  jurisdiction  was  sustained  in  case  of  a  charter  party,  and 
sait  in  personam  thereoo,  on  an  appeal  from  the  Vice  Admiralty  Court. 
And  see  the  comments  of  Lord  Ellenborough  on  this  particular  clause 
of  the  charter  party,  in  Birley  s.  Gladstone,  (3  M.  &  Selw.  205,  216.) 
If  there  be  an  express  pledge  of  the  goods,  or  an  express  covenant,  that 
they  may  be  detained  as  security  for  the  performance  of  all  the  core^ 
nants  in  the  charter  party,  that  perhaps  might  vary  the  case.  See  the 
same  case  in  Equity,  (2  Merivale  R,  401.) 
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Wfaere  there  is  no  possession ,  actual  or  constructire,  there  can 
be  no  lien.  (1) 

I  will  now  cite  the  authorities  before  alluded  to.      Two  per- 
sons who  were  &ctors  hired  a  ship  of  one  Pa^^  at  the  rate  of  48?« 
per  month,  and  executed  a  charter-party,  by  which  the  goods  to 
be  put  on  board  were  made  liable  to  him,  and  they  had  power  to 
appoint  the  master  or  mariners.    Some  merchants  in  the   West 
Indies  loaded  the  ship  with  goods,  and  allowed  the  factors  91. 
per  ton  for  the  carriage.     The  factors  who  bad  thus  chartered 
the  ship  in  their  own  name,  became  bankrupts.    Paul  instituted 
a  suit  in  the  Court  of  Chancery,  to  compel  the  merchants  to  pay 
him  for  the  hire  of  the  ship,  insisting  that  they  were  liable  to 
do  so  by  reason  of  this  clause  in  the   charter-party.    But  the 
Loid   Chancellor  Hardwickej  decided  that  he   should  recover 
of  them  no  more  than  they  had  engaged  to  pay  the  factors  for 
the  freight,  and  that  they  were  not  liable  to  make  up  the 
deficiency  to  him.    His  lordship  *obsenred,  that  by  the  [*172] 
general  law,  the  cargo  is  liable  to  ^ay  the  freight ;  but 
that  in  this  case,  the  48Z.  per  month,  was  improperly  termed  the 
freight  of  the  goods,  being  rather  the  hire  of  the  ship ;  that  the 
factors  had  made  an  agreement  with  the  master  on  their  account, 
and  not  on  the  part  of  the  merchant,  and  therefore  the  merchants 
were  not  liable ;  otherwise  they  would  be  in  the  hardest  case  im- 
aginable, for  they  would  be  liable  to  any  private  agreement  be- 
tween the  occupier  of  a  ship  and  the  original  owners  of  it.     "  A 
^  person,  said  his  lordship,  that  lets  out  a  ship  to  hire,  ought  to 
"  take  care  that  the  hirer  is  a  substantial  man,  it  is  his  business 
^<  to  look  into  this ;  and  if  the  persons  who  hire  are  not  compe-  . 
"  tent,  the  master  must  suffer  for  his  neglect.    Whatever  hard- 
^'  ship,  therefore,  there  may  be  on  the  one  hand,  to  the  person 
"  who  lets  out  to  hire,  the  hardship  is  much  greater  on  the 
"  other  side;  and  what  gives  additional  weight  to  the  merchant's 
''  case,  is  the  great  convenience  this  gives  to  trade  in  general  (e)." 

{t)  Paid  V.  Birch,  2  Atkins,  G21. 

(1)  This  proposition  is  expressed  in  too  general  a  form.  There  are 
liens  by  the  law  of  England,  whare  there  is  no  possession  construotive  or 
actual,  such  as  the  lien  by  a  bottomry  bond  on  a  ship,  and  the  lien  of 
seamen  for  wages  on  the  ship. 
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An  entire  ship  was  chartered  for  a  voyage  ont  and  home  and 
by  the  terms  of  the  charter-party,  the  merchant  covenanted  to 
pay  for  the  homeward  cargo,  at  certain  rates  per  ton,  on  delive* 
ry  of  the  cargo  at  Liverpooly  by  bills  at  three  months ;  to  load  a 
full  cargo,  and  to  pay  demurrage  ',  and  he  bound  the  goods  to 
the  performance  of  his  covenants.  The  Court  of  King's  Bench 
decided,  that  the  owner  could  not  detain  the  goods,  either  for 
the  freight  of  such  as  were  put  on  board,  but  afterwards  reland* 
ed  by  compulsion,  or  for  dead  freight,  or  for  demurrage  (/).  A 
bill  was  afterwards  filed  in  Chancery  for  the  purpose  of  obtain- 
ing a  declaration,  that  the  ship-owners  were  entitled  to  a  lien  in 
equity,  but  the  Master  of  the  Rolls,  Sir  William  Granij  dismiss- 
ed the  bill ;  in  the  course  of  his  judgment,  his  Honour  said, 
"  There  can  be  but  one  right  construction  of  the 
[*173]  ^<  clause,  and  if  it  could  be  said  that  the  Court  of  ^King's 
"  Bench  had  ill  construed  it,  this  is  not  a  Court  of  Ap- 
"^^  peal  in  which  their  decision  can  be  corrected.  It  was  asked 
*^  what  effect  the  clause  could  have,  if  it  gave  no  lien  either  in 
^<  law  or  equity.  A  court  of  equity  is  not  bound  to  find  an 
"  equitable  effect  for  a  clause,  merely  because  the  construc- 
-^^  tion,  which  a  Court  of  law  has  put  upon  it,  would  leave  it  in- 
^^  operative.  In  truth,  it  has  been  copied  from  foreign  charter- 
^'  parties,  with  very  little  consideration  of  the  effect  that  might 
*t  be  allowed  to  it  by  the  law  of  this  country.  I  think  it  very 
^'  probable,  that  in  other  countries  it  would  have  the  effect  of 
-"  entitling  the  ship-owner  to  retain  the  cargo  for  every  sort 
*^  of  demand  that  could  accrue  to  him  under  the .  charter- 
''  party  (^)." 

By  another  charter-party,  containing  the  same  obligatory 
clause,  an  entire  ship  was  let  to  freight  for  a  voyage  out  and 
home,  at  a  definite  sum,  payable  by  instalments,  in  the  progress, 
^nd  at  the  end  of  the  voyage.  The  Court  of  Common  Pl^as 
decided,  that  the  owner  could  not  detain  the  goods  for  the  pay- 
meni  of  .this  money  (h).  In  each  of  the  two  last  cases,  the 
goods  belonged  to  the  charterer  himself,  who  had  become  bank- 
rupt.   The  last  of  them  was  decided  upon  consideration  of  the 

(/)  BirUy  v.  dadsUme,  3  M.  &  S.  |      (h)  Hutton  y.  Bnxgg^  7  TauntOD, 
205.  I  14.  2  Marshall,  339. 

(g')  Gladgtone  v.  BaiUy^  2Merivale 
401. 
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nature  of  a  lien,  as  being  a  right  to  detain  something,  of  ivhich 
the  party  claiming  the  right,  has  already  the  possession  ;  and  as 
the  entire  ship  was  let  to  freight,  the  merchant-charterer  was 
considered  to  be  the  owner  |?ro  tempore,  and  the  goods  on  board  to 
be  in  his  possession  not  in  the  possession  of  the  owner  who  had 
let  out  the  ship  (A). 

It  has  however,  been  since  decided,  that  although  by  the  lan- 
guage of  the  charter-party,  it  may  be  expressed  that  the  owner 
or  master  lets  the  ship  to  freight,  this  phrase  does  not  necessa- 
rily import  that  the  possession  of  the  ship  is  given  up  to  and  ta- 
ken by  the  charterer.  And  the  result  of  the  decisions 
seems  to  be,  that  this  must  depend  upon  *the  terms  of  [*174] 
the  instrument  taken  all  together,  or  upon  the  purpose 
and  object  of  it.  (1) 

Thus,  in  the  case  of  a  ship  let  to  the  Commissioners  of  the 
Transport  Board,  it  was  decided,  that  the  possession  passed  to 
the  King  during  the  term  of  service  ;  but  this  was  held,  to  re- 
sult rather  from'  the  nature  of  the  service  in  which  she  was  en- 
gaged, thati  from  the  terms  of  the  instrument  (i).  On  the  oth- 
er hand,  in  a  case  wherein  it  appeared  that,  by  the  instrument 
of  charter-party,  the  owner  let,  and  the  freighter  took  the  ship 
to  freight  on  a  voyage  from  Miramichi  to  Liverpool^  and  the 
owner  covenanted  that  the  master  should  sail  with  the  vessel  in 
ballast  from  Shields  to  Miramichi,  and  there  receive  from  the 
freighters  a  full  cargo,  and  proceed  therewith  to  Liverpool^  and 
there  deliver  the  same  to  the  freighters ;  and  the  freighters  cov- 
enanted to  load  the  ship  and  pay  freight  for  the  goods  at  certain 
rates,  and  that  snch  freighi  should  be  paid  upon  safe  delivery  of  the 
cargOy  part  in  cash,  and  part  by  bills ;  that  a  cargo  was  laden, 
and  a  bill  of  lading  for  the  same  signed  by  the  master,  for  deliv- 
ci*y  to  order  or  assigns,  he  or  they  paying  freight  as  per  charter- 
party  :  The  Court  considered  the  two  covenants  for  delivery  of 
the  cargo  and  payment  of  the  freight,  to  denote  concomitant 
acts ;  and  upon  that  ground,  adverting  also  to  the  form  of  the 
bill  of  lading,  held,  that  the  owner'  was  not  obliged  to  deliver 

{h)  Ilutton  V.   Bragg^  7  TauntoD,  I      (i)  Trinity  House  v.  Clark,  4  M. 
14. 2  Marshall,  339.  >  &  S.  288. 

.. I. -.— —  *  ,     ■ 

(1)  See  ante,  note  to  page  22. 
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the   cargo   without  being   first   paid,   or  satisfied   as  to  the 
freight.  (A:). 

In  a  subsequent  case  of  a  charter-party  between  a  ship-owner 
and  merchant,  the  owner  granted  and  to  freight  let,  and  the 
merchant  took  and  to  freight  hired,  the  ship  for  the  Toyage. 
The  owner  covenanted  that  the  master  should  receive  on  board 
at  London^  goods  to  be  sent  alongside  by  the  charterer,  and  de- 
liver them  fi'om  alongside  at  NevfmtndUmd,  according  to 
[*I76]  bills  of  lading ;  there  receive,  and  *deliver  at  Demeraru 
other  goods,  in  like  manner ;  and  there  in  like  manner, 
receive  other  goods,  and  deliver  them  in  the  Londtm  Dock,  ac- 
cording to  bills  of  lading ;  and  that  the  chip's  boats  should  as- 
sist in  loading  and  unloading,  so  as  the  exclusive  duties  and  op- 
erations of  the  ship  should  not  be  thereby  impeded.    In  consid- 
eration whereof,  the  charterer  covenanted  to  send  and  take 
goods  from  alongside,  and  to  pay  for  the  Alight  and  hire  of  the 
ship  for  the  voyage,  2,6007.  with  primage,  &c.  one  quarter  part 
thereof  on  delivery  of  goods  at  Newfoundland^  by  good  bills  at 
60  days  sight,  on  London^  and  the  remainder  by  good  bills  at 
two  months  date  from  the  day  of  the  ship's  report  inwards,  at 
the  port  of  London.    The  voyage  was  performed,  and  goods  of 
the  charterer,  and  also  goods  of  third  persons  brought  from  De- 
merara,  under  the  bills  of  lading ;  the  latter  being  deliverable  to 
the  consignees  on  payment  of  certain  specified  freights  therein 
mentioned,  which   freights  the  defendant  received ;  no  bill  for 
the  three-quarters  freight  per  charter-party  having  been  given 
or  tendered   to  him,  and  a  bill  for  one-quarter  given  at  New- 
foundlandy  having  been  dishonoured :  The  Court  held,  [Dattasj 
C.  J.  dissentiente)  first,  that  notwithstanding  the  words  of  grant, 
taking  the  whole  charter-party  into  consideration,  the  possession 
of  the  ship  did  not  pass  to  the  freighter,  but  remained  in  the 
owner ;  and  that  as  the  freight  per  charter-party  was  to  be  paid 
to  him  by  good  bills,  prior  td  the  delivery  of  the  homeward  car- 
go, he  had  a  lien  thereon  for  such  freight ;  secondly,  that  he  had 
a  right  to  receive  the  freight  per  bills  of  lading  from  the  con- 
signees, and  had  a  like  lien  on  such  freight  when  so  received  (/). 
Other  questions  of  lien  for  freight  have  arisen,  and  been  de- 

« 

[k]  Yates  fy  another  v.  RatlsUm,  3  1      {I)  Chridie  v.  Letois,  2  B.    &  B. 
B.  Aioore,  2d4.  and  8  Taunt.  293.       '  410,  and  5  Moore  2J 1. 
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Gtded  on  charter-parties  not  containing  the  expresfiioH  of  letting 
or  taking  to  freight,  which  may  be  properly  noticed  in  ihi$ 
place*     A  charter-party  contained  covenants  on  the  part  of 
the  master^  to  proceed  to  the  appointed  place,  there 
^receive  a  full  and  complete  cargo,  and  proceed  there- [*1 76] 
with  to^  and  delivBr  the  same  at,  the  place  of  destination, 
agreeably  to  bills  of  lading,  that  should  be  signed  for  the  same,- 
and  covenants  on  the  part  of  the  freighter  to  furnish  a  full  add 
ccMnplete  cargo  of  certain  specified  goods,  and  to  pay  for  the 
freight  and  hire  of  the  vessel  for  the  voyage,  at  certain  rates 
per  ton  of  the  different  goods,  the  said  freight  to  be  paid  part 
in  caah  on  the  day  the  vessel  should  be  reported  inwards,  and 
the  remainder  by  bills  at  two  months  after  date  from  the  day  on 
which  the  delivery  should  be  completed ;  the  master  having 
signed  bills  of  lading  for  delivery  of  the  freighter's  goods  to  or- 
der  or  assigns,  he  or  they  paying  freight  as  per  charter-party ; 
the  Court  held,  that  the  owner  was  not  bound  to  deliver  the 
goods  of  the  freighter  without  being  satisfied  as  to  the  ^tire 
freight,  payable  according  to  the  rates  mentioned  in  the  char" 
ter  party  (m). 

In  another  case,  in  which  by  the  instrument  of  contract,  the 
owner  covenanted  that  the  commander  or  some  other  person  in 
his  stead,  should  receive  and  take  on  board  the  goods  of  the 
fireighter  in  London,  and  sail  to  Madeira,  and  receive  and  take 
on  board  other  goods  there ;  that  from  thence  the  ship  should 
proceed  to  Madras  and  Calcutta,  and  there  the  commander 
should  deliver  the  goods,  and  receive  and  take  on  board  other 
goods ;  and  then  the  ship  should  proceed  to  London,  and  there 
the  commander  should  deliver  the  latter  goods ;  the  freighter 
eovenmsted  to  pay  for  the  freight  and  hire  of  the  ship  for  the  voy- 
age, at  the  rate  of  14L  per  ton  on  the  registered  tonnage,  and 
2/.  lOs.  per  cent  primage  on  the  amount  of  the  freight,  and  that 
the  freight  and  primage  should  be  paid  as  follows ;  viz.  bOOl,  in 
cash  at  the  expiration  of  six  months  from  the  date  of  the  char^ 
ter-party ;  a  moiety  of  the  remainder  by  bills  at  two  months 
after  date,  from  the  day  on  which  the  ship  should  arrive 
in  the  Thames,  on  her  return  from  her  *voyage,  and  the  [*177] 
residue  by  bills  at  four  months  date  from  the  same  period. 

(»)  TaU  if  others  y.  Meek,  3  B.  Moore,  278.  and  8  Taunton,  28a 
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a  wharf,  and  detain  them  there.  And  in  some  of  the  cases,  it  ap* 
pears  that  the  goods  had  been  deposited  in  parsoance  of  an  Act 
•f  Parliament,  in  the  East  Imlia  Docks,  or  the  warehouses  of 
the  Ea$i  India  Company,  and  notice  given  to  detain  the  good9 
or  their  proceeds  for  the  freight,  by  which  the  lien  of  the  owner 
was  preserved,  the  Company  being  under  such  circumstances 
considered  as  the  agents  of  the  owner  for  this  purpose. 

Beibre  I  quit  this  subject,  I  should  observe,  that  where  the 
payment  is  to  be  made  by  approved  bills,  if  the  owner  object  to 
a  bill  delivered  to  him,  but  afterwards  negotiate  it,  he  thereby 
loses  the  benefit  of  his  objection,  and  his  right  to  detain  the 
goods  (g). 

8.  In  all  maritime  transactions,  expedition  is  of  the 
[*179]  ^utmost  importance,  for  even  by  a  short  delay,  the  sea- 
son or  object  of  a  voyage  may  be  lost.     And  therefore  if 
either  party  is  not  ready  by  the  time  appointed  for  the  loadin;^ 
of  the  ship,  the  other  may  seek  another  ship  or  cargo,  and  bring- 
an  action  to  recover  the  damages  he  has  sustained.    Nay,  ac«> 
cording  to  MoThy^  even  if  part  of  the  lading  be  put  on  board, 
and  ^the  merchant  cannot  furnish  the  residue,  the  owner  may- 
annul  the  contract,  and  lade  his  ship  with  other  goods  (r) ;  bat 
the  same  author  adds,  that  it  is  by  no  means  prudent  to  do  so 
without  good  reason  and  deliberation.     And  notwithstanding 
this  opinion  of  the  author,  who  here  alludes  to  a  contract  for  aiB 
entire  lading,  I  apprehend  the  owner  has  not  strictly  a  right  to 
annul  the  contract,  or  to  take  other  goods  without  the  mer^ 
chant's  consent :  he  certainly  ought  not  so  to  act,  if  the  mer- 
chant is  a  responsible  person ;  for  he  will  have  a  right  to  sne  the 
merchant  upon  the  covenant  for  a  deficiency  in  the  cargo,  ami 
therefore  it  seems  reasonable  Ihat  the  merchant,  upon  wbon 
the  loss  arising  from  the  deficiency  will  fall,  should  have  the 
right  to  take  the  loss  upon  himself,  and  order  the  ship  to  sail. 
And  accordingly  the  French  Ordinance  directs  that  if  the  shipw 
be  fireighted  by  the  great,  and  the  merchant  do  not  furnish  a 
All)  lading,  yet  the  master  shall  not  without  his  consent  take  in 
other  goods  to  complete  the  lading,  nor  without  accounting  to 
him  for  the  freight  of  such  goods  («) ;  which  direction  is  conso- 


[q)  HwncaalU  ^  another^  v.  Farran, 
3B.  &  A.497. 
(r)  MoUoy  book  2,  chap.  4.  sect.  3. 


(s)  Liv.  3.  tit  3.  Fret,  art*  2.  Polfcv 

er,  Charie-partie,  num.  20. 
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nant  to  general  principles  of  law ;  for  the  hirer  has  a  right  to  use 
the  thing  hired  in  any  manner  roost  agreeable  to  himself,  not 
differing  from  the  purpose  for  which  it  was  let  to  him.     And  in 
this  particular  case,  the  sale  of  the  merchant's  goods  may  be 
prejudiced  by  taking  other  commodities  to  the  market,  for  which 
he  has  destined  them.    But  on  the  other  hand,  if  the  merchant 
is  known,  or  reasonably  suspected,  to  have  become  insol- 
vent, the  owner  will  incur  no  risk  of  damages  •by  taking  [•180 J 
other  goods  to  secure  his  freight.    And  he  should  not 
trust  to  a  supposed  lien  upon  the  goods  actually  laden  as  a  se- 
ettrily  for  the  loss  he  may  sustain  from  the  want  of  an  entire 
cargo.(l) 

I  ■    ,  ■■       1.  I  ■■■■■■■■■..■  I       >■  ■  ■    I         ■  ■■»■...■  M  I.     .        -  ■     ■      I        I 

(1 )  In  this  section  there  is  a  material  qualifioation  of  the  text,  as  it  stood 
in  the  former  edition,  which  has  been  probably  produced  by  the  recent 
decisions  cited  in  the  preceding  section.  It  was  there  said,  alluding  to 
ibe  language  of  MoUoy,  that  "  if  goods  of  the  merchant,  who  hiros  the 
•*  ship,  sufficient  in  value  to  answer  such  freight,  be  put  on  board,  it 
*'  seems  reasonable,  that  the  merchant,  upon  whom  the  loss  of  the  defi- 
"  cicncy  will  fall,  should  have  the  right  to  take  the  loss  upon  himself, 
"  and  order  the  ship  to  sail."  The  last  sentence  of  the  present  sectiont 
exhibits  the  importance  of  the  alteration. 

Where  the  whole  of  a  vessel  is  chartered  to  take  a  cargo  at  certain 
specified  rates  per  ton,  square  feet,  &c.,  if  the  shipper  does  not  furnish 
a  full  cargo,  the  owner  of  the  vessel  is  entitled  to  freight,  not  only  on 
the  cargo  put  on  board,  but  also  for  what  the  vessel  would  "have  carried, 
had  a  full  cai^o  been  furnished.  DufBe  v.  Hayes,  (15  John.  R.  327.) 
(Post,  part  3,  ch.  7,  §  2,  p.  277,  ^  9,  (2)  p.  301.) 

If  in  a  charter  party  there  be  a  covenant  to  proceed  to  a  foreign  port, 
and  take  a  cargo  there  on  account  of  the  charterer,  and  return  there- 
with to  the  U.  States,  for  a  stipulated  hire,  and  the  ship  goes  to  the  for- 
eign port,  and  the  charterer  declines  to  put  any  cargo  on  board,  it  has 
been  held,  that  the  owner  of  the  ship  is  not  bound  to  return  home  emp* 
ty,  and  rely  on  his  claim  for  damages  against  the  charterer  ;  but  he  may 
engage  in  another  voyage,  and  take  another  cargo  for  the  U.  States  on 
freight,  and  the   freight,  so  earned,  cannot  be  claimed  by  the  charterer 
as  his  own.    Kleine  v,  Catara,  (2  Gallis.  R.  Gl.)     The  Supreme  Court 
of  New  York  in  Robertson  v.  Bethune,  (3  John.  R.  342)  went  farther, 
and  held,  that  when  the  return  cargo  was  not  ready  to  be  put  on  board 
at  the  appointed  time,  from  that  moment  the  contract  terminated  to  all 
intents  and  purposes,  and  both  parties  were  absolved  from  all  future  11* 
ability  under  it.     See  post,  277  and  278,  and  notes. 
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in  a  limited  time,  bat  was  preTeoted  from  doing  w  by  a  piohibi* 
lion  of  intercoarae  with  that  shore  on  accoont  of  an  infections 
disease,  was  answerable  in  damages  to  the  owner.  This  snbject 
will  be  more  fully  noticed  in  a  following  chapter  (d)-  Botoa 
the  other  hand,  where,  by  the  terms  of  the  contract,  the  mer- 
chant was  to  be  allowed  the  usual  and  customary  time  to  onkwd 
the  vessel  at  her  port  of  discharge,  it  was  held  thai  he  was  not 
answerable  for  a  delay  of  this  sort,  although  great  part  of  it  was 
owing  to  his  election  to  warehouse  aud  bond  the  goods ;  that  ap- 
pearing to  be  the  usual  practice  with  regard  to  cargoes  of  the  like 
description  (c).  The  same  law  was  laid  down  with  reqiect  to  a 
consignee  of  goods  sent  in  a  general  ship  without  any  stipulatioa 
on  this  subject  in  the  bill  of  lading  (/). 

Demurrage,  properly  so  called,  arises  out  of  the  tenns  of 
some  contract :  if  a  ship  be  improperly  detained  by  the  mer- 
chant, the  owner  may  in  some  cases  have  a  special  claim  to 
damage  in  the  nature  of  demurrage.  Delays  occasioned 
[*183]  in  one  case  by  the  necessity  of  obtaining  a  special  ♦or- 
der from  government  for  the  landing  of  goods  (g-),  and 
in  another  case,  by  the  refusal  of  custom  house  officers  to 
allow  a  part  of  the  cargo  to  be  taken  out  of  the  ship  (A),  have 
been  considered  as  improper  detentions ;  but  the  owner  has  no 
claim  of  this  sort  for  a  delay  occasioned  by  an  hostile  occupa- 
tion of  the  destined  port,  although  after  such  delay,  it  may  be 
found  expedient  entirely  to  abondon  the  voyage,  and  thereby 
the  whole  employment  of  the  ship  becomes  unprofitable  (i).(l) 


{d)  Chapter  11  of  this  part,  on  the 
djfi8o)iition  of  contracis,  oitc. 

(«)  Rodgers  ▼.  FormUra,  2  Camp- 
bell, 483. 

( /)  Bumtster  r,  Hodgson,  2  Camp- 
bell, 488.  • 


(g-)  nm  V.  IdUj  1  Starkie,  111. 
(h)  Bessie  v.  Evans,  4  Campbell, 
131. 
(i)  Uddard  v.  Lo^  ^  asotiker,  10 

East,  526.    . 


(1)  Few  cases  have  arisen  in  our  Courts  on  the  subject  of  demur- 
rage. In  general,  demurrage  is  not  payable^  unless  expressly  stipu- 
lated. Where  it  was  agreed,  that  a  vessel  should  carry  certain  goods 
for  B.  from  New  York  to  Surrinam,  and  bring  a  certain  quantity  back, 
for  the  sum  of  $2,600,  and  that  the  vessel  should  lay  35  days  at  Surri- 
nam,  to  unload  and  load;  and  that  if  any  accident  should  prevent  the 
delivery  of  the  return  cargo,  the  party  should  iu  that  event  be  habie  to 
pay  $1,300  only  for  the  freight  of  the  goods  out ;  and  the  maater  wait- 
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Words  have  been  sometimes  introduced  into  the. margin  of  a 
bill  of  lading,  importing  that  the  goods  should  be  taken  out  of 
the  ship  within  a  certain  time,  or  that  in  default,  a  certain  sum 
per  diem  should  be  paid  for  every  day  afterwards  ;  iii  such  cases 
it  has  been  decided,  that  the  person  claiming  and  receiving  the 
goods  under  the  bill  of  landing,  is  answerable  for  this  payment ; 
and  this,  although  he  may  not  have  received  notice  of  the  arri- 
val of  the  ship  within  the  time,  for  it  is  his  duty  to  inquire  for 

ed  at  Surrinam  beyond  the  35  days,  at  th6  request  of  the  consignee  of 
B.,  (who  had  no  authority  given  him  for  this  purpose)  in  order  to  com- 
plete the  return  cargo ;  and  afterwards  sailed,  without  having  the  whole 
of  the  stipulated  amount  of  the  return  cargo  on  board ;  it  was  held,  that 
the  owner  could  not  recover  from  B.  any  compensation  by  way  of  de- 
murrage ;  and  that  as  he  had  been  paid  the  $2,600,  he  Had  no  farther 
remedy.  Robertson  o.  Bethune,  (3  John.  R.  342.)  See  post,  §  13,  (b), 
p«ge  197.     See  Atty  v.  Parish,  (4  Bos.  &.  Pull.  104, 107.) 

Where  a  vessel  was  allowed  by  the  charter  party  40  days  for  unload- 
ing and  loading  in  £iirope,  after  which,  if  she  was  detained  by  the 
charterers,  demurrage  was  to  be  allowed ;  and  the  vessel  arrived  at  the 
port,  but  was  denied  an  entry,  in  consequence  of  a  permanent  regula- 
tion of  the  government  of  the  country,  but  was  not  restricted  from  leav- 
ing the  port ;  and  she  was  detained  by  the  charterers,  who  finally  ob- 
tained permission  for  her  to  enter ;  they  were  held  liable  to  pay  demur- 
rage after  the  expiration  of  40  days  from  the  lime  the  master  was  deni- 
ed an  entry.  Duff  v.  Lawrence,  (3  John.  Cas.  162.)  See  also,  Hooe 
V.  Groverman,  (I  Cranch  R.  214.) 

It  has  also  been  decided,  that  demurrage  is  not  payable,  where  there 
has  been  a  detention  by  capture  ;  for  it  is  said,  that  a  covenant  to  pay 
for  demurrage  applies  to  a  detention  voluntary  in  the  party  contracting 
for  the  freight.  Douglass  v.  Moody,  (9  Mass.  R.  548,  555.)  In  this 
respect,  a  distinction  seems  to  have  been  recognized  between  the  pay- 
ment of  freight  and  the  payment  of  demurrage.  See  Minot  v.  Durant, 
(7  Mass.  R.  436.)     Spafford  v.  Dodge,  (14  Mass.  R.  66.) 

In  cases  of  capture,  and  restitution  by  a  Court  of  Admiralty,  the  Court 
regulates  itself,  as  to  the  allowance  of  demurrage  and  expenses,  by  a  con- 
sideration of  all  the  circumstances.  There  is  no  uniform  rule  as  to  the 
amount ;  but  it  rests  in  the  exercise  of  a  sound  discretion.  The  Anna 
Catherina,  (6  Rob.  10.) 
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and  watch  the  ship's  arrival  (Z-):  or,  although  the  bill  of  lading 
not  haring  arrived  in  time,  the  merchant  expecting  the  goods, 
maj  have  demanded,  and  the  master  may  have  refused  to  deliv- 
er them  without  the  production  of  the  bill  of  lading,  or  of  an  in- 
demnity, for  the  master  had  a  right  to  insist  on  this  (/) ;  and  if 
the  consignees  choose  to  warehouse  their  goods  under  bond  for 
payment  of  the  duties,  in  which  case  they  can  by  law  be  landed 
only  at  some  particular  dock,  and  by  reason  of  the  crowded  stale 
of  the  dock  the  ship  is  obliged  to  wait  several  days  before  the 
delivery  can  commence,  the  shippers  must  pay  for  the  delay  ac- 
cording to  the  terms  of  the  bill  of  lading  (w). 

The  pa}'nient  of  demurrage^  stipulated  to  be  made  while  a 
ship  is  waiting  for  convoy,  ceases  as  soon  as  the  convoy 
[•lS4]*is  ready  to  depart;  and  such  payment,  stipulated  to  be 
made  while  a  ship  is  waiting  to  receive  a  cargOy  ceases, 
when  the  ship  is  fully  laden,  and  the  necessary  clearances  are 
obtained,  although  the  ship  may  in  either  case  happen  to  be  fur- 
ther detained  by  adverse  winds  or  tempestuous  weather.  And 
if  the  ship  has  once  set  sail  and  departed,  but  is  afterwards  driv- 
en back  into  port,  the  claim  of  demurrage  is  not  thereby  reviv* 
ed.    This  appears  by  the  two  following  authorities  : 

First,  as  to  xvaiiing  for  convoy.     Two  ships,  the  Swallow  gsd- 

ley  and  the  Beak  galley,  were  hired  by  charter-party,  for  a  voy- 

•  age  from  Leghorn  to  several  ports  in  the  Mediterranean,  and  from 

thence  to  London,  and  it  was  stipulated,  that  after  receiving  their 

cargo  at  the  ports  in  the  Mediterranean,  they  should  sail  directly 

for  Gibraltar,  and  there  remain  until  some  convoy  should  then 

next  present  from  thence,  bound  either  for  Lisbon  or  England^ 

and  sail  with  such  convoy  either  for  Lisbon  or  London,  and  if  tbe 

convoy  should  not  proceed  directly  for  England,  should  remain 

at  Lisbon  until  some  convoy  should  present  from  thence  for  £»- 

gland,  and  then  sail  with  such  convoy ;  and  if  the  convoy  should 

not  go  into  the  Doums,  then  they  should  wait  at  the  first  port 

they  should  make  in  England,  for  convoy  from  thence  to  the 

Downs:  and  the  merchants  covenanted  to  pay  in  London,  6L 

per  day  for  the  Swallow,  and  71.  per  day  for  the  Beak,  for  each 


{k)  Harman  r.  Clarke  fy  others; 
Same  v.  J\]ant  fy  others,  4  Caiii])bcl], 
159  and  161. 


(/)  Jesson  V.  Solly,  4  Taunton,  52. 
(ot)  Leer  v.  Yaies,  3  Taunton,  387 
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4ay  that  they  should  wait  tor  convoy  at  Gtbraliary  Lisbon^  or 
elsewhere,  during  the  voyage,  above  the  space  of  hoeniy  days  in 
the  whole,  during   which    twenty  days   they  were  to   lie  at  the 
charge  of  the  conunaBders.     The  ships  having  received  their 
lading,  sailed   fo».  Giftraftar,  and  arrived  there  on  the   11th  of 
March  1708.  ^  On  the  25th  of  September,  Sir  John  Leake  passed 
by  Gibraltar^  but  refused  to  take  them  under  his  convoy,  having 
appointed  Captain  Moody  for  that  purpose.     On  the  27th 
of  September,  Captain  Moody  arrived    at  Gibraltar,  *and  [*185] 
staid  there  till  the  6th  of  October,  on  which  day  the  ships, 
after  having  waited  148  days,  sailed  with  him  for  Lisbon,  arriv- 
ed there   with  him   on  the   16th  of  the   same  month,  and  staid 
with  him  there  till  the  14th  o{  JVoveniber,SLtid  then  sailed  with  him 
for  England,  and  arrived  with  him  at  Falmouth  oii  the  2d  oi  De- 
cember ;  and  there  the  two  ships  waited  till  the  17th  o(  January, 
when  they  sailed  from  thence,  and  joined  Captain  Moody  at 
Plymouth,   he   having   previously   left  Falmouth,   and  put  into 
Plymouth  and  sailed  with  him  to  the  Downs;  and  ultimately  ar- 
rived in  safety  at  London.     Part  of  the  delay  of  the  two  ships  at 
Falmouth,  and  of  Captain  Moody  at  Plymouth,  was  occasioned  by 
tempestuous  weather.     The  masters  claimed  demurrage  for  the 
whole  period  of  the  several  detentions  after. the  first  twenty  dstys. 
The   merchants  insisted  that  nothing  was  due  for  the  time  they 
waited,  after  Captain  Moody  joined  them :  and  indeed  at  first  in- 
sisted, that  they  ought  to  have  sailed  with  Sir  John  Leake,  but 
this  was  held  to  have  been  impossible.    The   Lord  Chancellor 
CowpeTj  declared,  that  demurrage  was  payable  both  during  the 
time  that  the  ships  waited  for  the  arrival  of  convoy,  and  during 
the  time  that  the  convoy  was  not  ready  to  sail ;  for  if  the  convoy 
was  not  ready  or  able  to  sail  at  any  time  when  the  ships  were 
both  able  and  ready,  the  staying  of  the  ships  for  the  convoy, 
was  the  same  thing  as  if  no  convoy  was  near  at  hand  ;  but  that 
no  demurrage  ought  to  be  allowed   while   the  ships  and  their 
convoy  staid  for  want  of  wind,  or  were  detained  by  contrary 
winds ;  and  upon  this  principle  it  was  ultimately  decided  by  the 
Lord  Chancellor  (n),  and  afterwards  by  the  House  of  Lords  up- 
on appeal  (o),  that  demurrage  should  not  be  paid  for  such  por- 


(n)  Lannoy  if  another  v.  Werry  if 
anoAer,  2  Bro.  P.  C.  60. 

(o)  The  only  alteration  of  the 
Chancellor's  decree    made  in  the  [ 


House  of  Lords,  was  in  the  number 
of  days,  for  which  demurrage  should 
be  i>aid  at  FalmouUi, 
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rage.  The  first  convoy  sailed  after  the  fourteen  days  were  ex- 
pired, but  before  the  termination  of  the  additional  fifteen  days; 
No  other  ponvoy  sailed  until  nearly  two  months  after  the  first* 
Under  these  circumstances,  the  owner  sued  the  merchant  for  the 
demurrage,  and  also  for  compensation  for  the  detention  of  the 
vessel  beyond  the  fifteen  days ;  but  it  was  held  that  the  mer- 
chant was  not  liable  for  the  latter,  and  that  the  parties  were  in 
the  same  condition  at  the  end  of  the  fifteen  days,  as  they  would 
otherwise  have  been  in  at  the  end  of  the  fourteen  days  (9).  (1) 
1 1 .  The  general  rule,  which  our  Courts  of  Law  have  adopted 
in  the  construction  of  this  as  well  as  other  mercantile  instru- 
ments, is,  that  the  construction  should  be  liberal,  agreeable  to 
the  real  intention  of  the  parties,  and  conformable  to  the  usage 
of  trade  in  general,  and  of  the  particular  trade  to  which  the  con- 
tract relates.  Few  cases,  however,  on  this  head,  have  received 
a  judicial  determination.  I  will  here  mention  such  of  them,  as 
do  not  more  properly  relate  to  the  other  divisions  of  this  treatise. 
11.  J.  The  performance  of  a  contract  under  seal  cannot,  ac- 
cording to  the  law  of  England,  be  released  by   parol,  or  by 

a  written  instrument  not  under  seal.  The  terms  of  such 
[*189]  *a  charter-party  may  be  explained  by  usage,  but  cannot 

be  altered,  nor  can  any  terms  be  introduced  so  as  to  va- 
ry the  nature  of  the  original  contract  (r).  And  if  by  agreement 
of  the  parties,  a  new  voyage  be  substituted  for  the  voyage  men- 
tioned in  the  charter-party,  and  such  voyage  be  performed,  the 
owner  cannot  sue  the  merchant  on  the  original  instrument  for 
the  freight  or  demurrage  (s) ;  his  remedy,  if  any,  must  be  foun- 
ded on  the  subsequent  agreement.  But  if  such  a  contract  bo  to 
take  effect  from  a  particular  time,  an  agreement  relating  to  an 
earlier  period  of  time  will  not  be  a  variation  or  dispensation,  and 
may  be  good  and  binding.  Thus,  where  by  a  charter-party  un- 
d^r  seal  aship  was  let  at  a  certain  rate  per  month,  to  commence 
and  be  computed  from  the  day  of  her  departure  from  Grcmesendj 
and  was  to  take  in  her  cargo  at  a  port  in  the  Channel^  and  sail 


(q) .  Connor  v.  Smyihe,  5  Taunton, 
654. 1  Mars.  276. 

(r)  Gibbon  v.  Young,  2  B.  Moore, 
324. 


(«)  Thompson  v.  Brown,  7  Taunt. 
656. 


(1)  See  ante,  note  to  page  180  &  183. 
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therewith  on  the  intended  voyage ;  a  subsequent  verbal  agree- 
ment for  loading  the  ship  in  the  Tkames^  and  commencing  the 
payment  from  the  day  of  her  clearing  out  at  the  Custom-house, 
was  held  to  be  binding,  and  the  merchant  was  compelled  to 
pay  for  the  interval  between  clearing  out  and  sailing  from 
Gravesend(t). 

11.  c.  A  ship  was  chartered  for  a  voyage  from  England  to 
any  port  or  ports  in  St.  Domingo,  there  to  deliver  her  outward 
cargo  and  take  in  a  return  cargo  (or  England:  and  the  merchant 
covenanted  to  procure  a  license.  He  did  in  fact  procure  a  li- 
cense, with  which  the  ship  sailed  to  the  ports  of*  Cape  Francois 
and  Gonaive,  (both  of  which  were  under  the  dominion  of  Chri^ 
tophej  and  not  in  the  power  of  the  enemies  of  Great  Britain), 
and  there  delivered  her  outward,  and  received  a  return-cargo. 
She  was  afterwards  taken  by  one  of  his  Majesty's  frigates,  and 
condemned  at  Jamaica' upon  the  supposed  necessity  of  a  license 
for  this  voyage,  and  the  insufficiency  of  the  actual  license 
to  ♦protect  the  return-cargo.  The  sentence  was  revers-  [•190] 
ed  upon  appeal,  the  owners  paying  the  captor's  costs ;  it 
being  considered  that  no  license  was  necessary  for  the  voyage 
to  the  ports  before  mentioned,  although  a  license  would  have 
been  necessary  for  such  a  voyage  to  some  other  ports  of  Si.  Do- 
mingo.  Under  these  circumstances  it  was  held,  that  the  mer- 
chant was  not  answerable  on  the  covenant  to  procure  a  license, 
because  that  covenant  would  only  apply  to  a  voyage  for  which 
a  license  was  necessary  (w).(l) 


(i)  ffhiU  ^  others,  v.  Parldn  $f  oik- 
m,  12  East,  578. 

(u)  Johnson  v.  Greaves^  2  Taunton, 
844.  See  also  *on  the  subject  of  li- 
cense.   Siffken  V.  AUnutt,  1  M.  &  S. 


39.  The  introduction  of  a  single  ar- 
ticle, not  specified  in  the  order, 
should  not  be  considered  as  suffi- 
cient to  vacate  the  license  altogeth- 
er.   Butler  V.  Mnuit,  1  Starkie,  222. 


(1)  A  charter  party  was  executed  under  seal,  for  the  transportation 
of  goods  from  Virginia  to  Cadiz,  during  the  late  war,  and  the  parties 
on  that  same  day  made  an  agreement  on  a  separate  paper,  not  under 
seal,  referring  to  the  charter  party,  stipulating  that  the  ship  should 
bave  a  Sidmauth  License  for  the  protection  of  the  ship  and  cargo  dur- 
ing the  voyage  ;  it  was  held,  that  these  were  distinct  and  several  con- 
tracts, and  that  though  the  supplementary  agreement  was  illegal,  it 
did  not  affect  or  vitiate  the  charter  party.  Ogden  ».  Barker,  (18  John. 
R.  87.)     What  would  have  been  the  effect,  if  it  had  appeared,  that  the 
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1 1  il.  In  a  charter-party  for  a  period  of  time,  at  a  certain 
monthly  freight  to  be  paid  at  particular  times  therein  menuoo- 
ed,  it  wag  stipulated  that  the  vessel  should  be  navigated  by  fifty 
persons,  and  such  further  number,  not  exceeding  one  hundred, 
as  the  merchant  should  require,  and  that  he  should  make  an  al- 
lowance to  the  owner  for  the  expense  of  the  men  beyond  fifty; 
two  calendar  months  allowance  for  such  men,  to  be  added  to 
the  first  payment  of  freight ;  but  the  residue  of  such  allowance 
not  to  be  paid  until  the  ship*8  discharge  or  return  from  her  first  cii- 
tended  voyage*  An  additional  number  of  men  were  employed 
at  the  merchant's  request,  and  after  the  ship  had  been  in  his 
service  for  about  ten  months,  she  was  accidentally  burnt  in  the 
West  Indies.  The  merchant  contended  that  he  was  not  bound 
to  pay  the  allowance  for  more  than  the  first  two  months  ;  bu( 
the  Court  held  the  loss  of  the  ship  to  be  a  discharge  from  his 
employment  within  the  meaning  of  this*  contract,  and  he  was 
compelled  to  pay  the  allowance  up  to  the  time  of  the  loss  (q), 

11.  e.  By  another  charter-party  for  time,  it  was  agreed  that 
the  ship  should  be  at  the  disposal  and  direction  of  the  mer- 
chant ;  that  the  master  should  receive  a  cargo  at  London^ 

[*19l]and  proceed  therewith  to  any  port  or  ports  in  *iSpaift 
and  Portugal^  or  either,  as  he  should  be  ordered  by  the 
merchants,  and  there  deliver  the  cargo  agreeably  to  the  bills  of 
lading,  that  should  have  been  signed  for  the  same.  The  mer- 
chant loaded  the  ship  for  Lisbon ^  and  the  master  signed  bills  of 
lading  for  delivery  there.  It  was  held  that  the  merchant  could 
not  change  the  destination,  and  send  the  ship  to  (xibraliar^  with- 
out giving  up  the  bills  of  lading  to  the  master,  or  at  least  oflTer- 
*  ing  a  sufficient  indemnity  against  any  claims  that  might  be 
made  upon  him  by  the  holders  thereof  (i?). 

12.  In  a  case  which  happened  in  the  beginning  of  the  reign 
of  King  Charles'^the  Firsts  the  owner  or  master  covenanted  that 
his  ship  should  sail  with  the  first  wind  on  a  voyage  to  Ca- 
diz ;  and  the  merchant  covenanted  that  if  the  ship  should  go  on 


(q)  Havelock  v.   Geddes,  10  East, 
555.    See  post  chap.  7.  sect.  12,  b. 


{x)  Davidson  v.  Gipynrw;,  12  East, 
381. 


execution  of  both  pa{>ers  constituted  but  different  parts  of  tlie  same  origi- 
nal contract,  so  as  to  make  the  whole  transaction  a  single  one,  as  to  in- 
tent and  object,  was  not  judicially  brought  before  the  Court. 
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the  intended  voyage,  and  return  to  the  Doumsy  he  would  pay  a 
certain  sum ;  to  recover  this  sum  an  action  was  brought.  The 
merchant  pleaded  in  his  defence,  that  the  ship  did  not  sail  with 
tlie  next  wind;  which  fact  was  admitted  by  the  plaintiff. 
But  the  Court  held  that  the  substance  of  the  covenant,  and  pri- 
mary intention  of  the  parties,  were,  that  the  ship  should  perform 
the  voyage  ;  and  not  that  the  ship  should  sail  with  the  next 
wind,  which  changes  every  hour ;  and  that  the  merchant  must 
pay  the  money  (y).(l)  But  although  it  appears  by  this  case  that 
the  owner  will  not  absolutely  lose  his  freight  by  a  delay  in  tlie 
commencement  of  the  voyage,  if  the  voyage,  be  afterwards 
performed  ;  yet  if  the  merchant  sustain  any  injury  by  such  de- 
lay, he  will  be  entitled  to  a  compensation  in  damages  propor- 
tioned to  his  loss  {z). 

12.  6.  These  principles  have  been  recognized  in  recent  cases 
in  our  Courts.  Thus  where  it  was  stipulated  by  a 
*con tract  made  at  Rigay  that  the  master  should  sail  from  [*I92] 
thence  with  the  first  favourable  wind  direct  to  Porismouihj 
and  instead  of  sailing  direct  to  the  place  of  his  destination,  be  put 
into  Copenlmgen  unnecessarily,  where  the  ship  was  detained  a 
long  time,,  and  in 'consequence  of  such  deviation  the  merchant 
lost  the  benefit  of  the  insurances  which  he  had  effected,  and 

• 

was  put  to  considerable  expence  in  effecting  others ;  the  ship 
being  afterwards  liberated,  the  voyage  performed,  and  the  cargo 
delivered  and  accepted,  it  was  held  that  an  action  might  be 
maintained  for  the  stipulated  freight.  The  merchant  insisted 
that  the  special  contract  was  avoided  by  the  deviation,  and  that* 
the  master  could  only  be  entitled  to  a  reasonable  compensation 
for  the  conveyance  of  the  cargo,  in  the  estimation  whereof  allow- 
ance must  be  made  for  the  expence,  which  the  merchant  had 


(3/)  Conatahh  v.  Gloherie  Palmer, 
997.  See  also  the  opinions  of  Law- 
rence and  Le  B/otu:,  Justices,  in  Hall 
V.  Cozenore,  4  East,  477. 


(2)  Note  on  the  Guid4my  cap.  7. 
sfd.  10.  p.  240.  R0CCU8,  not.  56. 
Stracchadt  nau<ij,  par.  3.  num.  3.  4. 
&  5.    Alalyne^  p.  96. 


(1)  The  case  of  Hall  v.  Cazenove,  (4  East  R.  477)  though  it  turn- 
ed upon  another  point,  viz.,  that  the  performance  of  the  covenant  had 
become  impossible  by  the  act  of  the  parties,  in  not  executing  the  deed 
until  afler  the  day  appointed  to  sail,  still  affords  valuable  instruction  on 
the  question,  how  far  it  ought  to  be  deemed  a  condition  precedent. 
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incurred  throagfa  his  &ah :  but  this  was  not  allowed,  tfiere  beoig 
a  specific  agreemeDt  for  specific  freight,  and  this  agreeoaeat 
aabstantiallj  performed ;  and  the  proper  remedj  of  the  merchant 
being  a  cross  action  for  the  recovery  of  damages  (a).  Again : 
by  a  charter-party,  nnder  which  a  ship  was  let  to  hire  for  a  de- 
finite time,  commencing  on  a  day  specified,  and  longer  if  re- 
quired, at  a  certain  monthly  pa)inent,  the  owner  covenanted 
that  the  ship  should  at  his  expence  be  forthtciih  made  tight  and 
strong,  and  fitted,  &c.  for  a  voyage  for  the  time  mentioned  to 
foreign  parts  :  the  ship  sailed  fit>m  London  with  a  cargo,  put  on 
board  by  the  merchant ;  and  an  action  being  brooght  for  the 
monthly  payments,  the  merchant  alledged  that  nothing  was 
due,  because  the  ship  was  not  forthwith,  nor  within  a  reascmable 
time,  made  tight  and  staunch,  and  fit  for  the  voyage,  but  sailed 
in  an  insufficient  state,  in  consequence  of  which  she  went  into 
Portsmouth  to  repair,  and  he  lost  the  use  of  her  for  a  long  time, 

and  his  goods  were  injured :  but  this  was  held  to  be  no 
[*193]  legal  answer  to  the  demand,  not  even  for  the  *period  of 

her  stay  at  Portsmouth  to  repair ;  the  merchant  bavii^ 
accepted  the  ship  and  taken  her  into  his  employment,  and  put 
his  goods  on  board ;  though  if  the  ship  had  not  been  put  into  a 
proper  state  for  the  voyage,  and  he  had  on  that  accoimt  refiis- 
ed  to  accept  and  employ  her,  his  refusal  would  have  been  justi- 
fiable (6).  (I)    So  in  the  case  of  another  charter-party  for  time 


(a)  Bomman  v.  Thoke^  1  Camp- 
bell, 377.  The  contract  was  not  un- 
der seal. 


(b)  Ilavdock  V.  Gdidesy  10  East, 


555. 


(1)  See  ante,  note  to  page  169,  (I).  Few  cases  have  arisen  in  our 
Courts  on  the  interpretation  of  mercantile  contracts  of  this  nature,  what 
are  and  what  are  not,  conditions  precedent.  Some  of  the  cases  have 
been  already  referred  to  in  a  preceding  note.  In  another  case,  the 
parties  entered  into  a  copartnership  agreement  for  the  purpose  of  mak- 
ing  four  shipments  to  BueUos  Ayres.  The  plaintiiT,  among  other  things, 
covenanted  to  transfer  to  the  partnership  all  his  powers  under  a  royal 
Spanish  License,  (which  he  had  obtained)  and  to  Send  four  American 
ships  to  Buenos  Ayres,  to  be  laden  with  licit  goods  to  the  «aiou&t  of. 
$15,060  for  each  vessel,  and  not  above  $25,000,  by  the  platntiff,  at  the 
first  cost ;  ihefnnds  and  vessels  to  be  Jumished  h^  ^  defendant.  The 
plaintiff  aiso  bound  himself  to' make  choice  of  the  article8,-er  to  sead 
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at  a  monthly  payment,  whereby  the  master  covenanted  that  im- 
mediately after  being  loaded  and  dispatched  he  would  (wind 
and  weather  permitting)  sail  mth  the  first  convoy  for  the  intended 
voyage;  the  voyage  being  in  fact  performed,  it  was  held  that 
the  hire  might  be  recovered,  although  the  master  had  neglected 
to  sail  with  the  first  convoy  (c).  "  The  principle  of  the  decision 
*^  injthese  and  other  like  cases,  is  that  unless  the  non-perform- 
**  ance  alledged  in  breach  of  the  contract  goes  to  the  whole 
*^  root  and  consideration  of  it,  the  covenant  broken  is  not  to  be 
^  considered  as  a  condition  precedent,  but  as  a  distinct  cove- 
*'  nant,  for  the  breach  of  which  the  party  injured  may  be  com- 
"  pensated  in  damages  (i)."  And  upon  this  principle,  if  it  be 
agreed  that  the  master  shall  load  a  complete  cargo,  and  deliver 
the  same  on  being  paid  freight  at  a  certahi  rate  per  ton  of 
goods,  he  will  be  entitled  to  the  rateable  freight  for  goods  load- 
ed and  delivered,  although  he  improperly  refuse  to  take  on 
board  a  complete  cargo  (e).  The  case  of  Storer  against  Gordon 
and  others  (/)  may  also  be  considered  as  furnishing  an  illustration 
of  the  rule  relating  to  conditions  precedent.  In  that  clise  the 
owner  covenanted  to  let  his  ship  to  freight,  and  to  proceed  with  a 


(c)  Davidson  v.  €ifu;ynne,  12  East, 
381. 

{d)  By  Lord  EUenborougk  m  the 
case  last  cited. 

(e)  Biichie  v.  Miinson.  10  East, 
295. 

(/)  3  M.  &   S.    308.    See  also 


FothergiU  v.  WaUon,  which  was  de- 
termined upon  the  authority  of  Stor- 
er  V.  Gordtm,  in  which  the  covenant 
was  60  special  and  peculiar,  that  it 
has  not  heen  thought  necessary  to 
do  more  than  thus  refer  to  the  case. 
8  Taunton,  576. 


samples,  if  necessary.  The  defendant  agreed,  that  within  a  month 
from  the  date  of  the  contract  the  first  expedition  should  proceed  from 
Boston,  and  the  three  others  successively  with  the  interval  of  a  month ; 
and  in  case  of  default  of  sending  the  expedition  in  due  time,  the  con- 
tract, as  to  that  expedition,  was  to  be  void.  In  an  action  of  covenant, 
the  plaintiff  alledged  as  breaches,  that  the  defendant  did  not  furnish  the 
vessel  to  be  loaded  at  Boston,  and  that  the  first  vessel  did  not  sail  from 
Boston  within  a  month.  The  defendant  pleaded,  among  other  pleas, 
that  the  plainti£f  did  not  select,  or  choose  goods  necessary  for  the  voyage. 
On  demurrer,  the  Court  held  the  plea  bad,  for,  selecting  the  goods  was 
not  a  condition  precedent ;  and  that  in  the  order  of  time  the  defendant 
was  bound  to  do  the  first  act,  to  wit,  to  provide  the  vessel.  Barruso  v. 
Madan,  (2  John.  R.  145.) 
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cargo  frooi   Ix/n^on  to  Casr^inry^  and  the  nee  to  ^'apltSy 
[*194]  and  there  inake  a  right  and  true  delivery  *of  the  outward 

car 20,  and  kari/isr  so  done,  receive  on  board  a  return  car- 
go for  lymdorij  the  perils  of  seas,  capture,  restraint,  and  deten- 
tion of  or  by  enemies,  princes,  rulers  and  others,  and  all  other 
inevitable  accidents,  excepted.     And  in  consideration  of  the 
premises,  the  merchant  covenanted   that  within  a  sdpalated 
number  of  days  he  would,  at  Alaptes  find  and  provide,  as  be  did 
thereby  warrant  and  assure  unto  the  plaintiflf  a  full  and  com- 
plete return  cargo  of  wine,  and  so  forth,  and  pay  for  freight  at 
the  rate  of  15/.  per  ton  for  wine,  and  a  proportionate  freight  for 
other  goods,  and  that  1,750/.  part  of  the  said  fireight,  should  be 
paid  on  the  delivery  of  the  outward  cargo,   (which  was  to  be 
considered  as  earned  and  due  for  outward  freight)  by  a  bill  of 
Exchange,  and  the  remainder  of  the  freight  in  equ^  moieties, 
within  a  certain  time  after  the  ship  should  be  reported  inwards 
at  London.    The  ship  arrived  at  J^'aples  with  the  outward  eargo, 
and  while  waiting  there  to  deliver,  it  was  seized  and  tafcen,  to- 
gether  with  the  cargo,  by  order  of  the  persons  exercising  the 
powers  of  government  there ;  and  the  cargo  landed  by  order  of 
the  same  persons,  but  the  master  put  into  possession  of  the  ship 
for  the  purpose  of  loading  his  homeward  cargo.     The  merchant 
did  not  furnish  a  homeward  cargo,  and  contended  that  by  rea- 
son of  the  outward  cargo  not  having  been  delivered  to  him,  he 
was  not  bound  to  do  so,  nor  to  pay  the  1,750/.  as  the  outward 
freight;  the  owner  on  the  contrary,  claimed  the   1,750/.  and 
ako  compensation  in  damages  for  not  being  furnished  with  a 
homeward  cargo.     It  was  held,  that  he  was  not  entitled  to  the 
1,750/.  because  he  had  not  delivered  the  outward  cargo  to  the 
merchant,  but  that  he  was  entitled  to  a  compensation  for  the  loss 
of  the  homeward  cargo,  the  delivery  of  the  outward  cargo  not 
being   a  condition   precedent  to  his  right  to  the   homeward 
cargo.  (I) 

13.  The  merchant,  however,  may  make  the  arrival  of  the 

(1)  For  other  cases  of  conditions  precedent  as  to  payment  of  freight^ 
see  post,  part  3.  eh.  7,  §  19,  page  332,  and  notes.  See  also,  Hall  v^ 
Caze'nove/  (4  East  R.  477.) 
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ship  by  a  particular  time  (g)  or  even  the  arrival  of  an- 
other ^shipwithan  outward  cargo,  a  condition  precedent  [*195] 
to  furnishing  a  homeward  cargo  for  the  ship,  by  special 
and  particular  proviso,  as  was  done  in  a  case  that  lately  came 
before  the  Court  of  King's  Bench  (A) ;  and  this  is  the  proper 
method  to  be  adopted,  in  order  to  give  effect  to  such  an  inten- 
tion on'the  part  of  the  merchant. 

For  altho  the  contract  by  charter-party  is  in  general  of  that 
kind  which  the  lawyers  call  reciprocal,  that  is,  mutually  obligato- 
ry upon  each  party;  nevertheless  the  parties  may  by  particular 
clauses  render  it  obligatory  upon  one,  and  optional  to  the  other. 
Thus  where  the  master  of  a  vessel  bound  on  a  voyage  to  the  island 
of  Madeira,  covenanted  by  a  charter-party,  that  he  would  directly 
as   wind  and  weather  would  permit,  after  the  discharge  of  his 
cargo  at  that  island,  sail  and  proceed  to  Winy  aw  in  SorUh  Caro^ 
liruty  or  as  near  thereto  as  he  could  safely  get ;  and   there  stay 
forty  running  days  irom  the  time   of  such  arrival,  if  not  sooner 
dispatched  ;  and  load  his  ship  with  such  rice  and  other  goods  as 
the  merchant's  agents,  &c.  should  tender  to  be  laden  ;  in  con- 
sideration  whereof  the.  merchant   agreed  to  pay  him  freight  at 
the  rate  oY  4Z.  lOs.per  ioriy  for  every  ton  delivered  at  the  port  of 
London^  and  also  two-third  parts  of  port-charges,  pilotage,  &c. 
which  charter-party  contained  the  following  proviso — "That if 
*'  the  said  ship  should  not  be  arrived  at  Winyaw  aforesaid,  by 
"the  first  day  of  March  next  ensuing  the  date  of  the  said  char- 
"  ter-party,  then  and  in  such  case  it  should  be  in  the  option  of 
<*  the  merchant,  his  factors,  or  assigns,  on  tha  said  ship's  arrival 
at  Winyawy  either  to  load  the  said  ship  on  the  terms  aforesaid, 
or  not ;  or  at  the  then  current  freight  given  to  ships  loading 
"  at  Winyaw  for  the  voyage  aforesaid  ;  or  to  refuse  the  said  ship 
"  entirely  ;  so  always  that  such  the  intention  of  the  said  mer- 
"  chant,  his  factors  or  assigns,  was  declared  to  the  master  of  the 
"  said  ship  within  forty-eight  hours  after  his  application 
"  to  the  factors  or  assigns  of  *the  said  merchant  at  Win-  [*1963 
"  yaip."    And  on.  this  charter-party  the  merchant  brought, 
bis  action ;  alledging,  firsts  that  the  ship  did  not  sail  and  pro- 
ceed to  Winyaw^  or  as  near  thereto  as  she  could  safely  get,  in 

{g)  SSiadfinih  v.  JEgginf  3  Camp.  |      [h)  Soames  Sf  another  v.  Lonergan 
^5.  I  ^  ano(ii€r,  2  B.  &  G.  564. 


tt 


196  PART  III.    CHAP.  I.— CONTRACT  OF 

order  to  load,  &c.  but  that  the  master  (the  defendant)  wilfally 
absented  himself  therefrom.  And,  secondly,  that  the  master  did 
not  on  tke  first  of  March,  or  at  any  time  afterwards,  arriTe  at 
Winyaw.  but  wilfully  absented  himself  therefrom.  In  defence 
to  which  action  the  master  pleaded,  that  he  did  proceed  with 
all  conyenient  speed  and  sail  to  the  island  of  Madeira^  but  by 
reason  of  contrary  winds  and  bad  weather,  and  from  no  other 
cause,  was  prevented  from  arriving  there  till  the  16th  oiFehrua-- 
ry,  so  that  it  was  impossible  for  him  to  discharge  his  outward 
bound  cargo  at  Madeira,  and  after  such  discharge  to  arrive  at 
Winyato  by  the^^^of  JIfarcA  ;  the  facts  of  which  plea,  the  pluntiff 
admitted  to  be  true ;  and  the  question  therefore  was,  whether  or 
not,  as  the  merchant  had  his  option  to  load  the  ship  or  not,  in  the 
event  of  her  arrival  at  Winyaw  after  \he  first  of  March,  the  mas- 
ter, having  been  unavoidably  delayed  in  the  previous  voyage  by 
no  fault  of  his  own,  so  as  to  render  his  arrival  at  Winyawhy 
that  time  impossible,  was  bound  to  sail  thither  on  the  chance  of 
the  merchant's  chusihg  to  give  him  a  freight,  when  he  should 
happen  to  arrive. 

The  Court  held,  that  by  the  terms  of  the  charter-party,  the 
master  had  bound  himself  to  do  this.  And  Lord  Mansfield  said, 
"  Th6  plaintiff  wanted  a  ship  at  Winyaw  in  Carolina  to  load 
^*  With  rice,  and  therefore  he  covenanted  with  the  defendant 
^  to  freight  the  ship  there,  and  the  defendant  covenants  abso- 
'^  lutely  to  go  thither,  and  in  order  to  quicken  the  ship's  arrival, 
"  there  is  a  proviso,  that  if  he  gets  there  by  the^r*^  of  March, 
"  he  is  to  be  certain  of  a  freight,  but  if  he  does  not  arrive  there 
"  before  the  ^r5<  of  •/MarcA,  then  the  plaintiff  was  to  declare  in 
^^  forty-eight  hours,  whether  he  would  freight  the  ship  or  not. 
"  The  defendant  therefore  thereby  became  the   insurer  of  the 

"risk  of  his  getting  there  before  the  first  of  .^farcA,  in 
[*197]  "  *which  event  he  was  sure  of  a  freight ;  but  he  still  had 

"  a  general  chance  of  getting  a  freight,  even  though  he 
"  should  not  arrive  till  after  that  time.  The  words  are  positive 
"  and^  express, '  thai  he  should  go  thither.^  The  parties  plainly 
"  meant  that  the  ship  was  to  go  thither,  and  the  consideration 
"  fails  by  his  not  going  (t)." 

13.  6.  A  charter-party,  for  a  voyage  with  the  ship  Anne,  from 

(t)  Skvbrick  v.  Salmond,  3  Burr.  1697. 
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London  to  PeUrshurgh  and  back,  after  the  usual  claaes  for  «ui- 
loading  and  loading  at  Petersburgh,  and  payment  of  fieight  at  a 
certain  rate  per  ton  of  the  ship's  capacity,  contained  tie.  follow- 
ing special  stipulations ;  viz.  the  master  covenanted,  tint  if  polit- 
ical or  other  circumstances  should  arise  to  prevent  the  shtppii^ 
a  return  cargo,  or  discharging  the  outward  cargo,  theoierclisait 
or  his  agents  should  be  at  liberty  to  detain  the  ship  at  Peters^ 
burgh  for  forty  days  in  the  whole  after  her  arrival  there ;  and  the 
merchant  covenanted,  that  after  the  ship  should  have  remained 
there  for  that  time  without  delivery  of  the  cargo,  the  master 
should  be  at  liberty  to  return  with  his  vessel  to  Londm^  or  aay 
other,  port  in  England  ;  and  that  he  would  pay  him  S,500Z.  im- 
mediately upon  the  arrival  of  the  ship  at  London^  or  any  such  port 
in  England,  In  fact  the  Russian  government  refused  to  permit  the 
cargo  to  be  landed  at  Petersburghj  and  the  master,  intending  to 
act  for  the  best,  after  waiting  the  forty  days,  proceeded  to  Stock- 
holMf  and  there  sold  the  cargo  to  some  disadvantage,  and  took 
in  other  goods,  which  he  brought  to  London,  upon  freight.  It 
was  contended  that  the  master  had  no  right  to  the  2^500/.  be- 
cause be  had  not  returned  directly  from  Petersburgh  to  England; 
but  the  Court  of  King's  Bench  decided  that  he  was  not  bound 
so  to  do,  considering  that  such  a  construction  of  this  instrument 
might  under  circumstances  be  very  inconvenient  to  both  parties, 
and  determined  that  he  was  entitled  to  the  stipulated  sum,  after 
a  deduction  for  the  freight  earned  in  bringing  the  goods 
from  Stockholm  (k),  *This  matter  came  before  the  Court  [*198] 
in  an  action  brought  by  the  merchant  against  one  of  the 
underwriters  on  a  policy  of  insurance,  wJiich  he  had  effected  up- 
on this  adventure ;  it  does  not  appear  what  was  the  amount  t)f 
the  freight  earned  by  bringing  the  goods  from  Stockholm,  but  it 
may  be  presumed  to  have  been  less  than  *the  2,500/.  nor  does  it 
appear  upon  what  terms  the  merchant  had  settled  his  account 
with  the  master  of  the  ship,  and  probably  the  account  had  not 
been  settled.  It  should  also  be  observed,  that  the  master  had 
taken  upon  himself  to  sell  the  goods  at  Stockholm,  which  he  had 
no  right  to  do,  and  had  not  strictly  performed. his  part  of  the 
contract,  which  seems  to  have  required  that  be  should  bring 
them  back,  although  he  is  not  expressly  and  in  terms  required 

• 
(k)  PuUer  if  another  v.  Stainforih,  11  East,  232. 
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to  do  so;  and  perhaps  the  sale  of  the  goods  enabled  him  to  ob- 
tain the  cirgo  that  he  brought  back.  Upon  another  charter- 
party  in  sinilar  terms,  a  question  afterwards  arose  between  the 
master  anc  the  merchant.  This  was  on  the  ship  Resolution;  the 
money  to  be  paid  on  the  contingency  before-mentioned,  was 
2,700/.  wih  10/.  per  cent  thereon,  and  one  hundred  guineas  as 
a  gratificaion  to  the  master.  A  small  quantity  of  lead  was  the 
only  thing  taken  out  from  England.  The  ship  not  being  allow- 
ed to  unloid  at  Petershurgh^  and  no  cargo  being  offered,  nor  di- 
rections giren  on  the  part  of  the  merchant,  the  master  after  wait- 
ing the  ybrjy  days,  sailed  to  Stockholm,  and  there  took  in  a  cargo  of 
hemp,  whbh  he  stowed  upon  the  lead,  and  returned  with  both 
to  London,  and  there  delivered  the  lead  to  the  merchant.  Some 
expence  w^  incurred  in  relation  to  the  lead  ;  and  a  considera- 
ble ezpence  in  obtaining  and  waiting  for  the  cargo  of  hemp. 
The  clear  profit  of  bringing  this  cargo  was  about  2,400/. ;  the 
sums  payable  under  the  charter-party,  if  the  contingency  had 
not  happened,  and  the   outward   cargo   had   been   delivered 

and  the  homeward  cargo  brought  back,  would  have  been 
£*  199]  about  4,000/.  :  the  master  offered  to  *settle  the  account 

with  the  merchant  by  charging  him  with  what  would 
have  been  due,  if  he  had  loaded  the  ship  homeward,  and  allow- 
ing him  the  benefit  of  the  clear  earnings  that  had  been  made ;  thus 
demanding  from  him  about  1,600/.  But  this  he  refused,  and  in- 
sisted that  the  earnings  should  go  in  diminution  of  the  2,700/. 
&c.and  that  the  master  was  therefore  entitled  only  to  about  600/. 
Upon  this  the  master  brought  an  action  in  the  Court  of  Common 
Fleas,  upon  the  charter-party,  for  the  non-payment  of  the  2,700/. 
with  the  per  centage  and  gratuity.  At  the  trial  the  jury  gave  a 
verdict  for  those  sums.  An  application  was  made  to  the  court 
to  reduce  the  verdict  to  the  sum  that  had  been  previously  offer- 
ed by  the  merchant:  but,  after  argument,  the  verdict  was  allow- 
ed to  stand.  The  decision  of  the  case  on  the  ship  Anne  was 
strongly  urged  as  an  authority  in  support  of  the  application :  in 
support  of  the  verdict  it  was  argued  that  this  payment  of  the 
2,700/.  &c.  was  the  stipulated  price  of  a  mutual  release  from 
the  contract;  and  the  court,  adverting  to  the  particular  terms  of 
this  instrument,  considered  that  the  parties  had  thereby  fixed 
and  ascertained,  by  their  own  agreement,  ttie  sum  to  be  paid 
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in  the  event  that  had  happened ;  and  although  it  was  thought 
that  the  master  was  bound  to  bring  back  the  lead,  yet  it  was 
held  that  he  was  at  liberty  to  bring  back  other  goods  also  for  his 
own  benefit,  if  he  could  obtain  them  (/).  By  this  decision,  the 
master,  in  effect,  received  more  than  he  had  originally  claimed 
when  he  made  the  very  fair  and  equitable  offer  before  mention- 
ed ;  and  more  than  he  would  have  received  if  the  merchant  had 
loaded  the  ship  at  Petersburgh :  but  as  the  merchant  had  reject- 
ed the  offer,  the  parties  stood  before  the  court  upon  their  legal 
rights.  (1) 

*It  is  interesting  to  remark  the  coincidence  of  this  de-  [*200] 
cision  of  the  Court  of  Common  Pleas  with  the  sentiments 
of  two  learned  foreigners  on  an  article  of  the  French  Ordinance, 
somewhat  similar  to  the  particular  agreement  of  these  parties. 
In  the  first  place  it  will  be  recollected,  that  the  parties  had  fix- 
ed a  sum  to  be  paid  in  the  event  of  the  merchant's  not  loading 
the  ship,  and  that  this  sum  was  about  half  of  what  the  master 
would  be  entitled  to  if  he  had  brought  a  cargo.  The  case  did 
not  stand  upon  a  general  covenant  to  load  the  ship ;  the  proper 
remedy  for  a  breach  of  such  a  covenant,  according  to  the  law 
of  England,  would  be  an  action  for  damages  and  in  estimating 
the  damages,  the  Jury  would  make  a  deduction  for  such  benefit, 
if  any,  as  the  master  might  derive  from  bringing  tlie  goods  of 
other  persons,  but  if  he  should  have  been  obliged  to  return  emp- 


(l)  BtU  V.  PvUer  If  another,  2 
Taunton,  285.  The  Judgment  in 
this  cause  was  questioned  inciden- 
taUy  iu  the  Court  of  King's  Bench 
in  an  action  depending  on  one  of 
the  policies  of  insurance  effected  by 
Messrs.    PvUcr,     but    the      Court 


thought  tho  insurers  bound  by  this 
judgment.  None  of  the  learned 
Judges  questioned  the  propriety  of 
the  decision  ;  Mr.  Justice  Baylty  ex- 
pressly said  he  thought  the  Judg- 
ment right.  See  PuUer  v.  HaUiday, 
12  East,  494. 


(1)  See  ante^  note  to  page  183,  and  Burrill  v^  Cleeman,  (17  John. 
R.  72.) 

Where  a  certain  number  of  lay  days  are  stipulated  by  the  charter 
party  for.  unloading  the  cargo,  a  question  has  arisen,  whether  the  con- 
signee is  bound  to  receive  the  goods  as  soon  as  the  master  is  ready  to 
deliver  them,  or  has  a  right  to  the  whole  period  ;  and  it  has  been  de- 
cided, that  he  has  the  whole  period,  and  if  loss  occurs  in  the  intermedi- 
ate time  after  his  refusal  to  receive  the  goods  on  the  application  of  the 
.master,  the  freight  is  not  earned.     La  Combe  v.  Wain,  (4  Binn.  R. 

299) ',  and  see  Robertson  tf.  Bethune,  (3  John.  R.  342.) 
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ty,  they  would  award  damages  equivalent  to  the  sum  that  would 
have  been  payable  by  the  merchant  for  a  full  cargo:  taking  care 
on  the  one  hand  that  the  master  should  lose  nothing,  and  on  the 
other  hand  that  he  should  gain  nothing,  by  the  breach  of  the  mer- 
chants contract  And  this  agrees  with  the  opinions  of  Valim 
and  Pothier  on  one  of  the  articles  of  the  French  Ordinance,  which 
imports,  that ''  the  merchant,  who  does  not  load  the  quantity  of 
<<  goods  mentioned  in  the  charter-party,  shall  nevertheless  pay 
"  the  freight  as  if  the  whole  had  been  laden  (m)."  Notwith- 
standing this  rule,  they  say,  if  the  master  procures  goods  firora 
other  persons,  the  freight  that  he  derives  from  them  shall  go  in 
diminution  of  the  sum  to  be  paid  by  the  merchant  (n),  for  the  Ordi- 
nance awards  the  whole  to  him  only  by  way  of  ind enmity  (o).  ( 1 ) 
But  there  is  another  article  of  the  Ordinance,  which,  as  a  gen- 
eral rule  is  very  extraordinary.  ''  If  the  contract  be  for  a  cer- 
'^  tain  quantity  of  goods,"  not  the  entire  ship,  *'  the  merchant, 

*'  who  will  withdraw  his  goods  before  the  ship's  departure^ 
[*201]  "  may  *cause  them  to  be  unloaded  at  his  own  expence^ 

**  on  payment  of  a  moiety  of  the  freight  (/»)."  This  is 
analogous  to  the  particular  stipulation  in  the  charter-party  of 
the  Resolution.  The  reason  of  this  article,  says  Valin  (9),  is,  thai 
the  master  may  find  other  goods  to  replace  those  that  are  with- 
drawn, and  a  moiety  of  the  freight  is  considered  as  a  sufficient 
recompence  for  the  delay  that  may  be  occasioned ;  from  whence 
it  follows  that  the  master  shall  have  the  moiety  without  deduc- 
tion, although  in  the  end  he  may  obtain  a  full  cargo.  Pothier^ 
with  more  precision,  says,  The  moiety  of  the  freight,  which  the 
merchant  pays  in  this  case,  being  the  price  of  the  risk  that  the. 
master  runs  of  not  being  able  to  let  to  other  persons  .the  part  of 
his  ship  which  the  merchants  goods  ought  to  occupy,  or  of  not 
finding  an  equally  valuable  freight,  he  ought  to  have  the  profit 
of  this  moiety,  and  to  retain  it,  although  he  may  be  able  to  let 


(m)  Ordonance  de  la  Alarine  du 
mow  d'Aoust,  1681.  Lit.  a  Tit.  a 
Dret.  Art.  3. 

(n)  Pothier,  Charte-Partie,  num. 
76. 


(0)  1  Valiriy  page  642. 
(p)  Fret  Art.  6. 
(q)  1  Valin,  646. 


(1)  See  note  to  page  180 ;  and  Duffie  v.  Hayes,  (15  John.  R.  327.) 
Kleine  r.  Catara,  (2  Gallis.  R.  261.)  Robertson  r.  Bethune,  (3  John. 
R.  342.) 
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out  this  part  for  an  equal  or  even  a  greater  freight ;  for  having 
run  the  risk  of  losing  the  freight  of  this  part,  if  he  had  not  been 
able  to  let  it,  he  ought  to  have  the  profit  of  it.  The  master  by 
relinquishing,  under  this  obligation  of  law,  a  moiety  of  the 
freight  to  the  merchant,  acquires  the  right  of  employing  for  his 
own  benefit  the  part  that  had  heen  let  to  him  (r).  So  in  the 
case  of  this  charter-party,  the  master  having  agreed  to  accept,  as 
a  substitute  for  his  general  right  to  an  equivalent  in  damages, 
in  case  the  merchant  should  not  load  the  ship,  a  fixed  sum  short 
of  the  price  of  a  full  cargo,  by  which  he  might  be  a  loser  if  he 
could  not  obtain  a  cargo  elsewhere,  was  entitled  to  the  whole 
of  the  stipulated  sum  as  the  price  of  the  risk,  if  he  had  the  good 
fortune  to  find  other  persons  who  would  load  his  ship. 

14.  The  charter-parties  of  the  East  India  Company  usually 
contain  the  following  clauses  (s) :  "As  touching  the  freight 
"  to  be  paid  or  allowed  by  the  Company,  it  is  *agreed,  [*202"| 
"  and  the  Company  covenant  with  the  said  part-owners, 
"  that  the  Company  shall  and  will,  in  case  and  upon  condition 
"  that  the  ship  performs  her  voyage,  and  arrives  at  London  in 
"  safety,  and  the  said  part-owners  and  masters  do  perform  the 
"  covenants  on  their  part,  and  not  otherwise,  well  and  truly  pay 
"  and  allow  the  freight  herein  mentioned." 

"  It  is  hereby  agreed,  that  in  case  the  ship  does  not  arrive  in 
"  safety  in  the  river  Thames^  and  there  make  a  right  delivery  of 
"  the  whole  and  entire  cargo  and  lading  on  board  the  said  ship 
"  as  aforesaid,  the  Company  shall  not  be  liable  to  pay  any 
"  of  the  sums  of  money  hereinbefore  agreed  to  be  paid  for 
"  freight  and  demurrage,  nor  subject  to  any  demands  of  the  said 
"  part-owners  or  master  on  account  of  the  said  ship's  earnings 
"  in  freight,  voyages  for  the  Company,  or  on  account  of  any  oth- 
"  er  employment  j  any  other  law,  practice,  or  custom  notwith- 
"  standing." 

Upon  the  effect  of  these  clauses  a  question  arose  in  the  case 
of  the  ship  York^  which  had  been  chartered  by  the  Company, 
and  on  her  return  home  from  India  met  with  a  violent  storm  off 
Margate^  where  she  was  stranded  and  sunk  under  water ;  by 
this  misfortune  a  great  part  of  her  cargo  (being  saltpetre)  was 

(r)  Cliarte-Partie,  num.  78.  |  j)anjf,  Doug.  S73. 

(«)  UoQiamlfanaikars.E.L  Com-  \ 
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lost ;  the  principal  part  of  the  temainder,  which  consisted 
ly  of  pepper,  was  greatly  damaged  by  the  sea-water,  bat  was 
got  out  of  the  ship  by  persons  sent  down  by  the  Company,  and 
brought  to  Ijondon  in  vessels,  where  a  particular  process  was 
employed  at  a  great  expence  to  the  Company,  to  restore  it  in 
some  degree,  and  render  it  marketable.  The  ship,  after  being 
in  a  great  measure  unloaded,  was  with  much  difficulty  raised 
out  of  the  water,  and  arrived  in  the  port  of  Londam^  with  a  small 
part  of  the  cargo  still  remaining  on  board. 

The  Company  contended,  that  by  the  construction  of  the  be- 
fore-mentioned clauses,  they  were  wholly  discharged  from  the 
payment  of  any  freight  or  demurrage  whatsoever.  But  a  spe- 
cial jury  of  merchants,  before  whom  the  cause  was  tried, 
[^03]  and  the  Court  of  King^s  Bench,  by  whom  the  verdict  *o( 
the  jury  was  reviewed,  held,  that  freight  was  to  be  paid 
for  all  the  goods  delivered ;  and  demurrage  as  speciSed  in  the 
charter-party. 

15.  The  same  misfortune  also  gave  occasion  to  two  other 
questions,  which  arose  in  the  same  cause,  upon  the  meaning  of 
the  following  clauses  in  the  charter-party,  viz. 

*^  And  if  any  of  the  homeward-bound  cargo  shall  be  lost  or 
<<  undelivered  into  the  said  Company's  warehouses  at  the  said 
*<  8bip''s  arrival  in  England  (except  that  no  such  payment  shall  be 
<*  made  if  there  happens  an  utter  inevitable  loss  of  ship  and  car- 
<^  go,  nor  shall  any  other  payment  be  made  for  such  goods  as 
^*  shall  necessarily  perish,  or  be  cast  into  the  sea  for  the  preser- 
<^  vation  of  the  ship  and  cargo,  than  by  an  average  to  be  borne 
<<  by  ship,  freight,  demurrage,  and  cargo)  the  part-owners,  and 
"  master,  shall  pay  or  allow  to  the  Company  the  prime  cost  of 
"  such  goods,  and  30/.  for  every  100/.  on  such  prime  cost." 

"  But  if  any  of  the  homeward-bound  cargo  when  delivered 
*<  into  the  Company's  warehouses  in  England^  shall  be  found  to 
*^  be  prejudiced,  wet,  or  damnified,  by  any  occasion  or  accident 
'«  whatsoever,  it  shall  be  lawful  for  the  Company  to  refuse  such 
<<  goods,  and  in  such  case  the  part-owners  and  master  shall  take 
"  them,  and  allow  to  the  Company  the  sum,  which  they  are  in- 
"  voiced  at,  with  charges,  customs,  and  duties,  and  in  such  case 
<'  the  Company  shall  pay  no  charges  or  freight  for  the  said  goods 
"  so  prejudiced,  wet,  or  damnified,  unless  in  case  of  damaged 
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pepper,  which  the  part-owners  and  masters  are  to  allow  the 
"  Company  for  at  the  current  price  of  sound  pepper  in  London^ 
**  and  the  Company  are  to  pay  the  freight  and  charges  on  such 
^*  popper,  as  if  it  were  not  damnified.'' 

"  But  the  said  part-owners  shall  not  be  charged  with  any  sum 
^'  of  money,  in  respect  of  goods  damaged  on  board  the  said  ship, 
*^  but  such  as  shall,  by  the  condition  and  appearance  of 
'^  the  package  thereof,  or  by  some  other  ^reasonable  [*304] 
'^  proof,  appear  to  be  ship-damage  (t);  any  thing  herein 
'*  contained  to  the  contrary  thereof  in  any-wise  notwithstand- 
«  ing." 

Upon  these  clauses  the  Jury,  and  afterwards  the  Court  of 
King's  Bench,  were  of  opinion,  Firstf  that  the  owners  were  not 
liable  to  pay  for  goods  lost  or  not  delivered  in  consequence  of 
this  misfortune,  that  had  befallen  the  ship.  And  Secondly,  that 
they  were  not  liable  to  pay  or  allow  for  any  loss  upon  the  pep- 
per :  and  as  to  these  points  Lord  Mansfield  observed, ''  The 
*^  question  is,  whether  the  owners  are  to  pay  for  the  damage  oc- 
"  casioned  by  the  storm,  the  act  of  God ;  and  this  must  be  de- 
^^  termined  by  the  intention  of  the  parties,  and  the  nature  of  the 
'^  contract.  It  is  a  charter  of  freight.  The  owners  let  their 
*^  ships  to  hire,  and  there  never  was  an  idea-  that  they  insure  the 
'^  cargo  against  the  perils  of  the  sea.  The  company  stand  their 
'*  own  insurers ;  words  must  be  construed  according  to  the  sub- 
*^  ject-matter.     Whktare  the  obligations  upon  the  owners,  which 

arise  out  of  the  fair  construction  of  the  charter-party  ?  why, 

that  they  shall  be  answerable  for  damage  incurred  by  their 
<^  own  fault,  or  that  of  their  servants,  as  from  defects  in  the  ship, 
<<  or  improper  stowage,  such  as  mixing  commodities  together 
*'  which  hurt  one  another,  &c.  If  they  were  liable  for  damages 
"  occasioned  by  storms,  they  would  become  insurers  («)."  "  As 
"  to  the  other  point,  of  the  goods  lost,  the  whole  is  one  entire 


ti 


ti 


[t]  In  the  printed  form  of  a  char- 
ter-party used  for  the  ship  AvttA  da- 
ted Pfov.  1809,  instead  of  the  words 
**  ship-damage,*'  the  following  words 
are  used  ;  Tiz.  "  received  afler  ship- 
ping the  goods." 

(u)  The  same  question  upon  the 
Construction  of  these  clauses  was 
Sttbmitted  to  the  House  of  Lords  up* 


on  a  writ  of  error,  in  the  case  of 
Tod  T.  The  E.  L  Company;  the 
House,  after  consulting  the  .fudges, 
decided,  according  to  the  unanimous 
opinion  of  the  Judges,  that  the  own- 
er was  not  liable  to  make  satisfao- 
tion  to  the  Company  for  the  damage 
done  to  goods  in  the  ship  by  «torm. 
May  20th,  1788. 
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**  contract,  aDd  mast  be  ondefstood  io  a  manner  coB»t- 
[*205]  *^  ent  with  itself,  and  it  Derer  coold  be  intended  *tbat 

**  the  owners  should  be  protected  from  the  leaser  loainnd 
**  remain  answerable  for  the  greater." 

The  expence  of  saving  the  goods  was  held  to  be  a  general 
ftYerage,  and  the  owners  were  held  responsible  for  the  whole 
extra  expence  of  bringing  the  goods  np  from  Margate. 

16.  Upon  the  eflectof  the  before-mentioned  clause,  by  which 
it  is  agreed,  thai  if  the  ship  shall  not  arrive  im  safety  im  the  TkameSj 
the  Company  shall  not  be  liable  for  any  freight  w  demtim^j  mar 
subject  io  any  demands  of   the  owHerSy  or  master  on  aeeoMut  of  ike 
skip's  earnings  in  freight j  toy  ages  for  the  company^  or  om  aeeount  of 
any  other  employment^  two  qnesUons  have  arisen.    The  first  arose 
in  the  case  of  the  ship  Winchdsea  (x),  which  had  been  let  to  the 
Company  by  a  charter  party  containing  that  clause,  and  where* 
by  the  Company  had  covenanted  to  load  the  ship  home  within 
three  months  after  her  arrival  in  Lidia,  with  a  proviso  however 
authorizing  them  to  detain  her  in  their  service  a  year  after  the 
three  months  at  certain  rates  of  demurrage  therein  specified. 
The  Company  detained  the  ship  in  their  service  in  btdia^  and 
toward  the  end  of  the  year  after  the  three  months  sent  her  to  Fori 
Saint  David^s,  where  she  arrived  after  the  expiration  of  that  year ; 
and  the  master,  upon  his  arrival,  informed  the  President  of  that 
fort,  that  unless  the  Company  would  allow  demurrage  after  the 
rate  of  the  charter-party,  he  would  protest  against  them  for  all 
damages,  loss  of  time,  and  other  accidents;  whereupon   the 
President  and  Council  agreed  that  the  owners  should  be  allow- 
ed demurrage  for  so  long  time  as  the  ship  should  be  detained  in 
the  Company's  service  in  India.     She  was  so  detained  some  time 
longer,  and  before  she  had  received  any  lading  homeward,  was 
lost  in  a  storm.    The  owners  sued  the  Company  upon  the  char- 
ter-party.   After  a  trial  and  verdict,  and  while  the  case 
£•206]  remained  for  the  judgment  of  •the  CourtofKing^s  Bench, 
the  cause  was  compromised  by  the  Company's  pajring 
demurrage  from  the  expiration  of  the  year  after  the  three  months,  un- 
til the  time  of  the  loss,  with  the  costs.     And  Lord  Mansfidd  then 
declared,  "  that  the  Court  was  very  clear  that  the  owners  were 

(x)  Burnt   V.  £.  L  Company^    1  I  fonnof  action  was  properly  adapted 
Blac.  291.    But  qutryy  whether  the  I  to  the  case. 
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"  entitled  to  no  more,"  but  declined  giving  any  other  opinion. 

16*  ft.  The  second  question  arose  in  the  case  of  the  ship 
Ganges :  and  it  arose  upon  the  before-mentioned  clause,  and 
another  of  the  clauses  in  those  charter-parties,  by  which  it  is 
agreed  that  the  Company  shall  pay  to  the  owners  in  England 
14/.  for  each  passenger  ordered  on  board  the  ship  by  any  of 
their  agents,  from  any  of  their  settlements.  Several  passen* 
gers  were  thus  ordered  on  board  the  ship  at  Bombay^  and  were 
received  accordingly  ^  the  ship  was  lost  on  the  homeward  voy- 
age :  the  owners  claimed  to  be  paid  for  the  passengers,  the  Com* 
pany  resisted  the  demand.  The  Court  decided,  that  this  clause 
did  not  apply  to  the  case,  and  that  the  owners  were  entitled  to 
the  money  (y).  Great  part  of  the  expense  of  bringing  home 
the  passengers  would  necessarily  be  incurred  in  laying  in  pro- 
visions for  them,  before  the  ship's  departure. 

16.  c.  The  charter-party  of  the  last-mentioned  ship  gave  occa- 
sion also  to  another  question.  It  is  stipulated  by  one  of  the 
usual  clauses,  that  if  the  ship  shall  arrive  at  her  consigned  port 
in  India  or  Chinas  the  Company's  agents  shall  supply  to  the 
master,  by  way  of  impress,  for  buying  necessary  provisions  tor 
the  ship  200/.  for  every  calendar  month,  and  so  in  propor- 
tion for  a  less  time,  so  long  as  she  shall  remain  in  India  or  CAi- 
na,  to  be  computed  from  tlie  time  of  the  delivery  of  the  Compa- 
ny's dispatciies  at  her  first  consigned  port  in  India  or  China, 
and  to  continue  until  the  ship  shall  be  discharged  from  her  last 
port  in  India  or  China  to  return  to  Europe.  The  Ganges  was  or- 
dered from  England  to  Madras,  Prince  of  Wales's  Lland, 
*and  China,  and  performed  her  outward  voyage,  and  [*207] 
took  in  her  homeward  cargo  at  Canton,  with  which  she 
sailed  for  England,  but  meeting  with  bad  weather  on  the  voy- 
age, was  obliged  to  put  into  Bombay  to  refit.  She  remained  at 
Bombay  on  this  account  several  months,  and  was  afterwards  de- 
tained there  two  months  longer  by  the  Governor  and  Council 
of  that  settlement,  and  then  dispatched  for  Europe.  The  Com- 
pany had  paid  tlie  monthly  allowance  for  the  period  of  the  ship's 
stay  in  India  and  China  until  her  departure  from  Canton,  and  also 
for  the  two  months  of  her  detention  by  the  Governor  and  Coun- 


ty) Moffat  V.  East  India  Company, 
•  10  East,  468.    See  chapter  7  of  this 


part,  sect.  1. 
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cil  at  Bombay.  The  owners  claimed  the  allowance  for  the  en- 
th'e  period  of  her  stay  at  Bombay,  contending  that  Bombay  was 
ber  last  port  within  the  meaning  of  this  clause.  But  the  Court 
held  that  Canton  was  such  last  port,  and  consequently  that  the 
owners  were  not  entitled  to  maintain  this  claim  {z). 

16.  d.  According  to  the  usual  from  of  these  charter-parties,  a 
ship  is  now  let  to  the  Company  for  the  voyage  therein  mentioned 
in  trade,  and  also  in  warfare,  and  on  any  other  service  whatever, 
as  the  Company,  or  any  of  their  Governors,  &.c.  shall  require  or 
direct;  and  it  is  provided,  that  during  the  stay  in  India  ihe 
Company's  Presidents,  <&c.  shall  have  liberty  to  employ  the  ship 
in  trade,  and  also  in  warfare  and  otherwise  howsoever,  and  shall 
have  liberty  to  let  the  ship  out  to  freight  for  the  Company's  sole 
benefit,  and  that  the  ship  shall  be  furnished  and  armed  with  a 
certain  number  of  guns,  &c.  specified  in  the  charter-party :  and 
power  is  given  to  the  Company,  their  Presidents,  &c.  to  re- 
move, restore  and  continue  the  master  and  officers  of  the  ship ; 
but  if  the  master  or  other  officer  be  displaced  or  removed,  then 
the  next  in  degree  to  the  person  removed,  who  shall  be  approv- 
ed by  the  president,  &c.  shall  succeed  to  the  employment. 

Under  the  orders  of  the  company's  presidencies  in  India 
[*208]  the  ship  Busbridge  wa^  made  to  form  *a  part  of  a  military 

expedition,  intended  for  an  attach  upon  ManiUa,  in  con- 
junction with  some  of  his  Majesty's  ship's ;  her  upper  works  were 
considerably  altered  to  enable  her  to  carry  a  greater  number  of 
guns,  her  complement  of  seamen  was  much  increased,  soldiers 
were  taken  on  board,  a  King's  officer  assumed  the  effective  com- 
mand, and  hoisted  the  King's  pendant,  and  the  ship  sailed  from 
Calcutta  to  Madras^  and  from  thence  to  Prince  of  WaJes*s  Island; 
the  expedition  however  was  adandoned  in  consequence  of  a 
peace  with  Spain.  The  expence  of  the  alteration  of  the  ship  was 
defrayed  by  the  Company,  and  an  allowance  was  made  to  the 
master  for  entertaining  the  King's  officer  and  his  suite.  The 
ship  sustained  some  damage  in  the  service,  and  repairs  became 
necessary  on  her  return  to  Bengal^  which  were  made,  and  she 
returned  to'  England  with  her  cargo.  The  owners  contended 
that  this  employment  of  the  ship  was  not  warranted  by  the 
charter-party,  and  that  they  were  entitled  to  a  separate  and 

(z)  Moffat  v.  East  India  Companyy  10  East,  468. 
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distinct  fMiyment  in  respect  of  it.  The  Company  insisted  that 
the  ship  was  during  the  whole  time  employed  under  the  charter* 
party,  and  to  be  paid  according  to  the  provisions  thereof:  the 
Court  was  of  the  latter  opinion,  and  decided  accordingly  (a). 

17.  I  have  said  that  the  construction  of  charter-parties  shall 
be  c<NiformabIe  to  the  usage  of  trade.    Accordingly  at  the  trial 
beibre  Lord  Kenyan  of  an  action  on  a  charter-party,  by  which  it 
was  stipulated  that  the  merchant  should  have  the  exclusive  use 
of  the  ship  outwards,  and  the  exclusive  privilege  of  the  cabin, 
the  master  not  being  allowed  to  take  any  passengers,  at  which 
trial  the  defendants  insisted  that  under  a  charter-party  so  word* 
ed,  it  was  the  constant  usage  of  trade  to  allow  the  master  to 
take  out  a  few  articles  for  private  trade ;  his  lordship  suffered 
evidence  to  be  given  to  prove  this  usage,  observing,  that  al- 
though prima  fade  the  deed  excluded  this  privilege,  yet 
he  thought  *the  deed  might  be  explained  by  uniform  [^209] 
and  constant  usage,  the  usage  being  a  tacit  exception 
ottt  of  the  deed  (6).  (1)- 

By  a  charter-party,  the  merchant  covenanted  to  furnish  a  full 
cargo  at  Charles  Town  or  Jiew  Orleans^  at  his  option,  for  which 
freight  was  to  be  paid  if  the  goods  were  shipped  at  J^ew  Orleansj 
for  cotton,  in  round  bales,  Sd.  per  pound,  and  in  square  bales, 
2{cf.  per  pound ;  and  for  rice,  of  which  he  was  at  liberty  to 
load  not  more  than  one  hundred  and  fifty  tons.  Si.  6s.  per  ton. 
The  ship  did  not  obtain  a  cargo  at  Charles  ToioUj  and  was  order- 
ed to  JVew  Orleans.  It  was  the  established  and  uniform  practice  of 
the  latter  place,  though  not  of  Charles  Town,  to  re-compress,  by 
means  of  steam-engines,  all  cotton  intended  for  exportation, 


(a)  Dohree  and  others  v.  East  India 
Cimwxny,  13  East,  290. 

(i)  Donaldson  Sf  another  v.  Forster 
fy  others,  Guildhall  Sittings,  p.  Mich. 
Term,  29  Geo,  3.  li  pon  tbe  evidence 
bis  Lordship  thought  the  usage  was 
proved,  ana  eleven  of  the  jurymen 
wiafaed  to  find  a  verdict  accordingly, 
but  the  kotlfth  insisting  that  be  could 
not  conforui  to  the  general  opinion, 


as  this  was  a  positive  contract,  a  ju- 
ror was  withdrawn  by  consent,  and 
no  verdict  pronounced  in  the  cause* 
See  the  observations  made  by  Lord 
Eldon,  on  the  maxim  of  construing  a 
mercantile  instrument  by  usage,  in 
the  case  of  Anderson  v.  JHtcher,  2 
Bos.  &  Pull.  164.  And  see  2  Vesey, 
331. 


(1)  See  Winthrop  v.  Union  Ins.  Co.,  (2  Wash.  C.  R.  7.)  Cortle- 
yott  V,  Van  Brandt,  (2  John.  R.  357.)  MiJJs  v.  Bank  of  U.  S.,  (11 
Wheaton  R.  431.)    Renner  v.  Bank  of  Columbia,  (9  Wheaton  R.  582.) 
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unless  the  ship  was  nnable  to  get  a  full  cargo ;  the  merehaBt, 
loaded  the  ship  with  cotton  only,  of  which,  if  re-compressed, 
the  ship  would  have  contained  one  hundred  and  seTenty  toes 
above  the  cargo  actually  shipped.  The  quantity  actnally  ship- 
ped was  not  a  sufficient  cargo,  even  of  bales  not  recoii^>res9ed, 
and  the  merchant  was  held  liable  to  pay  the  value  of  the  freight 
of  the  additional  one  hundred  and  seventy  tons,  and  without 
any  allowance  in  respect  of  the  lower  rate  of  freight  fbr  rice. 
Rice,  if  laden,  must  have  been  put  into  the  ship  before  cotton; 
and  therefore  the  merchant  was  considered  to  have  elected  to 
fiurnish  an  entire  cargo  of  cotton  (c). 

18.  But  although  the  words  of  a  charter-party  may  receive  a 
liberal  construction,  yet  the  construction  must  not  be  inconsis- 
tei)t  with  their  plain  and  obvious  meaning.    And  tbere- 
[*210}fore  in  the  case  of  a  charter-party,  by  which  a  *riiip  was 
to  sail  from  Londim  to  join  convoy,  and  proceed  from 
thence  to  Bareehna^  and  there  deliver  her  cargo;  and^bn^-oiie 
running  days  were  to  be  allowed  to  wait  at  Portsmouth  for  con- 
voy, and  to  discharge  the  cargo  at  Barcelona^  the  said  fori f^me 
days  to  be  accounted  and  commence  at  PorUmouth  iwenty-four 
hours  after  her  arrival  there,  and  at  Barcelona  the  day  the  ship 
should  be  ready  to  deliver  her  cargo^  and  for  all  the  time  be- 
yond the  forty-one  days  thirteen  shillings  per  ion  were  to  be  al- 
lowed for  demurrage ;  Lord  Kenyon  held  that  the   demurrage 
was  only  payable  for  delay  beyond  the  forty-one  days  in  waiting 
for  convoy  at  Portsmouth,  and  in  discharging  the  cargo  at  Barce- 
lona and  not  for  the  delays  which  the  ship  had  experienced  in  wai- 
ting for  convoy  at  Falmouth^  to  which  place  she  was  ordered  to 
proceed  from  Portsmouth  by  the  admiral's  secretary  ;  and  at  Gi- 
braltar-Bayj  into  which  she  sailed  under  the  direction  of  one  of 
•the  sloops  appointed  to  convoy  the   fleet,  the  rest  having  been 
dispersed  in  a  storm,  and  where  she  waited  twelve  days  for  con- 
voy to  proceed  to  Barcelona  (rf). 

It  is  probable  that  if  the  events,  which  took  place  In  the 
course  of  this  voyage,  had  been  foreseen  by  the  parties,  the 
number  of  days  would  not  have  been  confined  to  waiting  for 
convoy  at  Portsmouth  only,  but  would  have  been  expressed  to 


m 


c)  Benson  v.  Schneider,  7  Taunton,  I      (rf)  Marshall  v.  De  la  Torre,  1  Esp. 
1  Moort,  21.  I  N.  P.  cases,  367. 
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be  for  waiting  for  convoy  generally ;  but  to  have  put  such  a 
eonstruction  upon   this  instrument,  would  have  been  to  substi- 
tute other  words  for  those,  which  the  parties  to  it  had  thought 
proper  to  use.     And  the  reader  will  observe,  that  in  this  case 
there  was  not  (nor  indeed  could  have  been)  any  general  usage 
of  trade  applicable  to  the  stipulation  in  question. 
•     19.  When  goods  are  put  on  board  in  pursuance  of  a  charter- 
party,  the  master  is  to  sign  for  them  bills  of  lading  to  the  efhd 
mentioned   in  the  ensuing  chapter.    The  charter-party  being 
the  ifistrttment  and  evidence  of  the  contract  for  the  con- 
veyance, and  the  bill  of  lading  the  evidence  of  the  ^ship-  [^211] 
ping  of  the  particular  merchandize  to  be  conveyed  in 
pursuance  of  the  contract*    But  the  master  cannot  be  requited 
to  express  in  the  bills  of  lading  a  less  rate  of  freight  than  is 
mentioned  in  the  charter-party.    And  in  a  case  in  which  the 
agent  of  a  merchant  tendered  at  Jamaica  a  cargo  of  sugar,  but 
insisted  that  the  master  should  ^ign  bills  of  lading  for   it  at  the 
late  of  lOf.  per  hundred  only,  the  rate  mentioned  in  the  char- 
ter-party being  10s.  6d,  per  hundred,  and  the  master  refused  to 
receive  the  cargo  on  those  terms,  the  merchant  was  held  answer- 
able on  his  covenant  to  load  the  ship,  as  he  would  have  beea  if 
no  cargo  had  been  tendered  (e).  (1) 

{€)  Hyde  v.   WWm,  3  .Campbell,  202. 

(1)  Where  there  is  a  charter  party  with  the  freighter  signed  by  the 
owners,  no  action  lies  against  them  upon  the  bill  of  lading  sign- 
ed by  the  master ;  for  the  express  contract  under  seal,  in  respect  to  the 
same  subject  matter,  precludes  it.  But  it  might  be  otherwise,  if  they 
themselves  signed  the  bill  of  lading.  Hunter  p.  Frinsep,  (10  East  R, 
378«)    See  ante,  page  165,  and  note. 
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CHAPTER  THE  SECOXD. 


or  THE  COJUmACT  FOR  CO:CT£TAHCC  OF  MSaCHAHlHXS 

I.X  A  GE5CRAL  SHIP. 


1.  Thc  contract  for  the  conTerance  of  merchandize  in  a  e^- 
rr»/  ship  is  that,  br  which  the  master  and  owners  of  a  diip,  des- 
tined on  aparticnlar  Torage,  engage  separately  with  Tarioos 
merchants  unconnected  with  each  other,  to  conrev  their  respec- 
tire  goods  to  the  place  of  the  ship^s  destination.  It  has  been  al- 
ready shown  (a)  that  this  contract,  although  nsnalhr  made  per- 
sonally with  the  master,  and  not  with  the  owmers,  is  cxHisidered 
in  law  to  be  made  with  them  also,  and  that  both  he  and  they  are 
separately  bound  to  the  performance  of  it. 

2.  When  a  ship  is  intended  to  be  thus  employed,  it  is  nsoal  in 
Ijondanj  and  other  places,  to  give  notice  of  the  intention  by  prin- 
ted papers  and  cards,  mentioning  the  name  and  destination  of 
the  ship ;  her  burthen  and  sometimes  her  force  ;  and  sometimes 
expressing  also  that  the  ship  is  to  sail  with  convoy,  or  with  the 
first  convoy  for  the  voyage,  or  other  matters  relating  thereto. 
At  a  trial  at  nisi  pritu,  in  the  40th  Geo.  3,  it  was  said  by  the  Ju- 
ry, that  among  merchants  this  expression  was  understood  to  be 
an  assurance  or  warranty  to  the  merchant,  who  laded  goods  in 
pursuance  of  the  advertisement,  and  to  become  a  part  of  the 
contract  with  him,  although  not  afterwards  contained  in  the 
bill  o'f  lading.  (1) 

This  dictum,where  convoy  is  not  mentioned  in  the  bill  of  la- 
ding, must  be  considered  as  very  doubtful.     In  an  action  after- 

(a)  Ante,  part  2.  ch.  2. 


(I)  The  case,  here  referred  to,  is  re|>orted  in  3  Esp.  Rep.  64,  under 
the  name  of  Riinquist  r.  Ditchell,  and  seems  to  have  escaped  the  notice 
of  the  learned  author,  notwithstanding  the  name  is  given  with  a  siigiit 
alteration  in  the  former  edition. 
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wards  brought  by  a  person  who  had  shipped  goods  on 
♦board  a  general  ship,  for  Orenada^  against  the  owner,  [*313] 
for  having  sailed  without  convoy,  in  consequence  of 
which  he  had  lost  the  benefit  of  an  insurance  which  he  had  ef- 
fected, the  ship  having  been  captured  on  the  voyage  ;  it  appear- 
ed at  die  trial  that  the  ship  had  been  put  up  or  advertised  ^'  to 
'<  sail  with  convoy ; ''  but  that  the  bill  of  lading  made  no  mention 
of  convoy ;  that  it  was  in  fact  intended  that  the  ship  should  sail 
with  convoy,  but  that  she  was  blown  out  of  the  Downs  in  a  gale 
of  wind,  and  the  master  then  intended  to  go  into  Falmouth^  to 
wait  forthe  convoy ;  but  being  prevented  from  doing  so  by  the 
appearance  of  a  French  privateer,  by  which  he  was  chased^  he 
made  sail  for  Grenada^  and  was  afterwards  taken. 

At  the  trial  the  defendant  obtained  a  verdict ;  the  Court  was 
afterwards  moved  to  grant  a  new  trial,  and  the  case  was  argued 
at  some  length.     A  new  trial  was  granted,  in  order  that  the 
Court  might  receive  further  information;  and  the  attention  of 
the  counsel  uas  directed  to  the  following  points:    Whether  the 
concise  expression,  "  to  sail  with  convoy,"  meant  any  thing  more 
than  that  the  ship  was  intended  to  sail  with  convoy  ;  or  could  be 
construed  a«  b.  warranty  that  the  ship  should  sail  with  convoy  ;  in 
the  strict  sense  of  the  word  warranty  ;  what  was  the  effect  of  the 
bill  of  lading,  which  made  no  mention  of  convoy  ;  what  was  the 
effect  of  the  endeavours  used  by  the  master  to  sail  with  convoy, 
and  of  the  circumstances  by  which  he  bad  been  prevented  from 
doing  so.    The  cause  was  not  taken  down  to  a  second  trial  (i). 
In  a  subsequent  case,  before  Lord  Chief  Justice  Gibhsj  at  nisi 
priusy  where  the  bill  of  lading  expressed  that  the  ship  was  bound 
for  London  with  convoy,  that  very  learned  Judge  held  that  the 
bill  of  lading  amounted  to  an  undertaking  that  the  ship  should 
sail  with  convoy  (c).     And  in  a  similar  case  that  occurred  before 
Lord  EUenboroughy  at  nisi  priusy  the  point  was  not  con- 
tested.    The  defendant,  however,  *succeede4  on  the[*2i4] 
ground  that  his  not  sailing  with  the  convoy  arose  from  the 
fault  of  the  shipper  (r/).  • 
3.  When  goods  are  sent  on  board  the  ship,  the  master  or  per- 


[h)  Snell  V.  Marryatt,  in  K.  B.  48  | 

Geo.  Om 

(c)  Saunderson  v.  Busker,  4  Camp. 
54  in  note. 


54. 


{d)  MagaUuum  v.  Bu^^r,  4  Canip. 
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fiOD  OD  board  acting  for  htm,  imially  pwea  a  Teceipl  for  tfiOB, 
and  the  master  afterwards  signs  and  delivers  to  the  merehaiil 
aometimes  two,  and  sometimes  three,  parts  of  a  bill  of  laAag^ 
of  which  the  merchant  coomMMily  sends  one  or  two  to  his  agent, 
fiictor,  or  other  person,  to  whom  the  goods  are  to  be  delivered 
at  the  place  of  destination,  that  is,  one  on  board  the  siup  wiA 
the  goods,  another  by  the  post  or  other  conTcyance ;  and  one  he 
retains  for  his  own  secority :  The  master  shoold  also  take  cave  to 
hare  another  part  for  his  own  use.  The  master  most  make  oat  his 
bill  of  lading,  ac<;ording  to  the  direction  of  the  shipper  of  the 
goods,  or  the  holder  of  the  receipt  giren  on  the  shipment,  for  die 
shipper  has  a  right  to  name  the  consignee  to  be  m^itiooed  u 
the  bill  of  lading,  even  although  it  may  not  be  expressed  in  the 
receipt  that  the  goods  are  shipped  for  his  account,  tins  beisig 
tacitly  understood ;  and  if  the  master  signs  a  bill  of  lading  far 
delirery  to  another  person,  and  delivers  accordingly,  he  may  be 
answerable  to  the  shipper  for  the  valae  of  the  goods  (e). 

OL.D    rORM    OF    A   BILL   OF   LADING. 

I.  W.       1    Shipped,  by  the  grace  of  God,  in  good  order,  by 
No.  1.  a20.  )  A.  B.  merchant,  in  and  upon  the  good  ship  called 

the  John  and  Jane^  whereof  C.  D.  is  master,  now 
riding  at  anchor  in  the  mer  of  Thamesy  and  bonnd 
for  Barcelona  in  Spain^  20  bales,  containing  100 
pieces  of  broad  cloth,  marked  and  numbered  as 
per  margin ;  and  are  to  be  delivered  in  the  like 
good  order  and  condition  at  Barcelona  aforesaid 

{the  dangers  of  the  seas  excepted^)  unto  E. 
[•215]  F.  *merchantthere,orto  his  assigns,  he  or 

they  paying  for  the  said  goods  per  piece 
freight,  with  primage  and  average  accustomed. 
In  Witness  whereof,  the  master  or  purser  of  the 
said  ship  hath  affirmed  to  three  Wlls  of  lading  of 
this  tenor  and  date,  one  of  which  bills  being  ac- 
complished, the  other  two  to  stand  void.  And  so 
God  send  the  good  ship  to  her  designed  port  in 
safety. 
Dated  at  Londauy  the  day  of 

(e)  Craven  fy  anMer  v.  Rider,  6  Taunt.  433.  and  2  MmrsiaU,  127. 
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The  tenns  of  this  excepUon  were  altered  some  years  ago,  in 
consequence  of  an  alarm  taken  by  the  ship-owners,  at  the  de- 
cision of  a  cause,  that  will  be  mentioned  in  a  subsequent  chap- 
ter (/) }  and  of  late  the  exception  is  usually  made  in  the  follow- 
ing words ;  ('<  The  act  of  Gody  the  Kingh  enemies,  fire,  and  aU 
*^  and  every  other  dangers  and  accidents  of  the  seas,  rivers,  and  na- 
"  vigaiion,  ofwhoUever  nature  and  Hnd  soever,  excepted,^^)    But  in 
the  case  of  ships  homeward  bound  from  the  West  /ndia  islands, 
which  sends  their  boats  to  fetch  the  cargo  from  tKe  shore,  there 
is  introduced  a  saTing  out  of  this  exception  "  of  risk  of  boats,  so 
'*  far  as  ships  are  liable  thereto."    And  in  that  case  the  whole  ^ 
clause  is  as  follows  :  "  The  ad  of  God,  the  King^s  enemies,  fire, 
'^  and  aU  and  every  other  dangers  and  accidents  of  the  seas,  rivers, 
and  navigation,  of  whatever  nature  arid  kind  soever,  save  risk  of  boats, 
as  far  as  ships  are  liable  thereto,  excepted  f^  but  these  additional 
words  are  probably  redundant ;  they  do  not  make  the  owner  lia- 
ble for  a  loss  in  boats,  to  which  he  would  not  be  liable  in  the 
ship,  where  boats  are  customarily  used  (g*).     Other  clauses  may 
hf^  introduced,  either  to  take  away  the  responsibility  of  the  mas- 
ter and  owners  in  cases  for  which  they  would  otherwise  be 
responsible,  or  to  give  to  them  or  to  the  shippers  an 
advantage  *to  which  they  would  not  otherwise  be  enti-[*216] 
tied.    Instances  of  this  kind,  providing  for  a  payment  in 
the  nature  of  demurrage,  have  been  already  noticed  (A). 

In  the  above-mentioned  form  of  a  bill  of  lading  the  name  of  a 
consignee  is  mentioned,  but  sometimes  the  shipper  or  consignor 
is  himself  named  as  consignee,  and  the  engagement  is  expressly 
to  deliver  to  him  or  his  assigns ;  and  sometimes  no  person  is 
named  as  consignee,  but  the  terms  of  the  instrument  are,  *'  To  he 
**  delivered^  fyc.  unto  order,  or  assigns,^*  which 

words  are  generally  understood  to  import  an  engagement  on 
the  part  of  the  master  to  deliver  the  goods  to  the  person,  to 
whom  the  shipper  or  consignor  shall  order  the  delivery,  or  to 
the  assignee  of  such  person.  This  subject  will  be  further  con- 
sided  in  a  subsequent  chapter  (i). 


(/ )  Smith  V.  Shepherd,  post,  efaap. 
4.  of  this  part,  sect.  1. 

{g)  See  the  case  of  Johnston  y.  Ben- 
son,  4  B.  Moore,  90.  and  chap.  4.  of 
this  part.  sect.  5.  I  page  in  Transitu. 

(h)  Bee  Harman  v.  Cktrke  if  atkers.  I 


Same  y.  Mant  fy  others^  4th  Campbell, 

p.  159  and  161.    Leer  y.   YateSj  3 

Taunt.  387 :    and  see  before  p.  181. 

(i)  Ch.  9.  of  this  part.     Of  Stop- 
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It  is  proper,  however,  to  notice  here,  that  if  the  person  to 
whom  the  delivery  may  be  so  ordered  is  only  an  agent  for  the 
shipper,  and  has  no  property  in  the  goods,  he  cannot  maintain 
an  action  in  his  own  name  against  the  master  for  not  delivering 
them  (k). 

In  a  case,  wherein  the  master  by  the  bill  of  lading  acknoivl- 
edged  to  have  received  goods  of  Boyo  fy  Son,  and  undertook  to 
deliver  them  to  them  and  in  their  name,  according  to  custom  and 
usage,  to  Sargent  or  his  assigns,  paying  frciglit,  &c.  and  it  was 
proved  that  the  goods  were  shipped  on  the  account  and  risk  of 
Bayo  fy  Son  ;  Sargent  was  not  allowed  to  maintain  in  his  own 
name,  an  action  against  the  master  for  injury  to  the  goods, 
although  it  appeared  that  he  had  effected  an  insurance  on 
them  (/).(!) 


(k)  Tearing  w  Cox,  at  Guildhall, 
before  Lord  EUenhorough,  Cli.  J.  Sit. 
after  East.  Term,  1808. 


(/)  Sargent  v.  Morris,  3  B.  &  A. 
277. 


(1)  Maay  of  the  cases  applicable  to  this  section  will  fall  more  appro- 
priately under  consideration  in  the  notes  to  chapter  9th  of  this  part. 
It  may  be  useful,  however,  to  notice  a  few  cases  under  the  present  head, 
bearing  some   analogy  to  those  stated  in  the  text. 

Goods  were  consigned  to  L.  C.  <fc  Co.  or  their  assigns,  "  he  or  they 
**  paying  freight  for  the  same."  L.  C.  &  Co.  indorsed  the  bill  of  Lading 
to  K.  their  broker,  and  then  became  bankrupt ;  and  the  ship  owner,  in 
Ignorance  of  these  circumstances,  applied  to  L.  C.  &  Co.  for  the  freight. 
K.  obtained  possession  of  the  goods,  and  afterwards  the  ship  owners 
sued  him  for  the  freight,  and  the  Court  held  him  liable.  The  Court 
held,  that  whoever  obtains  a  delivery  of  the  goods  under  such  a  bill  of 
lading,  contracts  by  implication  to  pay  the  freight  due  to  them.  Dougal 
V.  Kemble,  (3  Bing.  R.  383.)     See  post,  note  to  page  286. 

If  the  consignor  purchase  goods  merely  as  agent  of  the  consignee, 
and  which  are  to  be  transported  at  the  risk  of  the  latter,  by  delivery  of 
the  same  to  the  carrier,  the  property  of  the  consignor  is  devested,  and 
he  cannot  bring  an  action  against  the  carrier.  Potter  v.  Lansing,  (1 
John.  R.  215.)  And  the  fact  that  the  bill  of  Lading  states  the  goods 
to  be  on  account  and  risk  of  the  consignee  is' prima  facie  evidence,  that 
the  consignor  is  a  mere  agent  to  purchase. — (Ibid.)  But  notwith- 
standing the  freight  is  payable  by  the  consignee,  if  the  goods  are  at  the 
risk  of  the  consignor  during  their  transportation,  the  property  remains 
in  the  consignor  until  delivery.     Mclntyre  v.  Bowne,  (1  John.  R,  229.) 
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4.  If  there  is  any  dispute  about  the  quantity  or  condition  of 
the  goods,  or  if  the  contents  of  casks  or  bales  are  unknown,  the 
words  of  the  bill  of  lading  should  be  varied  accordingly. 

*By  the  French  Ordinance  it  is  required,  that  bills  of  la-  [*2I7] 
ding  should  contain  the  quality,  quantity  and  marks  of 
the  merchandize,  the  name  of  the  merchant  who  loads  them,  and 
of  the  person  to  whom  they  are  to  be  delivered,  the  place  of  de- 
parture and  destination,  the  names  of  the  master  and  the  ship, 
and  the  price  of  the  freight  (m). 

It  is  obvious  that  the  quality,  and  frequently  also  the  quanti- 
ty, of  the  goods  must  be  unknown  to  the  master ;  and  the  com- 
mentator (n)  on  the  ordinance  informs  us,  that  by  the  quality 
the  exterior  and  apparent  quality  only  is  meant ;  and  further, 
that  it  is  usual  for  the  master  to  insert  words,  denoting  that  the 
quality  and  quantity  are  only  according  to  the  representa- 
tion of  the  merchant ;  of  which  practice  he  approves,  and  men- 
tions two  disputes  decided  in  favour  of  the  master  in  consequence 
of  this  precaution. 

5.  Some  of  the  more  ancient  writers  on  maritime  law,  men- 
tion the  case  of  goods  put  on  board  a  ship  without  the  knowl- 
edge or  consent  of  the  master  or  owners.  It  is  evident  that  in 
such  a  case  no  contract  for  conveyance  is  made,  but  neverthe- 
less the  master  upon  delivery  of  them,  will  be  entitled  to  the 
usual  freight  for  the  voyage.  (1) 


(m)  Liv.  3.  tit.  2.  Dts  Connoisst- 
mens,  art.  2.  So  falso  the  Code  de 
Commerce,  art  S^l. 


(n)  Valin,  ubi  sapra. 


Ludlow  V.  Bowne,  (1  John.  R.  1.)  Dewolf  v.  New  York  Insur.  Co. 
(20  John.  R.  214.)  The  Venus,  (8  Cranch,  253,  275.)  The  Merri- 
mack, (8  Cranch,  317,  327,  328.)  The  Frances,  (9  Cranch,  183.) 
The  Frances,  (8  Cranch,  359.)  The  Mary  and  Susan,  (1  Wheaton 
R.  25.)  The  St.  Joze  Indian©,  (1  Wheaton  R.  208,  212.)  Usley  v 
Stubbs,  (9  Mass.  R.  65.)  In  Griffith  v.  Ingledew,  (6  Serg.  &  R.  429) 
it  was  held,  that  the  consignee  might  maintain  an  action  for  damage  to 
the  goods,  where  the  goods  belonged  to  the  consignor,  and  he  had  paid 
the  freight  for  the  same. 

(1)  Where  goods  are  put  on  board  clandestinely,  the  owner  of  the 
ship  is  not  responsible  for  any  loss  or  injury  to  them ;  nor  indeed,  where 
such  goods  are  taken  on  board  by  the  master  clandestinely,  beyond  the 

36 
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Lr/:::T  to  L'>5  two  ii.n-rr^ci  «>^:-e*  of  Cjcmr.i.  S:c  i>*  oictt^i^- 

of  tTi-J  t/.jrf  pi^rt.  to  treat  of  tr^^se  ge:i^r2-clrc;i3a5Ca:ice5  w^cii 
mar  fcioii^  to  both- 


wcir/t  of  Li*  aatix»7tT.     Walier  r.  Brewer,  I'lO  M2.S-  R.  S?>.j     Ii  mij 
be  oth^T»i^,  if  i>e  aiterwird*  sidccu  ti^e  ici  of  tie  x-ift-a-.^^  Fs^jiL j 

WiiCTe  KTeraJ  ten^ou  in  cocninoo  ^l.^ke  x  sLizorst  of  tbe  r^icjL 
aikl  coa.%*gii  th^m  to  the  ma^er,  iJtboczii  lie  iZLFerKi^^'Css  aji^  b-JI  of 
b/iio^  be  to  Lica  as  in  a  jotDt  cooci&nL  jei  lie  cofi5vr^::^2K  b  a>  be 
cofi^i'iered  aj  several ,  and  be  haj  do  autioritj  00  the  renirn  totz^  u> 
coDdiTD  trie  whoie  exdu^jrelj  to  two  of  lie  KfK^itii^^  CLcIaciz]^  tbe  o^ 
ers.    Jzckija  0.  RobuiSOD,  (3  Ma^oo  K.  l'^.) 
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CHARTER  THE  THIRD. 


OF  THE  GENERAL  DUTIES  OF  THE  MASTER  AND  OWNERS. 


1.  In  whatever  way  the  contract  for  the  conveyance  of  mer- 
chandize be  made,  the  master  and  owners  are  thereby  bound  to 
the  performance  of  various  duties  of  a  general  nature.  I  pro* 
pose  to  treat  of  these  duties  in  the  present  chapter,  and  shall 
consider  them  as  they  regard,  First,  The  Preparation  for  the 
Voyage  5  Secondly,  The  Commencement ;  Thirdly,  The 
Course  >  and,  Lastly,  The  Completion  of  the  Voyage. 

2.  And,  First,  as  to  the  Preparation  for  the  Voyage. 

The  first  duty  is  to  provide  a  vessel  tight  and  staunch,  and 
furnished  with  all  tackle  and  apparel  necessary  for  the  intended 
voyage  (aj.  For  if  the  merchant  suffer  loss  or  damage  by  rea- 
son of  any  insufficiency  of  these  particulars  at  the  outset  of  the 
voyage,  he  will  be  entitled  to  a  recompence.  (1)     An   insuffi- 


(a)  Emerigony  toni.  1.  p.  373,  374, 
375.  JRoccuSy  not.  19,  57, 69.  Ordi- 
nauce  of  BjotUrdam^  2  Magens,  p. 


101.  art,  124.  Molioy,  book  «.  ch.  2. 
sect  10.  fVdltvood'a  Sta  Laws^  tit. 
7.  p.  22. 


(1)  This  is  undoubted  law,  and  is  just  as  well  settled  in  our  Law  as 
in  England.  In  Putnam  v.  Wood,  (3  Mass.  R.  481)  the  Court  said, 
that  "  it  is  the  duty  of  the  owner  of  a  ship,  when  he  charters  her,  or 
puts  her  up  for  freight,  to  see  that  she  is  in  a  suitable  condi- 
tion to  transport  her  cargo  in  safety,  and  be  is  to  keep  her  in  that 
condition,  unless  prevented  by  perils  of  the  seas,  or  unavoidable  acci- 
dents. If  the  goods  are  lost  by  any  defect  in  the  vessel,  whether  latent 
or  visible,  known  or  unknown,  the  owner  is  answerable  to  the  freighter 
upon  the  principle,  that  be  tacitly  contracts,  that  his  vessel  shall  be 
fit  for  the  use,  for  which  he  employs  her." 
If  during  the  voyage  the  vessel  meets  with  an  accident,  it  is  the  duty 
of  the  owner  to  see  that  she  is  put  in  complete  repair  at  the  next  con- 
venient  port.  If  be  does  not,  he  must  abide  the  loss ;  for  it  is  of  the 
essence  of  his  contract,  that  his  vessel  shall  be  able  to  receive,  retain, 
and  transport  her  cargo.    And  these  principles  govern,  not  only  in 
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ciency  in  the  furniture  of  the  ship  cannot  easily  be  unknown  to  the 
master  or  owners :  but  in  the  body  there  may  be  latent  defects  un- 
known to  both.  The  French  Ordinance  directs,  that  if  the  mer- 
chant can  prove,  that  the  vessel,  at  the  time  of  sailing,  was  inca- 
pable of  performing  the  voyage,  the  master  shall  lose  his  freight, 
and  pay  the  merchant  his  damages  and  interest  (6).  VaUn^  in  his 
commentary  on  this  article,  cites  an  observation  of  WeiUon^ "  That 
"  the  punishment  of  the  master  in  this  case  ought  not  to  be  thought 

"  too  severe,  because  the  master  by  the  nature  of  the 
[*2i9]  "  contract  of  affreightment,  is  necessarily  *held  to  warrant 

"  that  the  ship  is  good,  and  perfectly  in  a  condition  to  per- 
"  form  the  voyage  in  question,  under  the  penalty  of  all  expences, 
'<  damages,  and  interest."  And  he  himself  adds  that  this  is  so,al- 
though  before  its  departure  the  ship  may  have  been  visit^  ac- 
cording to  the  practice  in  France^  and  reported  sufficient ;  be- 
cause on  the  visit  the  exterior  parts  only  of  the  vessel  are  survey- 
ed, so  that  secret  faults  cannot  be  discovered  "  for  which,  by 
"  consequence,"  says  he,  "  the  owner  or  master  remains  always 
"  responsible ;  and  this  the  more  justly,  because  he  cannot  be 
"  ignorant  of  the  bad  state  of  the  ship;  but  even  if  he  be  igno- 
*'  rant,  he  must  still  answer,  being  necessarily  bound  to  furnish 
"  a  ship  good  and  capable  of  the  voyage."  Poihier  (c),  taking 
notice  of  this  article,  and  of  the  commentary  upon  it,  declares 
his  own  opinion  (in  conformity,  as  he  observes,  to  the  general 
principles  of  law  established  in  his  own  treatise  on  the  contract 
of  letting  to  hire)  to  be,  that  if  the  ship  has  been  visited  and  re- 
ported sufficient,  the  master  or  owner  shall  not  be  answerable 


(6)  Liv.  a  tit.  3.  jFVc*.  art.  12. 

(c)  TVaite  de  Chcuie-partie,  num. 
30.  The  author  here  refers  to  his 
own  excellent  TVaite  de  Louage,  part 
2.  ch.  1.  sect.  4.  par.  2.  But  it  rath- 
er appears  to  me  that  the  rules  there 
laid  aown  by  himself,  warrant  the 
conclusion  that  in  this  instance  the 
owner  and  master  ought  to  be  re- 
sponsible for  the  loss,  **  Lorsque  le 


"  locateur  devoit  par  sa  profession 
<'  etre  informe  du  vice  de  la  chose 
**  louee,  il  est  tenu  de  domage  et  in- 
^'terets  du  conducteur,  sans  qu^il 
"  soit  besoin  de  chercher,  si  efltect- 
**  ivement  il  en  a  eu  connoissance  on 
*'non:"  And  he  instances  the  cases  of 
a  cooper  or  shopkeeper  letting  casks 
made  of  bad  wood. 


charter  parties,  and  in  policies  of  insurance,  but  are  equally  applicable 
to  contracts  of  affreightment. — (Ibid.)  See  also,  Kimball  v.  Tucker, 
(10  Mass.  R.  192.)  Goodridge  v.  Lord,  (10  Mass.  R.  483.)  Ripley 
V.  Scaife,  (5  Barn.  6c  Cres.  167.)     Bell  v,  Read^  (4  Binn.  127.) 
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for  damages  occasioned  by  a  defect,  which  they  did  not,  nor 
could  know ;  but  he  agrees  that  they  shall  lose  their  freight.  It 
may  be  observed,  however,  that  defects  of  this  sort  cannot  exist, 
unless  occasioned  by  the  age  or  particular  employment  of  the 
ship,  or  some  accidental  disaster  that  may  have  happened  to  k ; 
all  of  which  ought  to  be  known  to  the  owner,  and  ought  to  lead 
to  an  examination  of  the  interior  as  well  as  exterior  parts.  And 
indeed  this  contract,  although  greatly  partaking  of  the  na- 
ture of  the  contract  of  letting  to  hire,  is  not  precisely 
''^tbe  same  but  includes  in  itself  a  warranty  beyond  that  [^220] 
which  is  contained  in  the  contract' for  letting  to  hire.  In 
a  charter-party  the  person  who  lets  the  ship,  covenants,  that  it 
is  tight,  staunch,  and  sufficient :  if  it  is  not  so,  the  terms  of  the 
covenant  are  not  complied  with,  and  the  ignorance  of  a  cove- 
nantor can  never  excuse  him.  And  with  regard  to  a  general 
ship,  Chief  Justice  HoU^  in  his  elaborate  argument  on  the  lawof 
bailments,  distinguishes  the  contract  made  for  the  carriage  of 
goods  from  the  contract  of  letting  to  hire  ;  and  speaking  of  the 
former,  when  made  by  a  person  in  a  public  employment,  says, 
"  The  law  charges  the  person  {viz.  common  carrier,  hoyman, 
^'  master  of  a  ship,)  thus  entrusted  to  carry  goods,  against  all 
"  events  but  acts  of  God  and  of  the  King's  enemies ;"  so  that  a 
common  carrier  is  an  insurer  against  all  perils  or  losses  not  with- 
in the  exception  (rf).  And  the  contract  of  insurance  properly 
so  called^  is  clearly  void,  if  the  ship,  at  the  commencement  of 
the  voyage,  be  not*  sea-worthy,  although  the  person  who  has  ef- 
fected the  insurance  be  ignorant  of  that  circumstance  (e). 

Indeed  in  a  case,  in  which  it  appeared  that  the  owner  of  a 
lighter  employed  in  conveying  goods  from  a  quay  at  HiJl  to 
sloops  in  the  dock,  had  together  with  many  other  persons  en- 
gaged in  the  same  business,  given  public  notice,  "  That  they 
^<  would  not  be  answerable  for  any  loss  or  damage,  which  should 
"  happen  to  any  cargo,  which  should  be  put  on  board  any  of 
<<  their  vessels,  unless  such  loss  or  damage  should  happen  or  be 
^<  occasioned  by  want  of  ordinary  care  and  diligence  in  the  mas- 
^'  ter  or  crew  of  the  vessel ;  when  and  in  such  case  they  would 
''  pay  to  the  sufferers  10/.  per  centum  upon  such  loss  or  dam- 

{d)  t^ofrgs   V.    Bernard^  2  Lord  I      (e)  Park  on  Insurance,  ch.  11. 
Raym.90D.  I 
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\  not  only  must  the  ship  and  her  furniture  be  suf-  [*222] 
ir  the  voyage,  but  she.  must  also  be  furnished 
adequate  number  of  persons  of  competent  skill  and 
./  to  navigate  her.     And,  for  sailing  down  rivers,  out  of 
arbours,  or  through  roads,  &c.  where,  either  by  usage,  or  the 
laws  of  the  country,  a  pilot  is  required,  a  pilot  must  be  taken 
on  board  (g).  (1)    But  no  owner  or  master  of  any  ship  or  ves- 
sel shall  be  answerable  for  any  loss  or  damage  which  shall  hap- 
pen to  any  person  whatsoever,  from  or  by  reason  orineans  of  no 
licensed  pilot  being  on  board,  or  of  no  duly  qualified  pilot  be- 
ing on  board,  unless  it  shall  be  proved  that  the  want  of  such  li- 
censed or  qualified  pilot  shall  have  arisen  from  any  refusal  to 
take  such  pilot  on  board,  or  from  the  wilful  neglect  of  th^  mas- 
ter in  not  heaving  to,  or  using  all  practicable  means  consistent- 
ly with  her  safety,  for  the  purpose  of  taking  on  board  any  pilots 
who  shall  be  ready  and  offer  to  take  charge  of  the  ship  (A)  (2) 

3.  The  manner  of  taking  goods  on  board,  and  the  commence- 
ment of  the  master's  duty  in  this  respect,  depend  on  the  custom 
of  the  particular  place.  More  or  less  is  to  be  done  by  wharfin- 
gers or  lightermen  according  to  the  usage.  If  the  master  re- 
ceive goods  at  the  quay  or  beach,  or  send  his  boat  for  them,  his 

{g\Emerig<m,  torn.  1.  p.  375.    MoUoy,  book  2.  ch.  2.  sect.  7,    Rocctis,  not.. 
59.  62.    French  OrdinaDce,  Li  v.  2.  tit.  1.    Du  Capitaine^  art.  8. 
Ordin.  of  Wishuyy  art.  59,  60. 
Ordlu.  of  ,^ntwerp^  2  Helens,  p.  16.  art  9. 

ffdlwood's  Sea  Laws,  p.  §3.  26.  ^  As  to  Pilot. 

Ordin.  of  Rotterdam,  2  Magens,  p.  103.  art.  139. 
Ante,  part  2.  c.  5.  } 

(h)  6  Ueo.  4.  c.  125.  a.  53.    See  Appendix. 

(1)  Oar  Law  is  the  same.  Questions  of  this  sort^  in  which  the  prin- 
ciple is  asserted,  are  more  usually  found  in  cases  of  insurance,  where 
the  defence  turns  on  the  point  of  seaworthiness.  The  American  cases 
will  be  found  to  a  considerable  extent  collected  in  Mr.  Phillips's  valuable 
Treatise  on  Insurance.  See  also,  Silva  r.  Law,  (1  John.  Cas.  184.) 
Dow  ».  Smith,  (1  Caines  R.  32.)  Bell  v.  Read,  (4  Binn.  R.  127.)  Brown 
V.  Gerard,  (4  Yates  R.  115.)  Stocker  r.  Merrimack  Insur.  Co.,  (6 
Mass.  R.  220.)     Cleveland  v.  Union  Ins.  Co,  (8  Mass.  R.  308.) 

(2)  There  is  no  correspondent  Statute  in  the  National  Legislature  of 
the  U.  States.  If  any  of  the  States  have  adopted  any  regulations  on 
this  subject^  they  are  purely  locaJ^  and  govern  only  their  6vvn  shipping. 
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responsibility  commences  with  the  receipt  (t).  In  the  port  of 
London,  with  respect  to  goods  intended  to  be  sent  coastwise,  it 
has  been  held  that  the  responsibility  of  the  wharfingers  ceases 
by  delivery  of  them  to  the  mate  of  the  vessel  upon  the  wharf  (X:). 

As  soon  as  any  goods  are  put  on  board,  the  master  must 
[«223]  provide  *a  sufficient  number  of  persons  to  protect  them 

(/) ;  for,  even  if  the  crew  be  overpowered  by  a  superior 
force,  and  the  goods  stolen,  while  the  ship  is  in  a  port  or  river 
within  the  body  of  a  county,  the  master  and  owners  will  be  an- 
swerable for  the  loss,  although  they  have  been  guilty  of  neither 
fraud  nor  fault :  the  law  in  this  instance  holding  them  responsi- 
ble from  reasons  of  public  policy,  and  to  prevent  the  combina- 
tions that  might  otherwise  be  made  with  thieves  and  robbers. 

It  is  usual  for  the  master  or  mate  to  sign  a  receipt  for  goods  at 
the  time  of  the  shipment,  and  deliver  it  to  the  shipper.  When 
this  is  done,  the  master  must  take  care  not  to  deliver  a  bill  of 
lading  until  the  receipt  is  returned  to  him ;  for  otherwise  he 
may  place  himself  under  a  two-ibld  responsibility ;  a  responsi- 
bility to  the  shipper,  in  case  he  shall  require  the  goods  to  be  de- 
livered to  his  own  order,  and  have  a  legal  right  to  do  so ;  and  a 
responsibility  to  a  holder  of  the  bill  of  lading,  who  may  be  in- 
duced to  purchase  the  goods  on  the  (aith  of  it  (m).    And  if 


(i)  Mdloy,  book  2.  ch.  2.  sect  2. 
Rocctts,  tiou  88.  WeUwoodLf  tit  9. 
Dig,  4.  9.  3. 

(fe)  Corban  ^  another  v.  Downe,  5 
Espin.N.P.  C.  41. 

(I)  Morse  v.  Slue,  1  Vent.  190. 238. 
Sir  T.  Raym.  220.  Rich  v.  Kneeland 
Hob.  17.  2  Cro.  330.  Dig.  4.  9. 1. 1. 
"  Nisi  hoc  esset  statutum,  materia 
"  doretur  cum  furibus  adversus  eos, 
"  quos  recipiurit,  coeundi,  cum  ne 
"  nunc  quidem  abstineant  hujusmodi 
"  fraudibus."  But  the  word  fures 
here  means  thieves  only,  and  not  rob- 
bers, who  come  with  a  superior  and 
irresistible  force ;  iJiey  are  called  la- 
tronesi  thus  by  the  Digest,  17.  2.  52. 
3.  A  partner,  who  has  the  care  of 
the  joint  property,  is  not  answerable, 
"  si  id  lairocinio  aut  incendio  perie- 
"  rit,"  but  he  is  answerable, "  si  a/u- 
**  rihtis  subreptum  sit :"  Upon  which 
Goihofred  observes,  **  adversus  la- 
"  trones  parum  prodest  custodia;— 
**  adversus  fures  prodesse  potest,  si 


"  quia  advi^et.  Latrocinium  fatale 
"  damnum,  seu  casus  fortuitus  est ; 
"  at  non/uHitm.**  And  the  words  of 
the  Digest,  ut]e  Nautsecauponesata- 
bularii,  &c.  4.  9. 3.  are,  "  nisi  si  miid 
^*  damno  fatali  contingat ;  inde  La- 
"  beo  scribit,  si  quid  naufragio,  aut 
"  per  vim  piratarum  perierit,  non 
"  esse  iniquum  exceptionem  ei  dari ; 
'*  idem  erit  diccndum  si  in  stabulo 
"  aut  in  caupona  vis  major  contige- 
"  rit."  So  that  our  law  at  present  ia 
stricter  in  the  case  of  carriers,  than 
the  civil  law  ;  but  it  is  said  to  have 
been  the  same  formerly,  and  not  to 
have  charged  a  carrier  in  the  case 
of  robbery,  unless  he  travelled  by 
dangerous  ways,  or  at  unseasonable 
hours.    See  Jones  on  BaUounis,  p. 

(m)  Craven  fy  another  v.  JRydtry  6 
Taunt.  4313 ;  and  2  Marshall,  127 ; 
and  see  Hawes  %f  another  v.  Haison 
if  another,  2  B.  &  C.  540. 
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such  a  receipt  is  required,  it  ought  to  be  given,  and  if 
not  given,  *stili  the  master  must  take  care  not  to  deliver [*224] 
a  bill  of  lading  to  any  person  but  the  shipper  without  his 
orders,  for  if  he  does,  he  may  incur  a  two-fold  responsibility  in 
the  same  way,  as  if  the  required  receipt  had  been  given  (n). 

It  is  in  all  cases  the  duty  of  the  master  to  provide  ropes,  &c. 
proper  for  the  actual  reception  of  the  goods  into  the  ship  (o). 
•  And  if  a  cask  be  accidentally  staved  in  letting  it  down  into  the 
hold  of  the  ship,  the  master  must  answer  for  the  loss  {p)    The 
ship  must  also  be  furnished  with  proper  dunnage  (pieces  of  wood 
placed  against  the  sides  and  bottom  of  the  hold)  to  preserve  the 
cargo  from  the  effects  of  leakage,  according  to  its  nature  and 
quality  (q).    And  care  must  be  taken  by  the  master  (unless  by 
usage  or  agreement  this  business  is  to  be  performed  by  persons 
hired  by  the  merchant)  so  to  stow  and  arrange  the  different  ar- 
ticles, of  which  the  cargo  consists,  that  they  may  not  be  injured 
by  each  other  or  by  the  motion  or  leakage  of  the  ship  (r).     And 
more  must  not  be  taken  on  board,  than  the  ship  can  convenient- 
ly carry,  leaving  room  for  her  own  furniture  and  the  provisions 
of  the  crew,  and  for  the  proper  working  of  the  vessel  (*).    Nei- 
ther may  the  master  take  onboard  any  contraband  goods,  where- 
by the  ship  and  other  parts  of  the  cargo  may  be  liable  to  for- 
feiture or  detention  {().  (1) 


(n)  Ruck  V.  Haifield,  5  B.  &  A. 
C33. 

(o)  Laws  of  Oleron,  art.  10.  Laws 
of  Hishuy,  art.  2*2.  Wtllwood,  tit.  9. 

(»)  Goffy,  Clinkard,  cited  1  Wils. 

(7)  Ordin.  of  Roikrdam^  2  Magens^ 
101.  Art.  125,  126. 

(r)  WtUwoody  p.  29.  Ordin.  of 
Jlnttverp^    2  Magens,  p.  16.  art.  8. 


French  Ordinance,  liv.  2.  tit.  Du 
Capitainty  art.  12.  Laws  of  Wiahuy^ 
art.  23.  Laws  of  Oleron.  art.  11.  and 
Ckirack  thereon. 

(s)  Roccas^  not.  30.  Ordin.  of 
Rotterdam^  2  Magens,  p.  102.  art. 
127. 

(t)  MoUoy,  book  2.  ch.  2.  sect.  7. 
RoccuSf  not,  G6,    WeUtoQodi  tit.  9. 


(1)  A  question  of  a  different  sort  may  arise,  in  case  of  a  neutral  gen-* 
eral  ship,  where  contraband  goods  are  taken  on  board  with  the  consent 
of  the  owner  of  the  ship,  how  far,  if  they  should  subject  the  other  inno- 
cent shippers  to  detention  or  expenses,  the  owner  of  the  ship  would  be 
liable  to  them  in  damages.  That  may  depend  essentially  upon  the  con- 
sideration, whether  there  be  any  implied  warranty  on  the  part  of  the 
ship  owner,  that  no  contraband  goods  shall  with  his  knowledge  be  pat 
on  board.     If  indeed  any  loss  occur  by  the  wrongful  act  of  the  master 
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4.  The  master  miist  also  take  on  board  no  false  or  colonra- 
hie    papers,  that  may  subject  the  ship  to  capture  or  deten- 


or  owner  in  the  course  of  tlie  vova<re,  as  in  case. of  fraudulent  conduct 
in  case  of  capture,  &lc.,  the  shipper  is  entitled  to  an  indemnity.  But 
the  point  here  is,  whether  in  a  shipment  in  a  general  ship,  the  ship 
owner  takes  any  risk  as  to  any  part  of  the  cargo  being  contraband  or 
not,  or  the  shipper  takes  that  risk  on  himself.  In  the  note  to  the  for- 
mer edition,  the  reader  was  referred  to  some  cases  of  insurance,  in 
which  the  question  of  contraband  was  discussed.  Seton  r.  Low,  (I 
John.  Cas.  1.)  Barker  v.  Blakes,  (9  East  R.  283.)  To  ivhich  may  be 
added,  Richardson  r.  Maine  F.  &/  M.  Insur.  Co.,  (6  Mass.  R.  102.) 
Cook  V,  Essex  F.  &  M.  Insur.  Co.,  (0  Mass.  R.  122.)  Wheatland  ». 
Gray,  (6  Mass.  R.  124.)  Perkins  ».  N.  England  Insur.  Co.,  (12  Mass.  R. 
214.)  Baxter  v.  New  England  Insur.  Co.,  (6  Mass.  R.  277.)  Juhel 
V.  Rhinelander,  (2  John.  Cas.  120, 487.)     Phillips  on  Insurance,  ch.  3, 

§  2,  p.  37. 

In  respect  to  contraband  goods,  the  general  doctrine  of  Prize  Courts 
is,  that  they  are  liahle  to  capture  and  condemnation  when  found  on 
board  a  neutral  ship  ;  but  ihcy  do  not  affect  other  innocent  goods  found 
on  board,  unless  they  belong  to  the  same  owner.  If  they  do  so  belong, 
they  also  are  liable  to  confiscation.  The  Staadt,  Embden,  (1  Rob,  R. 
20.)  So,  if  the  ship  belong  to  the  same  owner  as  the  contraband  goods, 
she  is  also  liable  to  confiscation.  The  Sarah  Christina,  (1  Rob.  237.) 
The  Neutralitet,  (3  Rob.  R.  293.)  But  if  the  goods  belong  only  to 
one  part  owner,  his  share  only  of  the  ship  is  confiscated.  The  Jonge 
Tobias,  (1  Rob.  329.     The  Neptunus,  (G  Rob.  405.) 

It  is  foreign  to  the  object  of  these  notes,  to  enumerate  in  detail  those 
articles,  which  have  been  held  contraband  ;  and  also,  what  particular 
trade  and  commerce,  is  held  by  belligerents  to  be  unlawful.  The 
learned  reader  is  however  referred  for  further  information  to  Chitty  on 
the  Law  of  Nations,  and  Whcaton  on  Captures,  to  The  Commercen, 
(1  Wheaton  R.  382,389,  and  notes ;  1  Wheaton  Appendix,  394;  2 
Whcaton  Appendix,  37  ;  and  post,  page  289,  290,  291.)  It  is  proper, 
however,  to  state,  that  articles  of  a  civil  or  doubtful  nature  may,  from 
the  nature  of  the  port  of  destination  become  contraband  ;  as  if  they  are 
bound  to  a  port  of  military  or  naval  equipment,  or  are  destined  for  the 
use  of  a  hostile  Army.  The  Jonge  Margaretta,  (1  Rob.  R.  189.)  The 
Neptunus,  (3  Rob.  80.)     The  Commercen,  (1  Wheaton  R.  382.) 

If  the  ship  have  contraband  goods  on  board  with  false  papers,  or  a 
false  destination,  it  will  subject  her  to  condemnation.  The  Franklin,  (3 
Hob  R.  217.)     The  Edward,  (4  Rob.  R.  68.)   So  the  carrying  of  ene- 
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tion  (m);  and  he  must  procure  and  keep  on  board  *all[*225j 
the  papers  and  documents  required  for  the  manifestation 
and  protection  of  the  ship  and  cargo  by  the  law  of  the  countries, 
from  and  to  which  the  ship  is  bound,  and  by  the  law  of  nations 
in  general,  and  treaties  between  particular  states  (x).  The  rule 
of  the  French  Ordinance  on  this  subject  is,  that  the  master  must 
have  on  board,  the  charter-party  and  other  documents  relating 
to  the  proof  of  his  lading  (y).  Valin^  in  his  commentary  on  the 
Ordinance,  says,  that  this  article  relates  chiefly  to  a  time  of  war, 
and  that  if  a  ship  should  be  condemned  as  good  prize  on  account 
of  the  master's  failure  in  this  rpspect,  he  must  answer  for  the 
event.  I  have  confined  the  rule  in  the  manner  above  expressed 
because  it  would  be  unjust  to  charge  the  master  or  owners  for 
some  cases  of  omission,  upon  which  ships  were  condemned  in 
France  during  the  late  wars,  although  the  terms  of  the  condem- 
nation were  such  as  to  discharge  the  insurers  from  their  responsi- 
bility, according  to  the  established  rule  of  the  law  of  nations, 
which  holds  the  sentence  of  a  foreign  court  to  be  conclusive  of 
the  fact,  upon  which  it  is  founded  ;  and  to  which  rule  the  courts 
of  justice  in  this  country  adhered  with  the  dignity  belonging  to 
regular  and  permanent  establishments.  (1) 


(u)  Guidon,  chap.  5.  art.  33.  Mol- 
lay,  book  2.  ch.  2.  sect.  9.  See  also 
Horntger  v.  Lushington,  and  Ostcell 
V.  Vigne,  15th  East  4G.  ibid.  70.  as  to 
the  effect  of  carrying  simulated  pa- 
pers on  a  policy  of  insurance  not 
coDtainiug  permission  so  to  do. 

(j)  As  to  the  manifest  or  written 


contents  required  for  the  importation 
pf  goods  into  Great  Britain.  See  6 
Ceo.  4-  c.  107.  *.  3.  to  7.  As  to  the 
coasting  trade,  see  same  statute^  s. 
100  to  114. 

(i/)  Liv.  3.  tit.  1.  Charte-parties, 
art.  10,  and  Valin  thereon.  See  al- 
so Pothiery  Charte-parlie,  numb.  31. 


my's  troops  or  dispatches,  or  engaging  in  the  transport  service  of  the 
enemy-  The  Commercen,  (1  Wheaton,  382.)  The  Friendship,  (6 
Rob.  420.)  The  Atalante,  (6  Rob.  440.)  The  Rapid,  (Edw.  R. 
228.) 

In  relation  to  certain  goods,  which  are  often  deemed  contraband, 
such  as  pitch  and  tar,  when  they  are  the  growth  of  a  neutral  country,  and 
are  on  board  of  a  ship  of  that  country,  they  are  now  deemed  entitled  to  a 
favourable  consideration,  and  instead  of  being  condemned,  are  subjected 
ordinarily  only  to  a  right  of  preemption.  The  Twee  Juf&owen,  (4  Rob. 
242,  244.    lb.  161,  355.)     The  Neptunus,  (6  Rob.  405.) 

• 

(1)  It  is  absolutely  necessary  that  a  ship  should  be  documented  ac- 
cording to  the  I|^W6  of  the  Country  to  which  she  belongs,  according  to 
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Where  by  the  tenns  of  a  charter-partr,  a  number  of  days  is 
appointed  for  the  lading  of  the  cargo,  the  master  must  not  sail 


treaties,  and  according  to  the  Law  of  Natiooflu  These  docimeats 
be  correctlj  framed,  otherwise  the  owner  of  the  ship  and  tbe  freighter 
will  often  incur  hearj  losses  bj  the  detention  of  the  ship^  and  aauSimg 
her  in  (or  adjudication,  and  sometimes  by  positive  confiscatioo.  The 
cases  in  which  questions  as  to  the  nature  and  sufficiency  of  the  ahip'a 
documents  and  conduct  most  usually  arise,  are  upon  policies  of  InsoF- 
ance ;  and  the  treatises  on  Insurance  are  the  best  calculated  to  afibrd 
complete  information  on  that  subject.  See  Phillips  on  Insurance,  di- 
9,  §  7,  p.  138,  &c.  Baring  r.  Roy,.  Ex.  Assur.  Co.  (5  East,  99.)  Ba- 
ring  V,  Christie,  (5  East  R.  39S.)  Silra  r.  Low,  (1  John-  Cas.  1S4-) 
Goix  V,  Low,  (1  John.  Cas.  341.) 

As  to  tbe  ship's  papers  required  by  tbe  American  Law?,  they  will  be 
apparent  from  the  preceding  notes  to  pages  27,  31,  32,  40,  45,  67  (6), 
and  the  Acts  of  Congress  in  the  Appendix.  As  to  the  manifests  required 
to  be  on  board  in  foreign  voyages,  see  the  Act  of  2d  of  March,  1799, 
ch.  128,  §  23,  <^  24;  and  in  the  coasting  Trade,  the  Act  of  18th  of 
February,  1793,  ch.  52,  §  14,  ^  15,  §  16,  §  17.     Tbe  certificate  of  Re- 
gistry of  ship's  stands  upon  tbe  Acts  of  Congress  of  31st  of  December, 
1792,  ch.  45,  [1],  and  of  the  Enrollment  of  ships  on  the  Act  of  18th 
of  February,  1793,  ch.  52.     The  List  of  the  crew  is  provided  for  by 
other  Acts.     Tbe  Sea  letters  and  other  documents,  verifying  the  pro- 
prietary interest  stand  principally  upon  the  provisions  of  our  treaties,  or 
tbe  general  law  of  nations.     In  Mr.  Jacobson's  Laws  of  the  Sea  there 
will  be  found  in  Book  1,  ch.  4,  &.  ch.  5,  and  Book  2,  ch.  3,  an  enu- 
meration of  tbe  documents,  which  are  required,  or  at  least  are  usually 
found  on  board  of  ships  in  foreign  voyages,  belonging  to  foreign  conn- 
tries.     And  in  page  G6  will  be  found  a  note  of  tbe  learned  American 
Editor,  in  which  tbe  usual  papers  on  board  of  American  ships  are  enu- 
merated.    I  gladly  avail  myself  of  this  opportunity  of  commending  tliis 
work  to  the  profession,  and  to  express  my  sense  of  its  high  value,  en- 
riched as  it  is,  by  the  exact  labours  of  Mr.  Frick. 

Though  the  general  proposition  as  to  the  ship's  papers  is  correct,  it  is 
to  be  understood,  that  where  the  known  course  of  the  trade  at  the  time 
requires  false  or  simulated  papers,  or  documents  not  presenting  tbe  true 
ownership,  the  possession  of  such  papers  is  presumed  to  be  justified  by 
all  concerned  in  the  voyage ;  and,  consequently,  though  ja  condemna- 
tion should  occur  on  that  account  the  ship  owner  would  not  be  held  re- 
sponsible. See  Livingston  r.  Maryland  Insur.  Co.,  (7  Crancb^  506, 536.) 
And  acts  of  concealment  by  the  master,  which  would  otherwifle  be  im- 
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before  the  expiration  of  the  time,  and  if  a  further  period  is  al- 
lowed by  a  clause  of  demurrage,  he  must  wait  that  period  also 
if  required  to  do  so.  (2) 

6.  Secondly,  as  to  the  Commencement  of  the  Voyage. 

All  things  being  prepared  for  the  commencement  of 
the  *voyage,  the  master  must  forthwith  obtain  the  neces-  [*226] 
sary  clearances,  or  permisision  to  sail,  from  the  officers 
of  the  customs,  or  others,  appointed  for  the  discharge  of  vessels 
(z),  and  pay  (a)  the  necessary  port  and  other  charges  for  that 
purpose,  and  commence  his  voyage  without  delay,  as  soon  as 
the  weather  is  favourable  (i).  But  he  must  on  no  account  sail 
out  during  tempestuous  weather  (c)#  By  niost  of  the  ancient 
marine  ordinances,  the  master  is  required  before  he  hoists  sail 
to  consult  his  mate,  pilot,  and  others  of  the  crew,  as  to  the 
wind  and  weather  (<2),  but  I  apprehend  such  consultation  is  not 
required  by  the  law  of  England^  according  to  which  the  entire 
management  of  the  ship  is  intrusted  to  the  master.  (1) 

6*  If  there  has  been  an  undertaking  or  warranty  to  sail  with 


(z)  As  to  the  entry  and  clearance 
of  ship  and  goods  on  exportation 
from  any  place  in  the  United  King- 
dom or  Me  of  Man,  see  6  Geo,  4.  c. 
107. ».  55  to  80. 

(a)  Guidorif  ch.  5.  art.  33.  Mol- 
loy^  book  2.  ch.  2.  sect.  9. 

(6)  w^nie,  ch.  1.  of  this  part,  sect. 
12.  p.  191.  Ordin.  of  Rotterdam,  2 
Magens,  p.  102.  art.  128. 

The  Ordin.  of  the  Uanse  Toums 
allows  tuH)  or  ikree  days. 


(c)  Molloy,  book  2.  ch.  2.  sect  4* 
Roccus,  not.  56. 

[d)  ff'eZ/woorf,  tit.  8,  p.  26.  Ordin. 
of  Jlnttverp,  2  Magens,  p.  17.  art.  11. 
Emerigon,  torn,  i.  p.  376. 

This  author  also  observes,  thut, 
although  the  master  is  bound  on  this 
and  other  occasions  to  ask  the  advice 
of  his  crew,  yet  he  is  not  bound  to 
submit  blindly  to  it,  if  it  is  bad,  or  if 
under  the  circumstances  it  appears 
to  be  bad. 


proper,  become  as  to  the  parties  to  the  voyage  correct,  and  exempt  him 
also  from  responsibility.  (Ibid.)  See  also,  Parker  v.  Jones,  (13  Mass.  R. 
173.)  Blagge  v.  N.  York  Insur.  Co.,  (I  Gaines  R.  549.)  Coolidge  v. 
N.  York  Fire  Insur.  Co.,  (14  John  R.  396.)  Browne  v.  Shaw,  (1 
Caioes  R.  489.) 

(2)  See  note  to  Page  199,  and  La  Combe  v.  Wain,  (4  Binn.  290.) 
After  the  full  time  of  laying,  and  demurrage  have  elapsed,  the  master  is 
not  bound  to  wait  for  a  cargo  beyond  that  time,  because  the  owner  is 
not  entitled  to  additional  demurrage  therefor,  unless  stipulated  for  in  his 
contract.     Robertson  v.  Bethune,  (3  John  R.  342.)' 

(1)  Its  needs  scaieely  to  be  memtioned  that  the  doctrine  stated  in 
this  sectionprevaib  in  our  Law. 
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convoy  («),  the  Tessel  must  repair  to  ibe  place  of  rendezvoas 
for  tiiat  purpose,  and  the  IIla^ter  must  put  himself  under  the 
protection  and  controul  of  the  ships  of  war  appointed  under  the 
autliority  of  the  government  for  the  guard  of  merchant  vessels, 
bound  to  the  place  of  his  destination.  A  warranty  that  the 
vessel  shall  sail  with  convoy  is  very  common  in  a  policy  of  insur- 
ance, and  in  that  case,  if  it  be  not  complied  with,  the  insurance 
becomes  absolutely  void,  and  the  insurers  are  not  answerable 
for  a  loss  happening  by  tempest  or  other  accident  wholly  in- 
dependent  of  the   subject  of  the   warranty,  for  which    they 

would  otherwise  be  liable,  nor  in  manv  cases  bound  to 
[*22 7] return  the  premium;  but  *if  the  warranty  be  made  by 

the  master  or  owner  to  the  merchant,  and  not  complied 
with,  the  master  or  owner  may  be  responsible  for  a  loss  happen- 
ing by  tempest  or  other  accident,  for  which  othen^ise  the  mas- 
ter or  owner  would  not  be  liable ;  and  even  if  the  ship  arrive 
safe,  may  be  bound  to  compensate  tlie  merchant  for  the  loss  of 
the  advantage  of  return  of  premium  (/).  The  merchant  having 
trusted  to  this  warranty  of  the  master  or  owner,  and  in  confidence 
of  its  performance  made  a  similar  warranty  in  his  contract  with 
the  insurers,  and  having  lost  the  benefit  of  his  insurance,  or  of 
a  return  of  premium,  by  the  breach  of  the  warranty  on  the  part 
of  the  master  and  owners,  has  a  right  to  receive  from  them 
whatever  he  has  lost  by  their  misconduct.  This  warranty  has 
been  so  fully  and  ably  treated  hy^lr.  Park  {g),  in  his  valu- 
able book  on  insurance,  that  I  should  forbear  to  enter  upon  it 
here,  did  not  a  reference  to  the  several  decided  points  and 
authorities  on  the  subject  appear  absolutely  necessary  in  this 
place. 

The  convoy  must  be  a  ship  or  ships  of  war  appointed  under  the 
authority  of  tlie  government,  that  is,  immediately  by  the  govern- 
ment, or  by  the  commander  in  chief  on  a  particular  station.  The 
protection  of  a  ship  of  war  accidentally  bound  on  the  same  voy- 
age, although  discharging  the  ofBce  of  a  convoy,  is  not  a  con- 
voy within  the  meaning  of  this  warranty  (A). 


(c)  The  cases  relating  to  conroy 
will  be  found  at  the  eud  of  this  sec- 
tion. 

(/)  Sfindcrson  ^  others  v.  Busker^ 
4  Campb,  54  in  note. 

(jr)  Park  on  insurance,  chap.  18. 
The  same  subject  is  also,  very  fully 


discussed  in  Mr.  Serjeant  MarshalTs 
excellent  tretttise  on  tlie  Law  of  In- 
surance, published  about  iIjg  same 
time  as  the  first  edition  of  this  book. 
(h)  Hibheri  v.  Pigou.  Park  on  in- 
sarance,  chap.  18. 
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But  this  warranty  to  sail  or  depart  with  convoy,  does  not  mean 
that  the  vessel  shall  depart  witli  convoy  immediately  from  the 
lading  port,  but  only  from  the  place  of  rendezvous  appointed  for- 
vessels  bound  from  that  port.     From  many  ports,  and 
among  others  from  the  port  of  London  no  convoy  *ever  [*228] 
sails.    It  has  therefore  been  held  sufficient  for  a  vessel 
bound  from  London,  to  sail  with  convoy  from  the  Downs  {i) ; 
and  even  from  Spitkead,  when  there  was  no  convoy  appointed  at 
the  Downs  (k).    It  has  also  been  held  that  a  vessel  is  not  bound 
to  put  herself,  between  the  loading  port  and  place  of  rendezvous, 
under  the  protection  of  a  convoy  intended  for  ships  on  other  desti- 
nations {I). 

Neither  does  it  require  the  vessel  to  sail  with  convoy  bound 
to  the  precise  place  of  her  destination.     But  if  the  vessel  sail 
with  the  only  convoy  appointed  for  vessels  going  to  the  place  of 
her  destination,  it  is  sufficient.    Thus  where  a  policy  had  been 
effected  on  goods  on  board  a  ship  called  the  lAttU  Betsey,  on  a 
voyage  at  and  from  London  to  Saint  Sebastian  in  Spain,  warran- 
ted to  depart  with  convoy  for  the  voyage,  and  at  the  trial  of  an 
action  brought  against  the  underwriters,  it  appeared  that  no  con- 
voy  was  appointed  directly  to   Saint  Sebastian,  but  that  the 
LittlcBetsey  sailed  under  convoy  of  a  squadron  of  frigates,  the 
commander  of  which  had   orders  from  the  Admiralty  to  take 
with  him  the   JVeazle  and  another  frigate  and  proceed  to  Gi6- 
raltar,  and  to  take  with  him  such  ships  as  should  be  at  Spithead 
bound  to  Bilboa  (which  is  very  near  and  in  the  course  to  Saint 
Sebastian)  and  to  detach  the  Weazle  with  the  latter,  with  orders 
to  see  them  safe  to  Bilboa ;  and  on  the  voyage  the  commodore 
made  a  signal  for  the  Weazle  to  part  company,  and  take  with 
her  such  ships  as  were  bound  to  Bilboa  and  Saint  Sebastian,  in 
obedience  to  which  the  Weazle  parted  company,  and  took  with 
her  the  Little  Betsey  and  other  ships  bound  for  Bilboa  and  Saint 
Sebastian,  but  soon  after  parted  with  them  in  chase  of  a  strange 
ship,  and  did  not  afterwards  join  them;  a  jury  of  merchants,  to 
whom    Chief  Justice   Eyre  left  the  question,  determined  this 
to   be    a  sailing  with  convoy  according  to  the  meaning  of  the 


(%)  LethiUier's  case,  2  Salk.  443. 
(k)  Gordon  v.  MoHe^j,  2  Stra.  12G5. 


62. 


(I)  JVanoick  v.  Scott,  4  Campbell, 
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[*229]  warranty,  and  *the  Court  of  Common  Pleaa  afterwards 
approved  of  the  verdict  (m). 
In  the  case  jnst  quoted,  the  convoy,  onder  which  the  vessel 
sailed,  was  in  effect  the  convoy  for  the  whole  voyage,  although 
not  intended  actually  for  Samt  Sebastian.    It  sometimes  hap- 
pens that  the  force  first  appointed  is  to  accompany  the  ships  on- 
ly for  a  part  of  their  voyage,  and  to  be  succeeded  by  another ; 
at  other  times  a  small  force  is  detached  from  the  main  body  to 
bring  them  up  to  a  particular  point :  if  a  vessel  sail  under  the 
protection  of  the  force  thus  appointed  (n),  or  detached  (o),  the 
warranty  is  satisfied. 

But  this  warranty  requires  not  only  that  the  vessel  shall  com- 
mence the  voyage  under  the  protection  of  the  convoy,  but  also 
that  she  shall  continue  during  its  course  under  the  same  protec- 
tion (j9),  unless  prevented  from  so  doing  by  tempest  or  other 
unavoidable  accident,  in  which  cases  the  master  and  owners 
will  be  excused,  if  the  master  does  all  that  is  in  his  power  to 
keep  the  benefit  of  the  convoy  (9). 

Neither  is  it  suflicient  for  the  master  to  sail  in  c<»npany  with 
the  ships  of  war  appointed  as  the  convoy,  but  he  must  before 
the  departure  obtain,  or  at  least  use  all  due  diligence  to  obtain, 
tlie  sailing  instructions  and  orders  delivered  out  by  the  com- 
mander of  the  convoy  to  the  masters  of  the  trading  vessels,  that 
arc  to  sail  under  his  protection.  The  necessity  of  obtaining  such 
orders,  if  possible,  is  fully  established  by  the  two  cases  of  Webb 
V.  Thompson  (r),  and  Anderson  v.  Pitcher,  in  the  Court  of  Common 
Pleas  (5)  ;  in  the  last  of  which  Lord  Eldon  observes,  "  It  being 
"  once  decided,  that  a  convoy  within  the  terms  of  the  po- 
[*230]  "  licy,  •means  a  convoy  appointed  by  government,  it  seems 
"  to  follow  of  necessity  that  the  ship  must  depart  mA 
'*  sailing  instructions,  if  by  the  due  diligence  of  the  master  they 
*^  can  be  obtained.    The  value  of  a  convoy  appointed  by  govem- 
'^  ment  in  a  great  measure  arises  from  its  taking  the  ships  under 
'^  control  as  well  as  under  protection.     But  that  control  does 


(m)  D'Eguino  v.  Beioicke,  2  Hen. 
Black.  551. 

(n)  Smith  v.  Readshatp,  Park,  ch. 
18.  De  Garay  v.  Clagget,  ibid. 

(o)  Manning  v.    Gist^    Marshall, 
book  1.  ch.  8.  sect.  4.     Audle^  v.  j      {s)  Jhtdersim  v.  Piicher  if  fftft^fi 
Duff, 2  Bos.  &  Pull.  111.  I  Bos.  &  Full.  164. 


ip)  Lilly  V.  Eiver,  Doug.  72. 

iq)  Jeffrey,  v.  Legendra,  Carth.  216L 
.ev.  320. 

(r)  Wehh  V.   Thomson,  1  Bos.  & 
Pull.  5. 
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"  not  commence  until  sailing  instructions  -have  been  obtain- 
^'  ed ;  nor  can  it  be  enforced  otherwise  than  by  their  means. 
*'  Indeed  the  reason  of  that  rule,  which  requires  that  the  convoy 
^'  should  be  appointed  by  government,  shews  the  necessity  of 
*^  having  sailing  instructions ;  since  without  them  the  ship  does 
'*  not  stand  in  that  relation,  or  under  those  circumstances,  in 
"  which  she  can  take  the  full  benefit  of  the  government  Convoy. 
*'  If  the  fleet  be  dispersed  by  a  storm,  how  is  she  to  learn  the 
^^  place  of  rendezvous  ?  If  it  be  attacked  by  the  enemy,  haw  is 
^  she  to  obey  signals  ?  In  short,  what  communication  can  the 
'*  protected  have  with  the  protecting  force  ?  It  has  been  con-* 
*^  tended,  that  if  she  be  under  the  protection  of  the  guns,  it  is 
"  sufficient.  But  will  it  be  contended  that,  provided  she  be  un- 
'^  der  the  protection  of  the  guns  at  her  departure,  though  sailing 
**  instructions  be  never  obtained  during  the  voyage,  or  not  till 
^  the  last  day  of  the  voyage,  the  warranty  is  complied  with  ?  Ei- 
ther sailing  instructions  are  not  necessary,  or,  if  they  be  ne- 
cessary, they  must  be  so  at  some  given  period,  and  can  only 
be  dispensed  with  in  some  particular  cases.  Then  can  any 
**  other  period  be  assigned  but  the  beginning  of  the  voyage  .'*" 

Each  of  these  two  cases  arose  from  the  loss  of  the  same  ves- 
sel, the  Golden  Grove  which  had  been  insured  at  and  from  Lon- 
don, to  the  West  Indies^  with  leave  to  go  to  the  place  of  ren- 
dezvous to  join  convoy,  and  warranted  to  sail  from  thence  with 
convoy  for  the  voyage,  and  in  the  last  of  them  in  which  the  facts 
are  most  fully  stated,  it  appeared  that  the  ship  arrived  at  Spi^- 
head  about  nine  o'clock  in  the  morning  of  the  Igth*  JVb- 
vember  1795  5  that  she  came  round  *under  the  care  of  the[*231] 
first  mate,  the  captain  himself  being  on  shore  at  PorU- 
mouth  that  on  the  preceding  day  (the  1 4th)  sailing  instructions 
were  delivered  at  Portsmouth  to  all  such  ships,  as  applied  regu- 
larly for  them ;  and  that  the  captain  of  the  Golden  Grove,  pre- 
vious to  her  arrival,  made  enquiry  concerning  sailing  instruc- 
tions, but  found  that  they  could  not  be  obtained  until  the  ship 
was  actually  in  sight;  that  on  the  15th  of  Nonember,  by  day- 
light, admiral  Sir  H .  C  Christian,  the  commander  of  the  con- 
voy, got  under  weigh,  but  had  not  entirely  quitted  the  roadstead 
until  about  four  o'clock  in  the  evening :  and  when  he  got  un- 
der sail,  he  left  the  Trident  frigate  to  bring  up  such  vessels  as 
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T..zh  t-'-iie  th**    T-i-'-sr   !a^i  alio  ffot 
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xizA^T  we'zS  ^sd  Ix^th  i!>?  ^fLu^nl^i  «^-p  asid  ds?  T^if-far  bad 
tven  pf'jc^r^^d  io  fer.  tLit  h  wa3  c!*ar  the  CrrtVf*  Gr^Z'^  cosld 
©of  orertaic  the  fcnner  sor-o  e&ocgb  fcr  the  captala  to  so  oit 
ho^rd  that  cizht,  and  it  va«  eren  dovbtfhl  wbetber  he  co«M 
orertake  the  latter.  Tbat  oo  the  oe it  dar  between  tei  and 
tyytfr^  o'clock  in  the  fbrenooo,  the  captain  of  the  Gt:-'/*i  Gnprr 
bern?  odN  a  quarter  of  a  mile  from  the  ^imiraFs  ship,  v^st  oo 
board  her,  and  obtained  fail'ng  in5tmct:ons :  that  soon  after  tbe 
GMem  Grcfve  was  lost,  baring  been  from  the  time  of  her  ilepsr- 
lore  to  that  of  the  loss  under  the  protection  of  the  conroj.  Up- 
on this  «tate  of  facts,  it  wa^  held,  that  the  warranty  was  not  com- 
plied with ;  for  either  the  ship  had  not  arrired  time  enoogh  to 
obtain  sailing  instructions,  or,  if  she  had  arrired  time  enowghy 
her  captain  bad  not  osed  the  necessary  endearoms  to  obtain 
them  before  she  sailed. 

If  the  ship  do  not  qnit  her  moorings  imtil  a  lew  boms  after 
the  convoy,  and  in  consequence  of  the  occorrence  of  a  cahn 
and  heary  sea  is  prevented  from  joining  the  convoy,  it  will  not 
be  an  excuse  for  the  master  to  show  that  he  made  every  prac- 
ticable exertion    to  come  up    with   the  convoy,    and 
[*232j  would  have  done  so  without  difficulty  if  the  wind  bad  *con- 
tiDued  as  it  was  at  the  time  when  he  left  his  moorings  (f). 
On  the  other  hand,  if  the  master  do  all  in  his  power  to  obtain 
sailing  instructions,  but  is  prevented  from  obtaining  Aem  by 
the  badness  of  the  weather  («) ;  or  if  they  are  refused  by  the 
conmiander  of  the  convoy  (x) ;  the  warranty  is  complied  with. 

So,  where  by  the  terms  of  a  policy  of  insurance  on  a  ship  at  and 
from  PortneufXo  London,  a  part  of  the  premium  was  to  betetiira* 
ed,  if  tbe  ship  sailed  with  convoy  on  or  before  the  31st  October; 
and  it  appeared  that  vessels  sailing  from  Portneuf  most  clear  at 
Quebec,  and  that  the  ship  arrived  at  Quebec  on  the  28th  of  Ob- 
tohcTf  and  obtained  her  clearances  on  the  29th,  but  could  not 


(/)  Sandermm  fyothen  v.  Btuher,  4 
Campbell,  54  in  note. 

(u)  Vietorin  v.  Cleeve,  2  Stra.  1250. 
Tbe  cauiw  was  tried  before  Chief 
Justice  Lu  at  GulldbalL 


(x)  Veedan  r.  JfUmoi,  by  Chief 
Justice  Lee  at  GuildhalL  Puk,  cb. 
18.  p.  444.  uoHm. 
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Procure  a  pilot  to  carry  her  down  the  river  St.  Lawrenu  till  the 
3(th,  on  which  day  she  joined  the  convoy  some  leagues  below 
^uebeCf  but  within  the  limits  of  that  port,  and  cleared  the  port 
with  the  convoy  on  the  3Ist;  it  was  held  that  the  insurers  wero  en- 
titled to  a  return  of  premium,  although  the  convoy  had  left  Quebec 
on  the  28th,  having  laid  to  for  vessels  that  had  not  been  able  to 
join  ;  the  master  who  h^d  gone  from  Porintuf  to  Quebec  by  land> 
had  received  his  sailing  instructions  on  the  27th  of  the  month  {y). 
And  where  the  master,  in  consequence  of  waiting  for  particular 
goods,  did  not  leave  his  moorings  until  after  the  convoy,  and 
was  not  able  to  join,  having  done  all  he  could  for  that  purpose, 
he  was  held  not  liable  to  an  action  at  the  suit  of  tjie  owner  of 
those  goods  {z), 

6.  6.  The  necessity  of  sailing  under  convoy  does  not  at  all 
times  depend  merely  upon  a  special  undertaking  or  warranty  for 
that  purpose :  during  war  it  has  been  thought  expedi- 
ent by  the  Legislature  of  different  states,  to  compel  *mer-[*233] 
chant  vessels,  in  many  cases,  to  place  themselves  under 
this  protection  as  a  measure  of  public  policy,  to  prevent  the 
enemy  from  enriching  himself  by  their  capture  (a).  This  was' 
done  by  the  legislature  of  this  country  during  the  late  wars  (6). 
And  it  might  be  considered  as  a  general  rule,  liable  to  some 
exceptions  allowed, by  statute,  that  a  private  merchant  vessel 
should  not  sail  on  a  foreign  voyage  without  convoy,  onless  pre- 
viously licensed  so  to  do.  For  it  was  in  the  first  place  enacted 
in  general  terms,  that  it  should  not  be  lawful  for  any  ship  be- 
longing to  his  Majesty's  subjects  (except  as  therein  provided,) 
to  depart  from  any  port  or  place  whatever,  unless  under  such 
convoy  as  might  be  appointed  for  that  purpose  (c).    And  the 


(i/)  Ridsdah  i{  oOurs  v.  Shedden,  4 
CsiDpbell,  107. 

(z)  Magdhoinsy,  Bu«^,  4Cainp- 
beU,54. 

(a)  A  very  full  account  of  the  reg- 
ulations made  at  different  times  in 
Ihince^  OD  the  subject  of  convoy,  is 
given  in  Valines  Commentary  on 
the  lYtneh  Ordinaact^  tom.  i.  p.  691. 
by  which  it  appears  that  at  particu- 
lar periods  merchant  ships  have 
been  absolutely  forbidden  to  sail 
without  convoy,  under  very  severe 
pemdtiea  on  the  master  and  owners : 


and  that,  whenever  convoy  was  re- 
quired, the  master  was  to  bring  his 
ship  to  the  rendezvous,  and  receive 
sailing  instructions  (ordrts  pour  k^ 
route)  from  the  commandant,  and 
obey  his  orders,  and  not  to  separate 
from  him.  The  Ordinance  of  Ham- 
hurghj  of  the  year  1731,  tit.  4.  art.  4. 
requires  the  master  to  receive  a  let- 
ter of  instructions  from  the  comman- 
der of  the  convoy,  2  Magens,  214. 

(6)  38  Geo.  3.  c.  76.  &  43  Geo.  3.  e. 
57. 

(e)  43  Geo.  3.  c.  57.  #.  1. 
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with  the  crmww  inrins  the  wio-!^  t«t:is<c.  or  n 
ai  it  tbooli  be  divx*.^d  to  MX-yc^^^nr  h:s  ^tuxK 
ante  tbeiefroni  fnthoot  !<^ave  of  the  cocaaKuoder. 
fj  pec*inianr  peiim!ties  ^f .    And  ia  caje  aar  sliip 
vridiout  coQTOT-  coatrarr  to  tbe  act-  or  wiIfsIiT 
from,  all  ifKoranees  od  the  shiD.  carzo.  or  frei^bt, 
the  anster,  or  to  anj  other  per^oo  who  sbovM  have 
been  prirf  to  soch  departoie  or  lepaiatioDy 
[*2SI]irall  and  roid  ^;.     And  the  'officers  of  the 

€rrent  Briutin  and  Irdcnd  were  required  not  to  aHov  waj 
diip,  which  ought  to  sail  with  cootot,  to  clear  onfaiib 
wnj  place  io  the  United  Kinz^on  to  foreiz^  /aitr,  antil  the 
ter  tfaoald  hare  giren  bond  with  one  soretr,  with  conditMHi  that 
Ae  ship  shoald  not  depart  witboot  coofOT,  c»otiarT  to  the  di- 
rectjons  of  the  act,  war  afterwards  deaert  or  wiUidlj  aepaiale 
therefrom  (/), 

6.  e»  The  constrnctions  put  apoo  an  undertaking  to  sail  with 
eonrof ,  were  in  general  bund  to  be  the  troe  constraction  of  the 
Acts  of  Parliament  (^).  As  similar  statates  mar  be  expected  to 
pass  whenerer  this  couotrr  shall  again  unhappily  be  engaged  in 
war,  it  has  been  thought  right  to  notice  here  the  decisions  that 
took  place  on  the  former  acts. 

The  ship  JUaximVianj  bound  from  London  to  Qnebetj  arrired 
nt  Portsmouth'^  few  hours  after  the  Qu^Aec  coutoj  had  sailed 
fiom  thence  for  Falmoutk,  under  orders  to  lie  to,  and  call  for 
ships  off  that  port.  The  ship  remained  at  Portsmouth  for  «xteea 
dajs,  and  then  sailed  with  a  Mediterranean  convoy,  that  wooU 
protect  her  as  far  as  the  Azores,  and  was  4ieTer  heard  of  after- 
wards* In  an  action  on  a  policy  of  insurance  effected  by  the 
owner,  who  was  privy  to  the  sailing,  it  became  a  question,  wheth- 
er this  was  a  sailing  under  convoy  within  the  meaning  of  the  act ; 
and  the  Court  held  that  it  was  not  (A).    It  was  contended,  that 


(if>Id.#.3&a 

(e)  Id.  s»  4.  A  permn  whd  put 
goodff  on  a  thip,  advertised  as  a  run- 
ning 0hip,  which  was  captured  on  her 
voyage,  wan  held  to  have  loac  the 
benefit  of  hia  insurance,  itbeinf  held 
that  he  wa«  privy  to  the  ship^i  de- 
parturs  without  convoy,  and  that  to 


be  pn'ry  was  sufScient  for  this  pur- 
pose, without  being  inatrunieot^ 
Hainhoase  v.  Cbime,  4  Taunton,  178L 

(/)  43  Geo.  a  c.  57.  #.  5. 

(fr)  By  Lawrtnct  J.  1  Taimton, 
253. 

(h)  Cnhen  v.  Hinckley,  1  Taunton* 
249. 
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the  Mediterranean  conroy  was  a  sufBcient  convoy  to  satisfy  the 
act ;  or,  if  it  were  not,  then  that  the  ship  might  be  presumed 
to  have  sailed  in  pursuit  of  the  Quebec  convoy,  which  it  was  ar* 
gued  she  might  lawfully  do.     But  the  Chief  Justice  (i)  said, 
^  on  the  whole  purview  of  the  act,  it  appears  that  the  sailing 
*^  with  convoy,  which  it  requires,  must  be  a  sailing  with 
**  convoy  for  the  voyage,  or  for  so  long  a  part  •thereof  as  [*235] 
*^  convoy  is  appointed  to  go."    '*  The  master  sailed  from 
**  Portsmouth  to  Falmouth  without  a  convoy,  bound  for  Quebec  {k). 
^*  It  is  argued  that  he  may  sail  from  port  to  port  without  convoy ; 
"  but  the  act  does  not  say  that,  unless  the  shipvms  bound ftompofi 
*^  to  port :  the  exception  in  the  sixth  section  is  for  vossels  bound 
**  from  port  to  port.    The  next  argument  used  is,  that  the  cap- 
*'  tain  may  legally  endeavour  to  overtake  the  convoy ;  but  if  he 
'^  may  try  at  all,  why  may  he  not  continue  to  try,  till  the  convoy 
*^  is  arrived  within  the  last  ten  miles,  or  even  the  last  mile  of  the 
'*  voyage.     Such  a  construction  would  wholly  defeat  the  purpo- 
^^  ses  of  the  act :  this  then  is  a  sailing  contrary  to  the  act,  and 
**  avoids  the  policy."    Mr.  Justice  Heath  observed  there  was  no 
evidence  of  any  sailing  instructions  having  been  given  to  the 
ship  ({).     Mr.  Justice  Chambre  observed,  that  though  the  act 
was  to  many  purposes  penal,  yet  it  was  to  certain  purposes  a  re<* 
medial  act,  directed  to  a  great  object  of  public  policy,  and  the 
Court  could  not  do  it  away  on  account  of  the  hardship  of  the  case. 
6.  d.  The  ship  Providence  being   about  to  sail  from  London 
to  Madeira,  and  being  represented   to  be   armed  with   six  car- 
riage guns,  and  manned  with  twelve  men  and  boys,  a  license 
was  obtained  for  her  sailing  without  convoy,  provided  she  should 
be  armed  and  manned  in  the  manner  before  mentioned.     She  had  her 
complement  on  board  in  the  port  of  London,  but  five  men  were 
discharged ;  and  on  the  5th  of  October  the  ship  cleared  out  for 
Madeira;  and   on  the    11th   of  February  she   sailed  fi'om  the 
Downs  for  Portsmouth,  where,  if  any   where,   she  would  have 
found  and  joined  convoy  for  Madeira.    On  the  13th  o( February, 
she  was  captured  off  Shoreham,  having  only  seven  men  on 
board.    JVb  *bond  was  given  upon  the  ship^s  clearing  out*  [*236] 


(i)  Sir  James  «Afan|/!eM. 

ijs)  And  also  without  a  convoy  ap- 
pointed for  the  Qi  *bec  ships,  which 
might  have  been   sufficient.     See 


B^Egvino  V.  .B^ioic^ante,  page  229. 
(I)  See  Wehb  v.  Thomson,  and  An- 
derson V.  Pitcher  fy  W\ft,  ante  page 
229. 
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At  that  time  the  owners  had  DOt  detennioed  whether  or  no 
they  should  avail  themselves  of  their  license:  if  upon  the' 
ship's  arrival  at  Portsmouth  a  convoy  was  found  ready  to  sail,  it 
was  intended  that  the  ship  should  be  placed  under  iti  protec- 
tion ;  if  such  convoy  should  not  be  found,  it  was  intended  to 
complete  the  crew  to  the  number  required  by  the  license,  and 
to  sail  under  the  license.  The  legality  of  this  transaction  was 
questioned  in  an  action  upon  a  policy  of  insurance  ;  and  the 
Court  held  it  to  be  illegal.  The  license  could  not  legalize  the 
ship's  departure  and  proceedings,  because  its  condition  was  not 
complied  with ;  and  although  the  ship  might  lawfully  have  sailed 
to  Portsmouth  as  the  place  of  rendezvous,  if  it  had  been  intend- 
ed that  she  should  sail  with  convoy,  yet  in  that  case  a  bond  was 
necessary,  and  none  had  been  given,  so  that  in  effect  this  was  a 
departure  without  license,  and  without  convoy  (m). 

6.  e.  The  ship  Ocean  was  chartered  for  a  voyage  from  HuU  to 
Palermo^  Messina^  or  Maltaj  and  was  destined  accordingly.  A 
license  was  obtained  for  her  sailing  without  convoy  from  HuU  to 
CUbraltar^  in  which  she  was  described  as  bound  on  a  voyage  to 
Gibraltar ;  she  did  not  in  fact  take  in  any  goods  for  Gibraitar^ 
but  she  obtained  clearances  for  Gibraltar^  Malta^  and  Messina. 
Written  instructions  were  given  to  the  master  to  proceed  to 
Spithead^  and  there  to  make  enquiries  about  convoy,  and  if  he 
should  find  a  convoy  appointed  for  the  Mediterranean  on  the 
point  of  sailing,  to  take  advantage  of  it ;  but  not  to  receive  in- 
structions until  it  should  be  actually  under  weigh,  that  he  might 
be  at  liberty  to  pursue  his  voyage  singly,  should  the  convoy  not 
sail  the  moment  the  wind  should  be  fair :  in  that  case  he  was  to 
make  his  way  direct  to  Palermo^  without  touching  either  at  Gf- 
braUar  or  any  other  port.  If,  however,  in  passing  Gibraltar^  he 
•  should  be  ordered  into  the  Bay  by  any  of  the  cruizers,  ia 

£*237]  order  to  join  convoy  bound  upwards,  *he  must  ccunply  ; 
but  not  otherwise  ;  as  his  great  object  must  be  to  get  to 
Palermo  as  soon  as  possible.  The  ship  sailed  without  convoy, 
and  arrived  in  the  Gut  of  Gibraltar ^  and  the  master  was  obliged 
by  stress  of  weather  to  put  into  Gibraltar^  where  he  remained 
ten  days,  and  enquired  for  convoy  upwards ;  but  finding  no 
convoy,  and  there  being  no  person  authorized  to  appoint  con- 

(m)  Hinddof  v.  WaUony  3  Taunton,  131. 
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toys  or  to  grant  licenses,  he  sailed  again  for  Palermo^  and  was 
captured  on  the  way  thither.  The  course  of  navigation  to  PcH^ 
ermo  and  Gibraltar  is  the  same  as  far  as  the  Gut  of  Gibraltar^ 
Convoys  for  Sicily  and  other  places  in  the  Mediterranean  fre- 
quently sailed  from  England.  In  an  action  on  a  policy  of  in- 
surance the  legality  of  this  voyage  also  was  questioned ;  and  it 
was  contended  that  the  voyage  was  legal,  because  there  was  a 
license  to  proceed  to  GibraUar  without  convoy,  and  the  further 
prosecution  of  the  voyage  from  that  place  was  within  the  except 
tions  of  the  statute  ;  but  the  Court  held  the  voyage  to  be  ille- 
gal, the  ship  not  having  in  fact  sailed  for  Gibrdltary  as  her  li- 
cense imported  (n).  It  is  obvious  that  the  parties  interested  ia 
this  voyage,  and  also  in  that  of  the  ship  Providence^  were  en- 
deavouring to  evade  the  law,  and  they  met  with  the  fate  that 
usually  awaits  attempts  of  that  nature  :  they  found  the  law  too 
strong  for  them. 

The  Triumph  sailed  with  convoy  from  CorA:,  in  1811,  returned  to 
that  port  with  the  convoy,  sailed  with  it  again,  and  putting  back 
in  distress  the  convoy  proceeded  without  her.  Being  repaired, 
she  sailed  ultimately  on  the  voyage  without  convoy,  or  having 
obtained  a  license  to  sail  without.  Under  these  circumstances 
the  ship  was  held  to  have  literally  complied  with  the  provision 
of  the  statute,  and  when  leaving  the  port  of  Cork^  for  the  third 
time,  to  have  lawfully  sailed  on  her  voyage,  without  wai- 
ting for  the  next  *convoy  from  that  port,  or  joining  con-  [^SS] 
voy  from  any  other  port  (o).  « 

The  ship  Sir  Sydney  Smithy  bound  from  London  to  Berlice^  sail- 
ed with  a  fleet  for  the  West  Indies^  under  Convoy,  and  arrived 
therewith  off  Madeira^  on  Saturday  the  17th  October.'  The  mas- 
ter was  to  land  goods  at  Madeira^  and  take  some  wine  on  board 
there,  be  began  to  land  the  goods  as  soon  as  he  arrived,  but  nbt 
being  allowed  to  work  on  the  Sunday,  he  had  not  got  the  wine 
on  board  till  the  Monday  at  noon,  the  convoying  ship  with  the 
greatest  part  of  the  fleet  sailed  away  on  the  Sunday,  and  was 
too  far  off  to  be  overtaken.  SoYne  other  ships  were  lefl  behind 
at  JlfadfetVa,  and  all  agreed  to  sail  together  for  mutual  protec- 


(n)  bkmm  if  cOur$  v.  Jlgnew^  15 
East,  517.  See  also,  Wainhause  v, 
Cowie^  4  Taunton,  178^  and  Darby  v. 


JVettflofi,  6  TauDtoD,  544. 
(o)  Laing  v.  Glover^  5  Taunt  49. 
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tion.  The  Sir  Sidney  Smith  however  was  afterwards  separatei} 
from  them  and  captured.  An  owner  of  some  goods  insured 
was  on  board  during  the  voyage,  and  afterwards  brought  an  ac- 
tion on  bis  policy.  The  cause  was  tried  before  Lord  £S»6ar- 
ot^A,  who  expressed  himself  to  be  clearly  of  opinion  that  the 
underwriters  were  discharged  on  the  ground  of  deviation,  bat 
said  he  was  inclined  to  think  tliis  was  not  a  wilful  desertion  of 
the  convoy  within  the  meaning  of  the  act,  as  the  master  appear- 
ed to  have  acted  bona  Jide^  and  not  to  have  been  aware  of  the 
precise  time  when  the  convoy  sailed  from  Madeira  (p). 

But  a  merchant  who  having  covenanted  to  ftirnish  a  fall  car- 
go in  the  West  indies^  to  a  diip  on  a  voyage  from  Liverpoot  to 
the  Wegt  Indies  and  back,  famished  a  partial  cargo  only,  was  held 
liable  to  an  action  on  his  covenant,  although  the  ship  sailed 
from  lAoerpool  without  convoy,  and  without  being  manned  ia 
the  manner  specified  in  a  license  that  had  been  obtained  far 
sailing  without  convoy,  it  not  appearing  that  at  the  time  of  the 
contract  of  affreightment,  the  parUes  contemplated  a  disobedi- 
ence of  the  Act  of  Parliament  (9). 
[*239]     7.  Thirdly,  as  to  the  Course  of  the  Voyage. 

Having  commenced  his  voyage,  the  master  inust  pnn 
ceed  to  the  place  of  destination  without  delay,  and  without 
stopping  at  any  intermediate  port,  of  deviating  from  the  straight 
and  shortest  course,  unless  such  stopping  or  deviation  be  nec- 
essary to  repair  the  ship  from  the  effects  of  accident  or  tempest, 
or  to  avoid  enemies  or  pirates,  by  whom  he  has  good  reason  to 
suspect  that  he  shall  be  attacked,  if  he  proceeds  in  the  ordinary 
track,  and  whom  he  has  good  reason  to  hope  that  he  may  escape 
by  delay  or  deviation ;  or  unless  the  ship  sail  to  the  places  resorted 
to  in  long  voyages  for  a  supply  of  water  or  provisions  by  com- 
mon and  established  usage  (r).  (1)     If  the  ship  is  captured  in 


•  ip)  Williams  v.  S^,  3  Camp.  469. 
la)  Wilson  v.  Foderingham^  1  M. 
&  8.468. 


(r|  Bxtccus  de  assee,  not.  52.  See 
Park  on  Insurance,  chap.  17.  of  De- 
viation.   Drench  Ordinance,  liv.  d. 


(1)  In  general  it  may  be  affirmed,  that  the  same  principles  govern  in 
our  Law.  Mr.  Phillips's  Treatise  on  Insurance  discusses  the  doctrine  of 
deviation  at  large ;  and  the  principles  there  stated  apply  as  well  to  cases 
of  affreightment  as  to  Policies  of  Insurance.  See  Phillips  on  Insor. 
ch.  13.    What  acts  will  amount  to  a  ratification  of  a  deviation,  and  a 
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ootusequepce^of  deTiatioD,  the  merchant  is  entitled  to  recover 
from  the  owner  the  prime  cost  of  his  goods  with  the  shipping 
charges,  but  no  more,  without  direct  proof  that  the  goods  at 
the  time  of  the  loss  were  enhanced  in  value  beyond  the 
amount  before  mentioned,  although  the  merchant  may  have  ef- 
fected a  policy  of  insurance  thereon  (<).  And  if  the  ship  has 
the  misfortune  to  meet  with  enemies  or  pirates,  the  master  must 
perforoi  the  part  of  a  valiant  man,  and  make  the  best  resis-*. 
tance  which  the  comparative  strength  of  his  ship  and  crew  will 
allow  (i). 

By  the  treatise  called  the  Guidon,  it  is  declared,  that  if  the 
master,  by  connivance  with  robbers,  or  by  his  entreaties, 
*obtain  from  them  any  part  of  the  car^^p  by  way  of  payment  [*24P] 


tit.  3.  Dufiet,  art.  10.  The  text  was 
intended  to  apply  to  the  case  of  a 
ship  destined  to  one  place  oiilv.  If 
the  ship  he  destined  to  several  places, 
the  master  should  sail  to  them  in  the 
usual  or  designated  order.  I  appre- 
hend this  doctrine  is  noi  contrary  to 
the  decision  of  the  Court  of  Error  in 
the  case  of  ^ox  v.  Roberts ,  12  East, 
89.  That  case  was  decided  upon  the 
form  of  the  .declaration,  whico  aver- 
red only  that  the  ship  was  bound 
from  L.  to  W.  and  as  this  averment 


was  not  inconsistent  with  the  fact  of 
her  being  bound  to  other  immediate 
places,  it  was  insufficient  to  found 
the  subsequent  allegation,  that  it  was 
the  duty  of  the  owners  to  cause  th^ 
ship  to  proceed  from  L.  to  VV.  with- 
out any  unnecessary  deviation  from 
the  course  of  the  said  voyage. 

(«)  Parker  fy  others  v.  James  if  an- 
othevy  4  Campbell,  112. 

{t)  Ordinance  of  the  i/a«M«-7Wt», 
art.  35, 3G,  37.  Roccus,  not.  70.  JlnU: 
part  2.  ch.  4.  sect.  10. 


waiver  of  damages  as  between  the  master  and  owner,  was  much  disr^ 
cussed  in  Codwise  o.  Hacker,  (1  Gaines  R.  526.) 

It  has  been  supposed^  that  the  case  of  Mason  v.  The  Ship  Blaireau, 
(2  Cranch,  240)  had  decided  generally,  that  the  stopping  to  save  a  ves- 
sel  in  distress  amounted  to  a  deviation.  A  stoppage  to  save  the  per- 
sons on  board  would,  it  is  presumed,  ^pon  principles  of  morals  and  hu- 
manity, not  be  so  deemed.  But  were  the  sole  object  is  to  save  the 
property,  and  the  delay  is  solely  attributable  to  that  purpose,  or  where 
a  part  of  the  crew  of  the  saving  ship  is  put  on  board  to  navigate  the 
distressed  ship,  and  thereby  the  crew  of  the  saving  ship  is  materially 
diminished,  it  may  be  admitted  to  constitute  a  case  of  deviation.  There 
is,  or  at  least  may  be,  a  distinction  between  a  deviation  to  save  life  and 
a  deviation  to  save  property.  See  Phillips  on  Insur.  ch.  12,  page  198. 
Bord  p.  Ship  Cora,  (2  Peters  Adm.  R.  373,  377.  The  case  of  the 
Ship  Blaireau  does  not  seem  to  have  decided  any  general  principal  on 
this  point,  but  depended  on  its  own  circumstances:  See  2  Cranch, 
257,  note.  lb.  263.     Sec  Jt^cobson's  Sea  Laws,  B.  4#  ch.  4,  p.  551. 
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•f  bs  freight,  he  shall  restore  ndi   pvt  i»  tke 

feceifine  the  freight  doe  io  respect  of  it.     Aad  if 

pij  him  the  freight  of  his  ship,  be  alnll  gire  «■ 

moDe J  paid,  and  the  omoey  riiall  be  diatribated  bj  vqr  ^^ 

era!  average  between  the  goods  stolea  and  the  fteighft  ef  the 

ahip  (v).     I  haife  already  mcntiooed  the  proffiHoar  of  the  £■- 

gIM  kgislatore  oo  this  nibject  t  ry. 

If  the  ship  be  drireo  into  a  port  (Mrt  of  the  cowse  rfthafojuge 
bjr  tetDpe^t,  or  the  master  sail  thiiber  for  anj  of  the  bcfate  i— 
tiooed  leasoQs,  he  mun  wait  do  longer  than  neceaatj  reqnires, 
but  cail  again  without  delaj ;  and  for  that  pnrpoae  a^ipif  his 
ship  with  the  requisite  necessaries  or  repain  as  eapeditiovdj 
as  he  can.  (1) 

B.  If  bj  leason  of  the  damage  done  lo  the  dtip,  or  though 
want  of  necessary  materials,  she  cannot  be  repaired  at  all,  or 
not  nithout  tcfj  great  \osb  of  time,  the  master  is  at  Obaif  to 
procure  another  ship  to  transport  the  cargo  to  the  place  of  desd- 
nation  (y).  But  il  his  own  ship  can  be  repsured,  he  is  not  bovni 
to  send  the  cargo  by  another,  but  may  detain  it  till  the  repairs 
are  made,  and  even  hypothecate  it  for  the  expence  of  them : 
that  is,  supposing  it  not  to  be  of  a  perishable  nature  ;  if  it  be  of 
such  a  nature,  and  there  be  not  time  or  opportunity  to  consult 


lu)  Guidon^  cli.  6.  art.  2.  p.  229. 

[x)  AnUy  part  2.  cfa.  4.  secL  10.  & 
IL 

(y)  Laws  ofOUron,  art.  4.  and  Cle- 
tr/w:  thereon.  French  OrdiruincejUv, 
a  tit.3.  ^Vfi.art.  11.  and  Fo/tit  there- 
09«    MoUoy,  book  2.  chap.  4.  sect.  5. 


Ordin.  of  Anticerp^  2  "Uffg-fn*,  p  14. 
art.  a  Ordin.  of  Roitailawiy  9  Jlli- 
ftns,  p  104.  art.  147,  14&  See  akm. 
the  judgment  delivered  by  Lord 
Mansfield  in  the  case  of  Luke  v.  Z^de, 
2  Burr.  889. 


(1)  But  it  may  perhaps  be  no  deviation  to  take  in  an  additional  cargo, 
at  such  port  of  necessity,  if  otherwise  justifiable,  and  no  additional  de- 
lay or  risk  is  occasioned  thereby.  The  proposition  is  stated  thus 
guardedly,  because  the  authorities  do  not  seem  to  furnish  a  satisfactory 
guide.  See  Raine  v.  Bell,  (9  £ast.R.  195.)  Stittv.  Wardell,  (2£^. 
R.  610.)  Sherriff  V.  Potts,  (5  Esp.  R.  96.)  Maryland  Insur.  Co.  r. 
Leroy,  7  Craoch,  26.)  Phillips  on  Insur.  ch.  12,  p.  200, 20L  In  the 
very  recent  case  of  Thorndike  v,  Boardman,  (4  Pick.  R.  471,)  it  was 
held  that  under  a  policy  of  insurance  granting  liberty  to  touch  at  a  port, 
the  ahip  may  take  in  or  discharge  cargo,  without  its  being  considered  a 
deviation,  if  no  delay  or  change  of  risk  is  incurred  thereby,  and  the 
purpose,  for  which  the  liberty  to  touch  waa  granted  is  kept  in  view. 
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the  tmrchaat,  he  oa^bt  either  to<4ranthip  or  sell  it,  accor4ing  as 
the  one  or  the  other  wi]l  be  most  beneficial  to  the  merchant(2;).  (2) 
So  if  the  ship  has  been  wrecked,  and  the  cargo  saved. 
And  if  on  the  high  seas,  the  ship  be  in  imminent  *dan-  [^241] 
ger  of  sinking,  and  another  ship  apparently  of  tuffideiU 
ability  be  passing  by,  the  master  may  remove  the  cargo  into  sucb 
ship,  and  although  his  own  ship  happen  to  outlive  the  storm, 
and  the  other  perish  with  the  cargo,  he  will  not  be  answerable 
for  the  loss.  ( 1 ) 

8.  b*  The  disposal  however  of  the  cargo  by  the  master  is  a 
matter  that  requires  the  utmost  caution  on  his  part.  He  should 
always  bear  in  mind  that  U  is  kis  duty  to  convey  it  to  the  fiace  of 
destination.  This  is  the  purpose  for  which  he  has  been  intrusted 
with  it,  and  this  pdrpose  he  is  bound  to  accomplish  by  every 


(z)  See  the  judgment  pronounced 
by  Sir  W.ScoUj  in  the  case  of  the 
G&ATJTDDi^jB,  JUaxxola,  3  Rob.  A. 


R.  p.  240.  cited  ante,  part  2.  ch.  3. 
sect.  29. 


(2)  The  doctrine  applicable  to  this  subject  has  been  already  consid- 
ered in  the  note  to  part  2,  ch.  3,  §  23,  &  p.  125,  (1)  and  the  subse- 
quent notes  in  the  same  chapter.  See  also,  Broadhurst  v.  Columbian 
Insur.  Co.,  (9  John  R.  17.)  Herbert  v.  Hallet,  (3  John.  693.)  Gris- 
wold  V.  N.  York  Insur.  Co.  (1  John  R.  305.)  Willings  v.  Blight,  {^ 
Peters  Adm.  289.  Post  page  303  and  Aote,  and  Clark  v,  Mass.  F.  &  M. 
Insur.  Co.  (2  Piok.  R.  104.) 

If  on  arrival  at  an  intermediate  port  the  master  refuses,  to  carry  the 
goods  on  to  their  destination,  he  is  not  entitled  to  freight ;  and  the 
owner  may,  under  such  circumstances  demand  to  receive  them  at  such 
port  without  paying  any  freight.  Coffin  v.  Storer,  (5L  Mass.  R.  252.) 
Armroyd  v.  Union  Insur.  Co.  (3  Binn.  R.  437.)  But  it  is  otherwise  if 
the  ship  owner  is  ready  to  transport  the  goods ;  and  he  may  detain 
them  while  his  ship  is  undergoing  necessary  repairs.  Clark  v.  Mass. 
F.  d&  M.  Insur.  Co.  (2  Pick.  R.  104.) 

(I)  In  like  manner  if  a  vessel  is  chartered  for  a  voyage  and  is  suffi- 
cient at  the  commencement  of  it,  and  is  entirely  lost,  or  incapable  of 
pnrsDin^  it,  the  hirer  is  entitled  to  betake  himself  to  another  vessel ; 
and  the  owner  loses  his  freight  upon  the  charter  party.  But  the  hirer 
mast  Dot  abandon  the  vessel,  while  she  can  be  properly  kept  afloat  and 
used  for  the  pwrposes  of  the  voyage  ;'  and  if  repairs  are  necessary  he 
may  make  them  at  the  charge  of  the  owner.  Kimball  r.  Tacker,  (10 
Mass.  R.  192.)    Ante,  note  to  page  140. 


»ii  PART  iiL  CHAP,  nr 

rea5;oD&h]e  and  practicable  methocL  Erenr  act  that  is  sot 
p^rfr V  and  Ftricily  in  furtherance  of  this  datr.  t»  an  act.  fi^r 
both  he  and  his  owners  m^iv  be  made  responsible  ;  mad  tbe  law 
of  E:icli9.fl  doc*  not  recognize  tbe  aothoritT  of  anr  tiibuuaL  tir 
ofliccrr  acting  upon  hU  suggestion  or  at  kl*  instance ;  bat  vill 
•crulinize  th*Ar  acts  as  noch  as  his  own  (r).  (2) 

The  hjpothecaiion  of  the  cargo  is  allowed  by  tbe  marae  lav, 
and  br  tlie  law  of  EnTLinti  also  ;  bat  it  is  allowed  in  tboR 
on  It  in  which  it  is  made  in  furtherance  of  this  porpose. 
sale  of  a  part  has  been  allowed  :  bat  it  was  allowed  in  a 
in  which  the  hypothecation  of  ttie  whole  would  hare  been 
fuL  and  because  it  was  considered  as  a  matter  eqairalent  to  socfa 
hypothecation.     Hypothecation  imports  a  pledge  without  invne- 
diate  change  of  possession  {h),  it  gives  a  right  to  the  party,  who 
makes  advances  upon  the  &ith  of   it,  to  have  the  possession^  if 
his  advances  are  not  repaid  at  the  stipulated  time,  bat  it  learcs 
to  the  proprietor  of  the  things  that  may  be  fajpothecatied, 
[*242]  the  power  of  making  such  repayment,  and  thereby  •free- 
ing Uiem  from  the  obligation.     It  is  therefore  (as  bath 
been  before   observed    (c),)  contrary  to  the  nature  of  this  pio- 
ceeding,  and  consequently  contrary  to  tlie  duty,  and  beyond  tbe 
power,  of  the  master  to  engage  that  tlie  lender  shall  at  mil 
events  have  the  goods  delivered  at  their  place  of  destinatioa  to 
him  or  his  agents,  to  be  there  sold  and  disposed  of  by  him  or 
them,  without  reserving  the  right  of  redemption  to  the  merchant  ; 
and  such  an  engagement  will  not  be  obligatory  upon  the   mer* 
chant,  but  he  will  still  have  the  rigiit  to  take  his  goods  upon 


(a)  See  Hunter  v.  Prinsep  Ifothcrs^ 
JO  F^ust,  378.  post  cIj.  7.  ot*  this  part, 
nc-ct-  17.  6.  Van  Omeron  v.  Doivick 
if  other 9 J  2  Caniu.  42.  Josfvh  Sf  oth- 
ers V.  Knox,  3  Campbell,  ^20.  See 
also  part  1.  ch.  1.  sect.  2.  &  3.  ante, 
page  1 — 11,  and  the  several  cases  of 
Reid  v.  Darb}/.  The  Fanwt  &  El- 
iciRA.     Haynian  4"  others  y.  Moulton 


if  others,  and  Andrews  y.  Gl^otr  there 
cited. 

(b)  Proprie  pigDus  djcimim,  qnod 
ad  creditorem  transit;  hypothec^wL, 
cum  non  transit,  nee  possessio  ad 
creditorem.    Di^,  13.  7.  9.  2. 

(c)  Ante,  part  2.  eh.  3.  sect.  23w  p» 
122. 


(2)  The  right  of  Courts  of  Admiralty  to  entertain  petitions  for  sor- 
veys  of  wrecked  and  injured  ships  seems  incidentally  recognized  m  tbe 
opinion  of  the  Court  in  Janney  r.  the  Columbian  Insurauca  Company^  ( 10 
Wheaton,  R.  411.)-  It  is  believed  that  in  the  British  Yioe  Admirahj 
Courts  in  the  Colonies  ic  has  been  always  exercised. 
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payment  of  the  money,  foi^^hich  they  may  have  been  enga- 
ged (d). 

8.  e*  It  is  obvious  that  this  purpose,  viz,  the  conveyance  of 
the  goods  to  the  place  of  destination,  cannot  possibly  be  effec* 
ted  by  a  sale  of  the  whole  of  them,  and  therefore,  according  to 
the  principles  before  mentioned,  the  master  cannot  in  his  char- 
acter of  master,  have  authority  to  make  such  a  sale  ;  nor  does 
the  law  superadd  such  authority  to  his  character  (e).     What 
then  is  the  master  to  do,  if  by  any  disaster  happening  in  the 
course  of  his  voyage,  he  is  unable  to  carry  the  goods  to  the 
place  of  destination,  or  to  deliver  them  there  f    To  this,  as  a 
general  question,  I  apprehend  no  answer  can  be  given.    Every 
ease  must  depend  upon  its  own  peculiar  circumstances.    The 
conduct  proper  to  be  adopted  with  respect  to  perishable  goods, 
will  be  improper  with  respect  to  a  cargo  not  perishable  :  one 
thing  may  be  fit  to  be  done  with  fish  or  fruit,  and  another  with 
timber  or  iron  :  one  method  may  be  proper  in  distant  regions, 
another  in  the  vicinity  of  the  merchant :  one  in  a  frequented 
navigation,  another  on  unfrequented  shores.    The  wreck  of  the 
ehip  is  not  necessarily  followed  by  an  impossibility  of  sending 
forward  the  goods ;  and  does  not  of  itseff  make  their  sale  a  mea** 
sure  of  necessity  or  expedience  :  much  less-  can  the  loss  of  the 
season,  or  of  the  proper  course  of  the  voyage,  have  this 
■  effect  (e).     An  unexpected  *interdiction  of  commerce,  or  [*2433 
a  sudden  war,  may  defeat  the  adventure,  and  oblige  the 
ship  to  stop  in  her  course ;  but  neither  of  these  events  doth  of 
itself  alone  make  it  necessary  to  sell  the  cargo  at  the  place  to 
which  it  may  be  proper  for  the  ship  to  resort.    In  these  and  ma-   * 
ny  other  cases,  the  master  may  be  discharged  of  his  obligation 
to  deliver  the  cargo  at  the  plaoe  of  destination,  but  it  does  not 
therefore  follow  that  he  is  authorized  to  sell  it,  or  ought  to  do 
so.    What  then  is  he  to  do  ?    In  general,  it  may  be  said  he  is 
to  do  that  which  a  wise  and  prudent  man  will  think  most  condu- 
cive to  the  benefit  of  all  concerned  (/).    In  so  doing  he  may 


(<l)  Johnson  V.  Greave$,  9  Taunlon  I 
344 

(e)  Van  Omeron  v.  Dounck  Sf  oth- 
ers, 2  Camp.  42. 

(/)  See  the  judffment  of  the  Court 
of  Common  Pleas  delivered  by  Ch.  J. 


MaTisfidd  in  Christy  v.  Row,  1  Taun- 
ton, 313.  The  Court  appear  to  have 
thought  that  a  master  bringing  back 
goods  under  such  circumstances, 
might  be  entitled  to  a  compensation 
from  the  propjcietor  of  the  goods^al- 
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expect  to  be  nfe,  because  the  merduuit  irill  not  kave 
be  dissatisfied  ;  bol  what  this  thiog  will  be,  no  genend  tides 
teach  {g).  Some  regard  maf  be  allowed  to  the  intevest  of  the 
ship  and  of  its  oimers^  bat  the  interest  of  the  cargo  mmH  not 
be  sacrificed  to  it.  TranshipaieDt,  for  the  place  of  destinatiaii, 
if  it  be  practicable,  is  the  first  object,  because  that  is  iofivther- 
WBfC/e  of  the  origioal  puqx>9e :  if  that  be  impracticable,  letan, 
or  a  safe  deposit  (A)  may  be  expedient.  The  raerchant  slMwid 
be  consulted,  if  possible  (t*).  A  sale  is  the  last  thing  that  the 
flMster  should  think  of,  because  it  can  onlj  be  justified  by  that 

necessity,  which  supersedes  all  human  lai^.  If  he  sell 
£*244]  without  necessity,  his  owners  *as  well  as  himself,  will  be 

answerable  to  the  merchant  (Ar),  and  they  will  be  equal- 
ly answerable  if  he  places  the  goods  at  the  disposal  of  a  Vice 
Admiralty  court,  in  a  British  colony,  and  they  are  sold  under  aa 
order  of  the  court,  such  a  court  having  no  authority  to  order  a 
sale  (/).  And  the  persons  who  buy  under  such  circumstances, 
will  not  acquire  a  title  as  against  the  merchant,  but  must  answer 
to  him  for  the  value  of  the  goods  (m).  (1) 


though  they  held  be  could  not  recor- 
er  ttoy  thing  ag'ainst  a  charterer  of 
his  ship,  who  was  not  the  proprietor 
of  the  goods  ;  the  service  not  being 
fiir  his  henefiL 

(g)  I  have  not  found  any  general 
niie  or  principle  laid  down  on  this 
subject  in  any  of  the  foreign  Ordi- 
nances or  authors.  The  French  Or- 
dinance. Tit.  du  Fret.  art.  6.  is  as 
Ibllows : — '^S'il  arrive  interdiction  de 
"  commerce  avec  le  pays,  jKJur  lequel 
*!c  vaiRseau  est  en  route,  et  qxCil  soil 
**  Migt  de  revenir  avec  son  ciiarge- 
"  ment,  il  ne  sera  du  au  maitre  que 
•*  Ic  fret  de  Taller,  quand  meme  It  na- 
^virt  auraU  eU  c^ett  allant  et  vt- 


"  nant.^    And  Code  de  Conmifiroe. 
Art.  299. 

(h)  See  an  instance  of  deposit, 
which  seems  not  to  have  been  ques- 
tioned, in  Liddard  v.  Lopes  tf  imiiker, 
10  Cast,  506,  post,  chap.  7.  sect  17.  dl 

(t)  See  ffllson  r.  Millar  if  ottert, 
2  Starkie,  1. 

{k)  Freeman  if  another  r.  E.  L 
Comp.  5  B.  &  A.  617.  and  IfiZiDfi  t. 
Dickson^  2  B.  &  A.  2. 

(/)  Cannon  if  others  v.  Meahum  If 
others,  1  Bing.  Sia  and  8  B.  Moore^ 
127. 

(m)  Morris  if  another  v.  RohinsoHf 
5  R  &  C.  196. 


(1)  Though  the  subject  matter  of  this  section  has  l|pen  much  diactiss- 
ed  in  the  English  Courts,  and  some  diversity  of  judgment  has  been  ex- 
pressed at  difierent  tiroes,  yet  in  America  few  cases  have  called  lor  any 
expression  of  judicial  opinion  respecting  it.  It  seems  to  have  been  gen- 
erally taken  for  true,  that  whenever  new  emergencies,  unprovided  fox 
by  the  parties,  arise  during  the  voyage,  the  acts  of  the  roaster  done  in 
good  ftith  in  the  exercise  of  a  fair,  wise  and  reasonable  discretion  are 
obligatory  upon  tbeoL    Perhaps  this  rule  does  not  differ  materially  in 
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9.  Moi»ov«r,  the  master  must  duriag  thei  voyage  take  all  peg* 
care  of  the  cargo  (n).  If  it  require  to.  be  aired  or  ventila-» 
tody  as  fruit  and  boibo  other  things  do,  he  must  take  the  usual 
and  proper  methods  for  this  purpose  (o) ;  and  although  he  is  not 
responsible  for  injury  done  to  it  in  consequence  of  a  leak  in  the 
ship  occasioned  by  tempest  or  other  accident ;  yet  wh^re  rata 
occasioned  aleak  in  the  vessel,  whereby  the  goods  were  spoiledf 
the  master  was  held  responsible  for  the  damage,  notwithstaod* 
ing  the  crew  afterwaids,  by  pumping,  &c.  did  all  they  could  to 
preserve  the  cargo  from  iiqury  (p).  And  this  delerminatkn 
agrees  with  the  rule  laid  down  by  Roccus^  who  says,  if  mice  eat 
the  cargo,  and  thereby  occasion  no  small  mjury  to  the  mercfaaiiCy 
the  master  must  make  good  the  loss,  because  he  is  guilty  of  a 
&ult.  Yet  if  he  had  cats  on  board  his  ship,  he  shail  be  ezons* 
ed  {q)*    This  rule  and  the  exception  to  it,  although  bearing 


(n)  Emerigoriy  torn.  i.  p.  377. 
o)  See  iMvidson  v.  GioynMf   13 
East,  381. 

ip)  Dale  r.  HaU,  1  Wils.  281. 

Iq)  RoccuSj  not  58.  and  see  Jon^ 


on  Bailments,  p.  105.  This  rule  is 
laid  down  In  tbe  ConsoUUo  dd  more, 
cap.  65  &  66.  and  adopted  by  all  £>r- 
eign  writers  on  this  subject  Erne- 
rigon,  torn.  i.  p.  377,  378. 


its  application  from  that  asserted  in  the  text.     In  respect  to  causes  of 
the  sale  of  ship  or  cargo,  courts  of  law  seem  inclined  to  hold  a  strict 
doctrine,  and  to  require  a  strong  necessity  to  justify  the  sale  by  the  ma»* 
ter.     Cannan  v.  Meaburn,  (1  Bing.  R.  243.)     Robertson  v,  Clarke,  (1 
Bing:  B.  445.)     Idle  v.  Royal  £x.  Insur.  Co.  (S  Taunt.  755,  3  Bro.  d& 
Bing.  151^  note.     In  Smith  v.  Martin,  (6  Binn.  R.  262,)  the  court  held 
that  when  a  ship  is  driven  out  of  her  course  by  stress  of  weather,  the 
charge  of  the  cargo  devolves  on  the  master,  whose  duty  it  is  to  take  care 
of  it.     In  such  case  be  has  power  to  sell  goods,  which  are  perishable 
or  damaged.     But  he  has  no  right  to  sell  goods,  which  are  in  good  con- 
dition and  not  perishable  without  the  orders  of  the  owners,  to  whom  he 
is  bound  to  give  immediate  information.     If  he  sells  contrary  to  his  du- 
ty, he  is  liable  to  an  action  for  damages.     In  Scull  v.  Briddle,  (2  Wash. 
Cir.  R.  150,)  the  power  of  the  master  to  sell  in  cases  of  necessity,  where 
that^ecessity  arose  kbroad,  was  admitted ;  but  it  was  denied  to  exist  in 
the  country  where  the  owner  lives.     See  also,  Dodge  v.  Union  Insur. 
Co.  (17  Mass.  R.  478.)     Whitney  ».  Firemen  Insur.  Co.  (18  John  R. 
208.)     Fontaine  ».  Phoenix  Insur.  Co.  (11  John  R.  293.)     Warder  v. 
La  Belle  Creole,  (1  Peters  Adm.  R.  31,  37.)     The  Fanny  Vnd  Elmira, 
(Eden.  R.  117,)  Ante,  p.  132,  note.    Gordan  v.  Mass.  P.  &  M.  Insur. 
Co.,  (2  Pick.  R.  249.) 
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somewhat  of  a  ludicrous  air,  furnish  a  good  illustration  of  the 
general  principle,  by  which  the  master  and  owners  are  held  re- 
sponsible for  every  injury,  that  might  have  been  prevented  by  hu- 
man foresight  or  care.  In  conformity  to  which  principle, 
[^245]  they  are  responsible  for  ^goods  stolen  or  embezzled  on 
board  the  ship  by  the  crew  or  other  persons  (r),  or  lost 
or  injured  in  consequence  of  the  ship  saib'ng  in  fair  weather 
against  a  rock  or  shallow  known  to  expert  mariners  («).  (i) 

So  where  in  a  voyage  from  Hull  to  Gairub&rough  a  vessel  was 
sunk  in  the  river  Trent  by  striking  aga,inst  the  anchor  of  another^ 
which  anchor  Idy  under  water,  and  without  a  buoy,  whereby 
some  goods  in  the  former  were  injured,  the  owners  thereof 
were  held  responsible  for  the  injury  (t). 

*10«  If  the  master,  being  compelled  to  take  refuge  in  a  for- 
eign port  during  the  course  of  his  voyage,  has  occasion  for  mo- 
ney for  the  repairs  of  the  ship,  or  other  expence  necessary  to  en- 
able him  to  prosecute  and  complete  the  voyage,  and  cannot  oth- 
erwise obtain  it,  .he  may,  as  hath  been  before  observed,  either 
hypothecate  the  whole  cargo  or  sell  a  part  of  it  for  this  pur- 
pose (u) ;  in  the  latter  case,  if  the  ship  reach  the  place  of  desti- 
nation, the  merchant  will  be  entitled  to  receive  the  clear  value, 
for  which  the  goods  might  have  been  sold  at  that  place  (a:) ;  or 
he  may  take  the  sum  for  which  the  goods  actually  sold,  and  if 
he  is  content  to  do  so,  he  may  deduct  that  sum  from  the  money 
payable  for  the  freight  of  his  other  goods ;  and  this,  although 
the  owner  may  have  assigned  the  freight  to  a  third  person,  and 


(r)  Roccus,  not.  40.  fFdltvood,tit. 
:9.  p.  30. 

(*)  EmerigoTiy  torn.  i.  p.  373.  Roc- 
,cus,  not.  55. 

(t)  Proprietors  of  the  TVent  and 
Mersey  Navigation  v.  Wood^  East, 
^er.  1785.  in  K.  B. 

(m)  The  Gratitudine,  Mazzola,3 
Rob.  A.  R.  240.  cited  ante,  part  2, 
^h.  a  sect.  33.  p.  129. 

{x)  Alers  fy  others  v.  ToMn  Sf  oth- 


ers, at  Guildhall,  October  30,  1602. 
Before  Lord  Ellenboroughy  Ch.  J.  and 
a  special  jury.  Laws  of  Olerony  art 
22.  Ordin.  of  Wisbuy,  art  35,  45, 
69.  French  Ordinance,  liv.  2.  dt  1. 
du  Capitaine,  art.  19.  liv.  3.  tit  3. 
Fret,  art.  14.  and  'Valin  thereon.  JFV 
thier,  Ch.  Partie,  num.  33,  34.  See 
also  MoUoTfj  book  2.  chap.  2.  sect.  14. 
And  Ordm.  of  Rotterdam^  art^  133^ 
134, 135.  2  Magens,  102,  lOa 


(1)  The  same  do<;irioe  has  been  held  in  our  courts  as  to  embezad^ 
ments  by  the  crew  during  the  voyage,  even  though  no  personal  fault  mr 
negligence  is  imputed  to  the  roaster.  Schieffelin  r.  Hanreyi  (6  Jo^ui.  R. 
170.)     Watkinson  v,  Laughton,  (8  John,  R.  213.) 
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the  goods  were  sold  without  an  urgent  necessity  (y).  (2)  If  the 
ship  afterwards  perish,  and  reach  not  the  destined  port,  the  Ord- 
inance of  fVisbuy  expressly  declares  that  the  money  rais- 
ed by  this  sale  shall  be  paid  to  the  merchant  by  the  ^mas-  [^246] 
ter  (z) ;  and  Chirac,  Kurick,  Valin,  and  Pothier,  agree 
in  opinion  that  the  money  is  in  such  a  case  due  not  only  from 
the  master,  but  also  from  the  owners,  because  it  was  expended 
for  a  purpose  of  which  they  were  at  all  events  liable  to  Sustain 
the  charge.  But  none  of  the  other  Ordinances  contain  such  a 
provision  ;  and  Emerigon  contends  on  the  authority  of  the  Con- 
solato  ddmare,  and  of  the  Ordinances  of  Oleron  and  Antwerp,  that 
the  money  is  only  payable  in  case  of  the  safe  arrival  of  the  ship  ; 
which  was  the  opinion  also  of  several  persons,  whom  Pothier 
consulted.  And  this  doctrine  seems  the  most  reasonable,  as  the 
merchant  is  not  thereby  placed  in  a  worse  situation  than  if  his 
goods  had  not  been  sold,  but  had  remained  on  board  the  ship. 
I  cannot  find  that  the  question  ever  arose  in  this  country.  By 
the  Code  de  Commerce,  the  master  is  to  account  for  the  price 
received,  deducting  the  freight :    Art.  298.  (1) 


(v)  Campbell  v.  Tliompaon,  1  Star- 
kie,  490. 
(z)  Art.  68.    See  Emerigon,  torn. 


2.  p.  445,  where  the  several  authori- 
ties here  referred  to  are  cited. 


(2)  In  the  case  of  the  ship  Packet,  (3  Mason,  R.  255,)  it  was  held 
that  if  the  property  of  a  shipper  be  taken  and  sold  to  relieve  the  ship's 
necessities,  and  to  enable  her  to  perform  the  'voyage,  the  party,  whose 
property  is  so  taken,  has  a  right  of  contribution  over  against  the  other 
owners  of  the  cargo,  and  is  not  confined  to  his  remedy  against  the  ship 
owners.  See  also,  the  Gratitudine,  (3  Rob.  240,  264.)  The  Hofihung, 
(6  Rob.  383.)     See  note  to  page  121.  (1) 

(1)  The  duty  of  the  master  in  case  of  capture  by  a  belligerent  has  been 
already  adverted  to  in  the  note  to  page  132.  This  duty  does  not  cease 
on  the  capture.  He  ought  to  contribute  his  exertions  to  rescue  the 
property 'from  condemnation  by  interposing  a  claim  and  exhibiting  in 
support  of  it  the  documents,  with  which  he  has  been  furnished  for  the 
protection  of  the  cargo.  If  by  his  negligence  in  the  performance  of 
this  duty  the  proprietor  of  the  goods  sustains  damage,  the  master  ii  re-* 
sponsible  to  him  to  the  extent  of  the  damage.  But  if  he  act  with  good 
faith  and  reasonable  diligence,  he  will  be  protected,  even  though, there 
bas  been  a  condemnation  of  the  property  in  consequence  of  a  mistake 

40 
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isi*tcr  h'Z'm^eT^r  c^i^-it  *f*:ti:n  the  ^zc^is  ca  t<fird  L-r 
ihip-  cxit^i  Li«*<e  p^t::::^-!*  st*  b:*!^-  as  tr-t  TZjerchirt  wccic 
thea  h»7e  t--^  oiioor^-rjtT  of  ^x^-^.r.  rg^  tbsir  ccoiit:  xi.     Et  ti-: 

Yaiz*-'^  wh>:b  are  to  trin?T-orl  ih-eni  to  tie  c^sit.  and  Bt  ir.r 
i'jTO^,  r  h^  na  ^  V  dc-  lai  a  ihe  !*  2  ^  ten  h  t  u.e  5.^ :  d's  «>1-?-  d/'-'.-jr 
10  h^s  corrLTi^ntirr  on  me  law*  of  O V-*:^,  sai*  tlu  ihe  sa^r^e 
power  is  gi'.en  bj  the  Oriln:iiice  of  P''^U>  ri?  ^«fr:i.-t.  and  b]K 
the  CoT^-^J'jto  t^-l  Kcre.  and  that  the  letter  all\>w5  him  to  dt:u:Q 
goods  cqnal  in  ralac  to  fcor  timei  the  aa>xint  of  the  freizh*- 
The  ordin^nre  of  Iiz::^r^.'::iti  allows  the  master  to  drtaji  tbe 
gooria  for  Lis  freight  bat  requires  him  to  unloed  and  take  care 
of  tliem,  that  ther  mar  not  be  diminished  or  sp-^iled  «^"-  Li 
Enz^r.rd  the  practice  is  to  send  such  goods  as  are  not  re^iiire-i 
to  be  landed  at  ar,T  particular  dock,  to  a  public  wLaril  and  or- 
der ihe  wharfinger  not  to  part  with  ihem,  till  ihe  freight  and  oth- 
er charges  are  paid,  if  tlie  master  is  doubtful  of  the  payment.  (-; 

fm)  ArL  57.  j      (o-  Art.  21.  note  3L  jasc  7^ 

in)  IJT.  3.  tit,  S,/rcL  art-  23-  J       >,  Art- 157,  loS.  2.Va^nu,  lOTi. 

hare  reeeired  the  approbation  of  the  Court  in  Lewis  r.  Hancock,  (II 
Mass.  R.  72)  and  Ingersoll  r.  Van  Bokelin,  (7  Cowen  R.  670.)  See 
alsOy  Lane  r.  Penniman,  (4  Mass.  R.  9L)  Hodgson  f.  Batts,  (3 
Crancb,  140.)  Post,  note  to  page  273,  (1),  and  ante,  note  to  page  107, 
(2),  and  page  115. 

The  lien  of  the  master  on  the  goods  for  freight  may  bowerer  be  de- 
feated bj  possession  taken  under  a  hostile  embargo  on  the  ship,  where 
the  cargo  is  exempted  from  the  embargo.  The  Theresa  Ronita,  (4 
Rob,  R.  236.)  But  where  a  neutral  ship  carries  enemy  prc^iertj,  she  b 
often  entitled  to  freight  in  cases  of  capture,  if  the  conduct  of  the  voyage 
is  free  from  illegality,  or  bad  faith.  The  Copenhagen,  (1  Rob.  R.  289.) 
See  2  Wheaton  R.  Appendix,  1, 53. 

(2)  The  right  to  retain  goods  for  freight  exists  only,  when  there  is 
no  counter  agreement  between  the  parties,  for  it  may  be  waired  by 
them.  Chandler  r.  Belden,  (18  John.  R.  157.)  Where  the  pcrfor- 
mance  of  the  voyage  is  prevented  by  a  blockade  of  the  port  of  destina- 
tion, no  lien  or  right  of  detention  for  freight  exists.  Stoughton  v.  Rap- 
pelo,  (3  Scrg  and  Rawle,  559.) 
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And  by  the  law  of  England,  if  the  master  once  p^rts  with  the 
possession  oat  of  the  hands  of  himself  and  his  agents,  he  loses 
his  lien  or  hold  upon  the  goods,  and  cannot  after\rards  reclaim 
them  (q).  If  the  master  land  his  goods  at  any  paiticular  wharf 
or  dock,  in  obedience  to  an  Act  of  Parliament,  lie  does  not 
thereby  part  with  his  lien  (r).  If  goods  are  landed  and 
sold  by  the  officers  of  the  customs,  *the  freight  no<  hav-  [*249] 
ing  been  paid,  the  produce  of  the  sale  is  to  be  fiist  ap- 
plied to  the  payment  of  the  freight  (*). 

The  baggage  of  a  passenger  may  be  detained  for  the  passage 
money,  which  is  to  be  considered  as  payable  in  respect  of  the 
person  and  his  baggage,  but  the  passenger  himself  cannot  be 
detained,  nor  the  clothes  taken  from  his  person  (t).  (1)  The 
master  has  no  right  to  detain  goods  actually  brought  for  the 
payment  of  what  is  usually  called  dead  freight,  as  I  have  before 
observed  (m).  •  •        • 

12.  The  manner  of  delivering  the  goods  and  consequently  the 
period,  at  which,  the  responsibility  of  the  master  and  own- 
ers will  cease,  depend  upon  the  ^custom  of  particular  places, 
and  the  usage  of  particular  trades  (a?).  Thus  a  hoyman, 
who  brings  goods  from  an  out-port  into  the  port  of  London,  is 
not  discharged  by  landing  them  at  the  usual  wharf,  but  is  bound 
to  take  care  and  send  them  out  by  land  to  the  place  of  consign- 
ment {y).  And  if  the  consignee  require  to  have  the  goods  de- 
livered to  himself,  and  direct  the  master  not  to  land  them  on  a 
wharf  at  London,   the  master   must  obey  the   request ;  for  the 


(of  By  the  French  Ordinance,  liy. 
a  ut.  3.  Fret  art.  24.  The  lien  or 
privilege  continues  while  the  goods 
are  on  board  the  ship,  in  the  lighters, 
or  on  the  quay,  and  even  for  a  fort- 
night after  they  have  been  delivered, 
provided  they  have  not  in  the  mean 
time  passed  into  the  hands  of  a  third 
person.  So,  by  the  Code  de  Com. 
Art.  307. 

(r)  Wilson  if  others  v.  Kramer  fy  oth- 
erSy  1  M.  &  S.  157.  The  goods  in 
this  case  were  landed  under  the 
fFtst  India  Dock  Act,  39  Geo,  3.  c. 


69,  which  does  not  expressl}^  re- 
serve the  lien  for  freight,  as  is  done 
by  the  London  Dock  Act,  45  Geo, 
3.  c.  58.  s»  15. 

(s)  6  Geo,  4.  c,  107.  s,  134. 

[t)  Wolf  V.  Summtrs,  before  Lait' 
rence,  J.  at  Guildhall,  2  Camp.  631. 

(u)  See  before  ch..  1.  of  this  part, 
sect.  7,  page  171. 

(x)  See  Valin  on  the  French  Or- 
dinance, torn.  1.  p.  530. 

(y)  WardeU  v.  MouriUyanf  2  Es- 
pin.  N.  P.  cases,  603. 


(1)  In  general  the  Law  in  relation  to  passage  money  of  passengers 
is  the  same  as  that  respecting  freights  Howland  v.  The  Lavinia  (I 
Peters  Adm.  R.  126.) 
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wharfinger  jas  no  legal  right  to  insist  upon  the  goods  bein; 
landed  at  ks  wharf,  although  the  vessel  be  moored  against  it 
(z).  But  in  the  case  of  ships  coming  from  a  foreign  countrr. 
delivery  at  a  wharf  in  London  discharges  the  master  (a).  If  the 
consignee  send  a  lighter  to  fetch  the  goods,  it  seems  the  master 
of  the  ship  ii  obliged  bj  the  custom  of  the  river  Thcrnes  to 
watch  them  in  the  lighter,  until  the  lighter  is  fullj  laden ;  and 
he  cannot  discharge   himself  from  this  obligation  by  declaring 

to  the  lighterman  that  he  has  not  hands  to  guard  the  ligfa- 
[*250]  ter,  anless  the  consignee  consent  *to  release  him  from 

the  performance  of  it  (b)  :  But  it  has  been  much  contest- 
ed whether  the  master  is  bv  the  usa^e  bound  to  take  care  of 
the  lighter,  after  it  is  fiillj  laden,  until  the  time  when  it  can  be 
properly  removed  from  the  ship  to  the  wharf;  at  a  trial  on  this 
question,  it  was  held  that  the  master  was  not  obliged  to  do  this 
(f).  When  ships  arrive  from  Turkey^  and  are  obliged  to  per- 
form quarantine  (</)  before  their  entry  into  the  port  of  Ijondon^ 
it  is  usual  for  the  consignee  to  send  down  persons  at  his  own  ex- 
penc^,  to  pack  and  take  care  of  the  goods  ;  and  therefore  where 
a  consignee  had  omitted  to  do  so,  and  goods  were  damaged  by 
being  sent  loose  to  shore  ;  it  was  held  that  he  had  no  right  to 
call  upon  the  master  of  the  ship  for  a  compensation  {e)  (1) 

{z\  Sy€dsr.Hay,A  Ten  Rep.  K.  [  ^oods  aES^nst  tlie   n«rfaterniaii,  and 
B.  2<0.  I  the  plaintid*  obtained  a  verdict.    At 

{a   By  BuUer,  J.  Arffnendo  in  the  !  a    former    trial    before    Sir   James 
rase  of  Hifde  v.  Trtnt  V  -Vf  rwy  .\a- 
rifi^.  Comp.  5  Ter.  Rep.  K-  B.  -i*?. 

(6'  Cathy  If  another  X.  Wintrin^- 
karfk.  Peak's  \.  P.  cases.  150. 

(c^  Robin wn  t.  7^#rpln  if  anoiher, 
GuilJhaU  Sit.  after  T.  T.  lH»a.  be- 
fore Lord  I^mborouck,  Cb.  J.  TTiia 
was  aa  action  by  the  owner  of  tbe 

■  .       ■- — — ■ 

(1)  If  the  goods  on  the  airiraJ  of  the  ship  are  put  on  board  of  a 

lizhter  hired  in  the  nsual  wav,  and  the  owner  of  ihem  takes  the  cosiodj 

of  them  before  they  are  landed,  the  master  is  discbtirged,  notwithstand- 

iog  a  subsequent  loss.     Strong  r.  NataJIy^  (4  Bos.  and  PulL  16.) 


Mansfield^  Cb.  J.  the  plaintiff  had 
been  nonsuited. 

(d   As  to  Quarantine,  see  jl<jt  45. 

Gto.  a  c.  10  <.  a.  <JL 

\ti  Dunnjjft  T.  Joii_ye^  before  Lord 
AVtiyon.  Ch.  J.  at  Guiklhail  Sit  p. 
Mici.  T.  1760. 
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OF   THE   CAUSES    WHICH   EXCUSE 

OWNERS. 


*jt  xxxr    mn.%rx 


r%.x^iir    — 


'  I.  It  has  been  already  intimated  (a)  that  a  carrier  is  in  general 
excused  for  a  non-performance  of  the  contract  on  his  part,  oc- 
casioned by  any  event  falling  within  the  meaning  of  the  expres- 
sion Act  of  God  and  the  King^s  enemies.     The  expression  ^d  o^ 
God  denotes  natural  accidents,   such  as  lightning,  earthquake, 
and  tempest ;  and  not  accidents  arising  from  the  negligence  of 
man  (b)  ;  for  which  it  has  been  already  shewn  that  the  master 
and  owners  like  other  cpmmon  carriers,  are  sometimes  answera- 
ble, although  no  actual  blame  may  be  imputable  to  them  ;  for  ia 
considering  whether  they,  or  other  carriers,  are  chargeable  for 
any  particular  loss,  the  question  is,  not  whether  the  loss  happen^ 
ed  by  reason  of  the  negligence  of  the  persons  employed  in  the 
conveyance  of  the  goods,  but  whether  it  was  occasioned  by  any 
of  those  causes,  which  either  according  to  the  general  rules  of 
law,  or  the  particular  contract  of  the  parties,  afford  an  excuse 
for  the  non-performance  of  the  contract. 

Thus  the  master  has  been  held  answerable  for  a  loss  of  the 
goods  occasioned  by  a  seizure  of  the  ship  by  the  officers  of  the 
revenue,  for  a  supposed  violation  of  .the  Revenue  Laws,  although 
in  the  result  of  the  proceedings  under  the  seizure  it  may  ap- 
pear that  there  was  no  cause  for  condemnation,  (c).  *So  [*252] 
probably  the  master  and  owners  would,  by  the  common 
law,  be  answerable  for  a  loss  arising  from  the  negligence  or 


(a)  In  the  preceding  chapter, 
sect.  2. 

In  the  preamble  to  the  Statute  26. 
Geo,  3.  c.  86,  the  cases,  in  which  the 
master  and  owners  are  exempted 
from  regponsibihty,  arc  expressed 
to  be  accidents  hy  Ae  King's  enemies, 


the  perils  of  (he  sea^  or  the  ad  of  God. 

(h)  Trent  if  Mersey  J^amgation 
Company  v.  Wood,  East.  Term,  23 
Geo,  3.  in  K.  R  Forward  y.  Pittardj 
1  Ter.  Rep.  K.  B.  27. 

(c)  Gosling  v.  Higgins,  1  Camp- 
belJ,  451. 


/" 


/ 
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wharfin^^  of  a  local  pilot,  to  whom  the  direction  of  the  ship 
l£ii)(j^<!€cssarily  intrusted  ((/),  (1)  but  this  rcsponsibihty  (in  certain 
y^^s  at  least)  is  now  taken  away  by  an  Act  of  Parliament  (f). 

So  in  an  action  (/)  brought  against  the  master  of  a  vessel  navi- 
gating the  rivers  Oust  and  Huniber  from  Selhy  to  Hvll^  by  a  per- 
son whose  goods  had  been  wet  and  spoiled;  at  the  trial 
[*253]  whereof  it  appeared  in  evidence,  that  at  the  entrance  *of 
the  harbour  at  HuU  there  was  a  bank,  on  which  vessels 
used  to  lie  in  safety,  but  of  which  a  part  had  been  swept  away  by 
a  great  flood  some  short  time  before  the  misfortune  in  question,  so 
that  it  had  become  perfectly  steep  instead  of  shelving  towards 
the  river ;  that  a  few  days  after  this  flood  a  vessel  sunk  by  get-  * 


(d)  See  the  opinion  of  the  Cb. 
Justice  in  Bowcher  v.  ^oidstronif  1 
Taunton j  568. 

(e)  StcU.  6.  Geo.  4.  c.  125.  s.  55. 
(/)  Smith  V.  Shepherd,  This  cause 

was  first  tried  at  the  suiKiUier  assizes 
for  Yorkshire,  1795,  and  tlie  plain- 
tiff non^suited ;  the  Judge  being  of 
opinion  that  no  case  of  negligence 
was  proved.  The  non^-suit  was  set 
aside  by  the  Court  of  King's  Bench, 
and  a,  new  trial  granted,  that  the 
facts  might  be  more  fully  inquired 
into.  It  was  tried  a  second  time  at 
the  Lent  assizes  following.  The  ac- 
count in  the  text  is  of  the  evi- 
dence given  at  the  second  trial,  which 
differed  in  some  particulars  from 
that  given  at  the  Jlrsl  trial.  In  Eas- 
ter term  following,  a  new  trial  was 
moved  for,  but  a  rule  to  shew  cause 
refused. 

Several  ship-owners,  being  great- 
ly alarmed  at  the  decision  of  this 
cause,  petitioned  Parliament  for  an 
alteration  of  the  law  on  this  subject: 
and  a  bill  passed  the  House  of  Com- 
monSf  enacting,  that  no  owner  or 
master  of  any  ships  or  vessels,  em- 
ployed in  the  navigation  of  the  hi^h 
seaSj  should  be  subject  to  answer  for 
any  loss  or  damage,  which  should 
happen  to  any  goods  on  board  by 
any  acculent  whatever,  unless  the 
same  should  happen  or  arise  "by 


"or  through  the   robbery,  embez- 
"  zlement,    secreting,     or     making 
"  away  with,  or  by  or  through  the 
"  actual  default,  of  the  said  owner 
"or  owners,  master,  mariners,  or 
"  other  person  or  persons  employed 
"in  and   on  board  of   such    shi))8 
"  or  vessels  ;    any    law,  usage,  or 
"  custom  to  the  contrary  thereof  in 
"anywise   notwithstanding."     And 
that  no  owner  or  master  of  any  ship 
or  vessel  employed  in  the  navigation 
of  the  tidetoay  of  any  river^  and  not 
employed  in   the  navigation  of  the 
high  seas,  should  be  subject  to  an- 
swer for  any  loss  or  damage  which 
should  "happen  or  arise  at  oir  be- 
"  low  any  port  or  place  in  such  tide- 
"  way,  where   ships  or  vessels  em- 
"  ployed  in  the  coasting  trade,  do  or 
"  shall  load  or  discharge  by  entry  or 
"  sufferance;"  to  any  goods  on  board, 
unless  such  loss  or  damage  should 
hap])en  or  arise  in  the  ways  before- 
mentioned  with  respect  to  ships  nav- 
igating the  high  seas. 

But  this  bill  was  rejected  by  the 
House  of  Loi'ds. 

This  led  to  the  alteration  of  the 
bill  of  lading  mentioned  before,  part 
iii.  chap.  2.  sect.  3.  and,  I  presume, 
also  to  the  notice  mentioned  lo  have 
been  given  in  the  case  of  Ellis  v. 
Turner  Sf  another^  part  ii.  chap.  2. 
sect.  6.  p.  96. 


(1)  The  doctrine  in  Snell  v.  Rich,  (1  John  R.  305)  seems  to  point 
to  a  different  conclusion  as  to  the  liability  of  the  master/  where 
a  pilot  is  on  board.     See  note  to  page  161. 
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ting  on  this  bank,  and  her  mast,  which  was  carried  away,  was 
suffered  to  float  in  the  river  tied  to  some  part  of  the  vessel : 
and  that  the  defendant  upon  sailing  into  the  harbour  struck 
against  the  mast,  which,  not  giving  way,  forced  the  defendant's 
vessel  towards  the  bank,  where  she  struck,  and  would  have  re- 
mained safe,  had  the  bank  been  in  its  former  situation,  but  on 
the  tide  ebbing  her  stern  sunk  into  the  water,  and  the  goods 
were  spoiled  :  upon  which  the  defendant  tendered  evidence  to 
shew  that  there  had  been  no  actual  negligence :  Mr.  Justice 
Ueathf  before  whom  the  cause  was  tried,  rejected  the  evidence ; 
and  he  further  ruled  that  the  act  of  God,  which  could  excuse 
the  defendant,  must  be  immediate  ;  but  this  was  too  remote  ;  and 
directed  the  jury  to  find  their  verdict  for  the  plaintiff;  and  they 
accordingly  did  so.  The  case  was  afterwards  submitted  to  the 
consideration  of  the  Court  of  King's  Bench,  who  approved  of 
the  direction  given  by  the  learned  Judge  at  the  trial,  and  the 
plaintiff  succeeded  in  the  cause.  There  does  not  appear  to 
have  existed  in  this  case  any  bill  of  lading  or  other  instrument 
of  contract;  and  the  question  therefore  depended  upon  general 
principles,  and  not  upon  the  meaning  of  any  particular  words, 
or  exception. 

The  only  exception  formerly  made  in  the  common  bill  of  la- 
ding was  of  the  periU  of  the  sea^  which  words  certainly  denote 
the  natural  accidents  peculiar  to  that  element,  and  in  more  than 
one  instance  have  been  held  to  extend  tp  an  event  not  attribu- 
table to '  natural  causes.  The  several  words  lately  introduced 
into  the  exception  of  the  bill  of  lading  (g)  have  hitherto  furnish- 
ed matter  for  one  judicial  determination  only,  which  has 
been  already  noticed.  In  *the  present  chapter  there-  [*254] 
fore,  I  shall  first,  consider  the  meaning  of  this  extensive 
phrase,  perils  of  the  sea,  and  then  proceed  to  mention  other  ex- 
cuses, which  the  wisdom  of  the  Legislature  has  introduced  in 
very  late  times. 

2.  In  considered  this  subject,  the  first  question  that  presents 
itself  to  the  mind  of  an  English  Lawyer,  is,  how  is  the  question 
of  perU  of  the  sea  to  be  decided  ?  The  particular  manner  in 
which  a  loss  happens,  must  always  be  a  question  of  fact, 
but  admitting  it  to  have  happened  in  a  particular  manner,  is 

•  • 

ig)  See  ch«  2.  of  this  part,  aect.i3.  p.  214. 
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the  Judge,  before  whom  a  cause  is  tried,  to  pronounce  whether 
that  manner  be  a  peril  of  the  sea,  or  are  the  Jury  to  declare  it  by 
their  verdict.?  In  general  the  construction  of  ambiguous  ex- 
pressions in  written  instruments  is  the  proper  province  of  the 
Judge  ;  but  in  mercantile  instruments  it  often  happens  tliat  the 
Judge  must  have  recourse  to  the  usage  of  trade,  and  the  prac- 
tice" among  merchants,  to  obtain  a  proper  knowledge  of  the 
meaning  of  the  words.  When  the  meaning  of  the  words  is  asr 
certained,  it  will  rarely  happen  that  the  Judge  and  jury  can  differ 
in  the  conclusion  ;  and  probably  this  question,  although  it  might 
afford  matter  of  speculation,  will  never  become  a  subject  of  se- 
rious practical  inquiry. 

A  very  remarkable  case  to  this  purpose  happened  about  the 
end  of  the  reign  of  Charles  the  First.    To  an  action  of  covenant 
on  a  charter-party,  which  contained  an  exception  of  the  perils 
of  the  sea,  the  defendant  pleaded  that  the  ship  was  taken  byhos^ 
tile  persons  unknown,  armed  in  a  warlike  manner ;  and  there- 
upon the  question  whether  such  a  capture  were  within  the  ex- 
ception, was  brought  before  the  Court  by  a  demurrer  in  the 
most  strict  technical  form  ;  the  Court  however  took  the  opinion 
of  several  merchants  by  certificate  in  writing,  and  afterwards 
by  examination  in  open  Court,  upon  the  meaning  of  the  words 
of  this  exception  as  established  by  usage  among  them,  and  de- 
cided in  conformity  to  such  opinion  (h).  ' 
r*255]     *At  the  trial  of  a  cause  before  Lord  Kenyon,  in  an  ac- 
tion upon  the  case  brought  by  a  merchant  against  the 
owner  of  a  ship,   for  not  safely  conveying  goods,  where  the 
whole  matter  was  left  open  for  discussion  by  a  plea  of  the  gen- 
eral issue,  this  question  was  proposed  to  be  agitated  by  the  coun- 
sel.    His  .Lordship  however,  without  hesitation,  declared  his 
opinion  to  be,,  that  the  question  was  purely  a  matter  of  fact  for 
the  consideration  of  the  jury ;  upon  the  particular  circumstan- 
ces of  the  case  the  jury  and  his  Lordship  coincided,  and  there- 
fore the  case  afforded  no  opportunity  of  a  more  solemn  discus- 
sion of  the  question  (t). 

These  cases  certainly  furnish  very  strong  authority  to  shew, 

(h)  Pickering  v.  Barclay,  2  Roll,  tiff",  and  Hale  for  the  defendant. 
Ab.  248.  and  Style,  J  32.  The  case  (i)  BuUer  v.  Piskery  Sit.  p.  Mich- 
was  argued  by  Twisden  for  the  plain-     Ter.  40  Geo.  3,  at  Guildhall. 
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that  even  if  the  decision  of  this  question  does  strictly  and  pro- 
perly belong  to  the  Judge,  yet  his  decision  will  be  guided  by 
usage  and  the  course  of  practice  among  merchants,  which  are 
matters  of  evidence  and  of  fact. 

3.  In  the  case  of  Pickering  v.  Barclay,  which  I  have  just  be- 
fore alluded  to  (A:),  the  ship  had  been  overpowered  and  plun- 
dered on  the  high  seas  by  pirates,  and  the  question  was,  wheth- 
er the  owners  were  answerable  for  the  goods ;  and  it  was  deter- 
mined in  the  manner  before-mentioned,  that  they  were  not  an- 
swerable, "  because,"  says  the  reporter,  "  the  taking  by  pirates 
"  was  accounted  a  peril  of  the  sea."  The  same  question  receiv- 
ed a  similar  decision  not  long  afterwards  in  another  cause  {I). 
These  determinations  agree  with  the  rule  of  the  civil  law  (w) : 
And  in  the  case  cited  in  the  preceding  chapter  (n),  in  which 
the  owners  were  held  responsible  for  goods  taken  ky  robbery 
from  the  ship  in  the  river  Thames  within  the  body  of  a  county^ 
Chief  Justice  Hale  took  notice  of  this  doctrine,  and  said, 

*'  by  the  Civil  Admiral  law  the  owners  are  not  *respon-  [*256] 
Bible  for  "  a  robbery  by  pirates  at  sea."    This  however 
is  to  be  understood  only  .in  case  the  ship  does  not  fall  into 
the  hands  of  pirates  by  any  negligence  or  fault  of  the  mas- 
ter (o). 

4.  In  a  case,  which  came  before  the  Court  of  King's  Bench, 
a  short  time  before  the  late  alteration  of  the  bill  of  lading,  and 
which  was  an  action  brought  to  recover  the  value  of  goods,  for 
which  the  master  had  signed  a  bill  of  lading  containing  an  ex- 
ception only  of  the  perils  of  the  sea,  although  made  during  the 
time  of  a  war,  and  which  goods  were  lost  in  consequence  of  the 
ship  being  designedly  struck  by  the  vessel  of  an  enemy ;  it  was 
doubted  by  the  Court,  whether  a  loss  so  occasioned,  were  with- 
in the  meaning  of  this  exception,  and  the  cause  never  proceed- 
ed  to  a  final  judgment  (p).    The  express  exception  in  this  case 


*  (k)  Pickering  v.  Barclay,  ante,  page 
354. 

U)  BaHon  v.  WoUiford,  Comb.  56. 

(ot)  Dig,  4.  9.  3.  1.  Inde  Labeo 
Bcribit,  si  quid  naufragio  aut  per  vim 
piratarum  perierit,  non  esse  iiiiquum 
exceptioncm  ei  dari. 

(n)  Morse  v.  Slue,  1  Vent.  190, 
ante,  cb.  3.  of  this  part,  sect.  3. 


*  

(o)  Emefigon,  torn.  1.  p.  532. 

(p)  Bever  v.  Tomlinson,  East.  T. 
36  Geo.  3.  The  case  came  before 
the  Court  on  a  motion  for  a  new 
trial;  ihe  Court  directed  a  new 
trial  in  order  that  the  facts  might 
be  put  upon  the  record,  but  it  never 
came  on  again. 
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afibrded  room  to  contend,  that  the  exception  of  the  act  of  the 
King's  enemies,  which  arises  out  of  general  rules  of  law,  was 
meant  to  be  excluded  in  the  particular  instance. 

5.  In  the  other  case  just  before  mentioned  (7),  the  ship  in 
which  the  goods  were  conveyed,  was  run  down  in  day-light, 
and  not  in  a  tempest^  bj  one  of  two  other  ships,  that  were  sail- 
ing in  an  opposite  direction  to  her,  both  of  which  kept  to  wind- 
ward, as  did  also  the  defendant's  ship,  but  it  was  matter  of  so 
much  doubt,  whether  the  master  of  the  defendant's  ship,  ought 
to  have  understood  the  course  which  the  others  would  pursue, 
and  have  borne  to  leeward  to  avoid  them,  that  no  blame  was 
considered  to  be  imputable  to  him  for  not  having  done  so,  nor 
was  any  fault  attributable  to  the  persons,  who  had  the  condoct 
of  either  of  the  other  ships.  This  loss  wa^  therefore  held  to  fidl 
within  the'meaning  of  this  exception,  and  to  have  happened  bj 

a  peril  of  the  sea. 
[*257]  *It  may  be  proper  to  point  out  the  distinction  between 
this  case  and  the  case  of  the  ressel,  that  struck  against 
the  anchor  of  another,  to  which  there  was  no  buoy ;  which  I 
have  mentioned  in  the  preceding  chapter  (r).  In  this  case 
there  was  no  fault  or  negligence  in  the  persons  belonging  to  ei- 
ther vessel ;  in  the  other,  both  parties  were  held  to  have  been 
guilty  of  negligence,  the  one  in  leaving  his  anchor  without  a 
buoy,  the  other  in  not  avoiding  it,  as  when  he  saw  the  vessel  in 
the  river,  he  must  have  known  that  there  was  an  anchor  near  at 
hand ;  or  if  it  be  taken  that  negligence  was  imputable  only  to 
the  master,  who  had  left  his  anchor  without  a  buoy,  then  he 
was  answerable  over  to  the  master  and  owners  of  the  vessel, 
whose  cargo  had  been  injured :  and  indeed  the  accident  hap- 
pened in  the  course  of  a  navigation,  to  which  the  exception  of 
the  perils  of  the  sea  did  not  apply. 

5.  b.  In  a  case  upon  a  policy  of  insurance,  wherein  the  loss 
happened  by  the  circumstance  of  the  master  of  a  British  ship 
mistaking  the  ship  insured  for  an  ^nerny,  and  under  that  mis- 
take firing  into  her,  whereby  she  was  sunk,  it  was  doubted 
whether  the  loss  could  properly  be  said  to  have  happened  by  a 
peril  of  the  aea,  and  the  point  was  not  decided,  because  the  loss 
was  held  clearly  to  fall  within  some  other  of  the  words  used  in 

iq)  BuUer  v.  Fisher^  ante,  p.  255.      |     (r)  Sect.  9.  p.  244. 
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the  policy,  and  the  manner  of  the  loss  was  expressly  stated  in 
one  of  the  counts  of  the  declaration  (*).    In  another  ca^,  on  a 
policy  of  insurance,  wherein  it  appeared  that  the  master  of  the 
ship  insured  mistaking  a  British  ship  of  war  for  an  enemy,  pro- 
duced  simulated   papers,  and  concealed  his  British  license, 
in  consequence  of  which  his  ship  was  taken  in  tow  by   the 
ship  of  war,  and  in  order  to  keep  up,  was  obliged  to  use  an 
extraordinary  press  of  sail,  and  during  a  gale  of  wind  and  a 
high   sea  shipped  a  quantity  of  water  whereby  the  cargo  wa3 
damaged ;  Lord  EUenborough  held  this  to  be  a  loss  by 
perils  *of  the  sea  {t).    In  another  case  arising  also  upon[*268] 
a  policy  of  insurance,  wherein  the  loss  happened  by 
collision  without  any  neglect  or  fault  on  the  part  of  the  Hdena, 
the  ship  insured,  and  was  so  specially  alleged  in  the  declara- 
tion, the  underwriters  were  held  answerable,  and  Mansfidd^  C.  !• 
said,  "  I  do  not  know  how  to  make  this  out  not  to  be  a  peril  of 
"  the  sea,  what  drove  the  Margaret  against  the  Helena  9  the  sea ; 
"  what  was  the  cause  that  the  crew  of  the  other  ship  did  not 
"  prevent  her  from  running  against  the  Helena  ?  their  gross  and 
"  culpable  negligence;  but  still  the  sea  did  the  mischief  («)." 
In  anpther  case,  wherein  it  appeared  that  a  ship  was  hove  down 
on  a  beach  within  the  tide-way,  for  the  purpose  of  repairingi 
and  the  tide  having  carried  away  the  shoars  by  which  she  was 
supported,  her  side  and  some  of  her  timbers  were  injured,  the 
damage  was  considered  as  having  happened  on  the  land,  and 
not  to  be  a  loss  by  perils  of  the  sea  {x).     But  where  a  ship  was 
moored  in  a  harbour,  having  a  hard  uneven  bottom,  and  being 
left  by  the  tide  at  night,  a  noise  was  heard  as  of  timber  break- 
ing, and  on  the  reflux  of  the  tide,  there  being  a  considerable 
swell  in  the  harbour,  she  struck  the  ground  hard  several  times, 
and  in  the  morning  several  of  her  knees  were  found  to  be  bro- 
ken, this  damage  was  held  to  be  a  loss  by  peril  of  the  sea  (y).  (1) 

(s)  CuUen  V.  BuOer,  1  Starkie,  138. 
and  5  itf.  &  S.  461. 

(t)  Hagedom  Sf  another  v.  Whit- 
more,  1  Starkie,  157. 

(w)  Smith  if  others  v.  Scott,  4  Taun- 
ton, 126. 


(x)  Thnnpson  v.  Whitmore,  3  Taun- 
ton, 227. 

(y)  Fletcher  v.  Inglis,  2  B.  &  A. 
315. 


(1)  Where  a  ship's  bottom  is  injured  by  worms  in  the  course  of  the 
voyage,  so  as  to  become  incapable  of  completing  the  voyage,  and  is 
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6.  But  not  every  loss  proceeding  directly  from  natural  causes, 
is  to  bo  considered  as  happening  by  a  peril  of  the  sea.  If  a  ship 
perish  in  consequence  of  striking  against  a  rock  or  shallow,  the 
circumstances,  under  which  the  event  takes  place,  must  be  as- 
certained in  order  to  decide,  whether  it  happen  by  a  peril  of 
the  sea  or  by  the  fault  of  the  master.  If  the  situation  of  the 
rock  or  shallow  is  generally  known,  and  the  ship  not  forced  upon 

it  by  adverse  winds  or  tempest,  the  loss  is  to  be  imputed 
[*259]  to  the  fault  of  the  master.     *On  the  other  hand  if  a  ship 

is  forced  upon  such  a  rock  or  shallow,  by  adverse  winds  or 
tempest,  or  if  the  shallow  was  occasioned  by  a  sudden  and  re- 
cent collection  of  sand  in  a  place,  where  ships  could  before  sail 
in  safety ;  the  loss  is  to  be  attributed  to  the  act  of  God  or  the 
perils  of  the  sea  (z).  In  the  case  mentioned  in  the  beginning  of 
this  chapter  («)  Lord  Kenyan  observed,  that  if  an  earthquake 
had  removed  the  bank  at  the  time  of  the  accident,  the  master 
would  have  been  excused. 

7.  If  a  vessel,  reasonably  sufficient  for  the  voyage,  be  lost  by 
a  peril  of  the  sea,  the  merchant  cannot  charge  the  owners  by 
shewing  that  a  stouter  ship  would  have  outlived  the  peril  \  this 
was  decided  in  the  case  of  a  hoy  driven  by  a  sudden  gust  of 
wind  against  the  pier  of  a  bridge,  through  which  it  attempted  to 
pass,  and  thereby  sunk  in  consequence  of  a  shock,  that  a  stroa- 
ger  vessel  might  have  sustained  without  sinking  (6). 

8.  From  the  preceding  observations  and  authorities  it  will  be 
obvious,  that  neither  the  master  nor  owners  can  be  answerable 
for  a  loss  happening  to*  the  cargo  by  lightning.  Yet  upon  the 
principle,  upon  which  the  decisions  are  founded,  they  must  be 


(z)  RoccuSf  not.  55.  Strtic.  dt  naviis^ 
par».  3.  num.  32. 

(a)  Smiih  v.  Shephard,  ante,  page 
252. 


(I)  Amies  V.  Stevens,  1  Stra.  12& 
Bull.  Nisi  Pri.  p.  69. 


condenmed,  it  has  been  held  not  to  be  a  loss  by  perils  of  the  seas. 
Rohl  V.  Parr,  (I  Esp.  R.  444.)  See  Martin  v.  Salem  Ins.  Co.  (2  Mass. 
R.  429.)  Depeyster  v.  Columbian  Ins.  Co.,  (2  Cain.  R.  85.)  Destruc- 
tion by  rats  has  been  held  in  Pennsylvania  to  he  a  peril  of  the  sea, 
where  there  has  been  no  default  of  the  owner.  Garrigues  r.  Coxe,  (1 
Binn.  592.)  But  the  contrary  has  been  held  in  England.  (Hunter  r. 
Potts,  (4  Camp.  R.  203.) 
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answerable  for  a  loss  by  fire  proceeding  from  any  other  cause, 
whether  originally  commencing  in  their  own  ship^  or  communi-* 
cated  to  it  from  another.  And  in  the  case  of  an  inland  carri-^ 
er  (c),  t(us  point  has  been  solemnly  decided,  and  the  law  remains 
analtered  (d).  But  by  a  statute  made  in  the  very  same  year 
in  which  Uie  point  was  first  decided,  it  is  enacted,  ^^That 
"  *no  owner  or  owners  of  any  ship  or  vessel  shall  be  subject  [*260] 
*' or  liable  to  answer  for,  or  make  good,  to  any  one  or 
'^more  person  or  persons,  any  loss  or  damage,  which  may  hap- 
"peQto  any  goods  or  merchandise  whatsoever,  which  from  and 
"after  the ^r*^  day  of  September  1786,  shall  be  shipped,  taken 
^in,  or  put  on  board  any  such  ship  or  vessel,  by  reason  or  means 
^q{  any  fire  happening  to  or  on  board  the  said  ship  or  vessel  (e). 

la  this  clause  the  master  is  not  mentioned  ;  and  therefore  it 
may  be  doubtful  whether  his  responsibility  is  in  this  case  re- 
moved by  the. statute  :  but  the.  insertion  of  the  word  fire  in  the 
modern  bill  of  lading  has  certainly  removed  it. 

9.  By  another  section  of  the  same  statute  reciting^  ^^  That  dis- 
^*  putes  may  arise,  whether  the  owners  or  masters  of  ships  are 
^liable  to  answer  of  make  good  the  value  or  amount  of  any 
"gold,  silver,  diamonds,  watches,  jewels,  or  precious  stones, 
"  which  may  be  lost  after  the  same  have  been  put  on  board  their 
**  ships  on  freight,  without  the  shippers  thereof  declaring  at  the 
"  time  the  value,  of  such  goods" — It  is  enacted^  "  That  no  master ^ 
**  owner,  or  owners,  of  any  ship  or  vessel  shall  be  subject  or  lia- 
"  ble  to  answer  for  or  make  good,  to  any  one  or  more  person  or 
"persons,  any  loss  or  damage,  which  may  happen  to  any  gold, 
"silver,  diamonds,  watches,  jewels,  or  precious  stones,  which 
*^from  and  afler  the  passing  of  this  act  shall  be  shipped,  taken 
"  in,  or  put  on  board  any  such  ship  or  vessel,  by  reason  or  means 
"of  any  robbery,  embezzlement,  making  away  with,  or  secreting 
"thereof,  unless  the  owner  or  shipper  thereof  shall,  at  the  time 
"of  shipping  the  same^  insert  in  his  bill  of  lading,  or  otherwise 


(c)  Forward  r.  PUtardy  1  Ter.  Rep. 
K.  a  p.  27. 

[d)  Ifydeifajiotherv.TVent  if  Mer- 
sey .Vaw.  Chmp.  5  Ter.  Rep.  K.  B.  p. 
3^1>.  But  a  iffarehouseman  is  not  an- 
swerable for  a  lo8S  by  Jire,  Garside 
V.  TVeirf  if  Mersey  JVav.  Comp.  4  Ter. 
B4>p.  K.  B.  581.    Nor  is  the  hirer  of 


goods  answerable ;  per  Lord  Kenyouj 
Ch.  J.  Sit.  at  West.  p.  E.  T.  1790. 
Longman  v.  Galini,  id  the  case  of 
musical  instruments  hired  to  be  used 
at  the  Opera  House,  and  destroyed 
by  fire  there. 

(e)  26  Geo.  3.  c.  86. 8tct.  2. 
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"declare  in  writing  to  the  master,  owner,  or  owners,  of  such  ship 
"  or  vessel,  the  true  nature,  quality,  and  value  of  such  gold,  sil- 
"  ver,  diamonds,  watches,  jewels,  or  precious  stones."  (/) 

10.  By  the  late  Act  of  Parliament  passed  for  the  more  ef- 
[*261]  fectual  regulation  of  pilotage,  it  is  provided,  that  no  *own- 
er  or  master  of  any  ship  or  vessel  shall  be  answerable 
for  any  loss  or  damage,  "  for  or  by  reason  or  means  of  any  ne- 
"  gleet,  de&ult,  incompetency,  or  incapacity  of  any  licensed  pi- 
'^  lot  acting  in  the  charge  of  such  ship  or  vessel,  under  or  in  pur- 
"  suance  of  any  of  the  provisions  of  that  act,  where  and  so  long 
"  as  such  pilot  shall  be  duly  qualified  to  have  the  charge  of  such 
"  ship,  or  where  and  so  long  as  no  duly  qualified  pilot  shall  have 
"  ofiered  to  take  charge  thereof  (^)." 

11.  "  The  Restraint  of  Princes  and  RulerSy^  commonly  men- 
tioned in  charter-parties  as  an  exception  or  excuse  for  the  non- 
performance of  the  contract  on  the  part  of  the  master,  is  to  be 
understood  of  an  actual  and  not  of  an  expected  restraint,  al- 
though the  expectation  may  be  reasonable  and  well  grounded, 
and  the  master  may  act  upon  it  with  fair  and  honest  intentions. 
This  was  decided  in  the  following  case.  The  British  ship  Add- 
phi  was  chartered  for  a  voyage  from  London  to  Petersburghj  oi 
as  near  thereto  as  she  could  safely  get,  there  to  load  a  com- 
plete cargo  of  hemp,  and  of  iron  for  ballast,  and  proceed  there- 
with to  Woolwich  and  London^  and  there  deliver  the  same  on 
being  paid  freight  at  certain  rates  per  ton  (restraint  of  Princes 
and  Rulers  during  the  said  voyage  always  excepted):  thirty  run- 
ning days  to  be  allowed  the  merchant  for  loading.  Under  this 
contract  the  ship  sailed  to  Cronstadt  (the  port  of  Petersburgh) 
and  there  took  in  iron  for  ballast  and  a  certain  quantity  of  hemp, 
and  the  master  was  proceeding  with  all  due  diligence  to  load 
his  full  cargo  of  hemp,  by  screwing  it  down  in  the  usual  way, 
when,  about  the  ninth  day,  a  rumour  was  circulated  of  an  em- 
bargo being  about  to  be  laid  by  the  Russian  government  on  all 
British  vessels,  and  the  person  who  was  agent  for  the  British 
factory  at  Cronstadt,  and  agent  also  to  the  house  at  Petersburghj 
who  were  the  agents  to  the  merchant  charterer  of  this  ship,  in 


\i 


f)  36  Geo.  a  c.  86.  sect.  3. 
)  6  Geo.  4.  c.  125. «.  55.  See  also  part  2.  e.  5.  p.  158w 
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consequence  of  instructions  received  from  the  British 
Consal-'General  at  Petersburgh^  desired  the  captains  of  [•262] 
such  British  vessels  as  were  ready  to  proceed  to  sea,  to 
iHko  as  soon  as  possible,  as  he  expected  an  embargo  might  take 
place  immediately.     In  consequence  of  this  the  master  gave  or- 
ders to  leave  off  screwing  down  hemp,  a&d  to  fill  the  ship  as  fast 
as  possible  by  hand,'  and  the  whole  day  was  employed  in  this 
way,  and  the  ship  filled  as  far  as  could  be  done  by  hand.    In  the 
evening  the  ship  sailed  with  something  more  than  half  the  cargo 
that  she  could  have  carrie^  if  the  hemp  had  been  screwed  down  : 
the  merchant  had  a  sufficient  quantity  of  hemp  for  a  full  cai^o 
lying  by  the  ship's  side  in  lighters:  mimy  other  British  vessels 
sailed  the  same  evening,  or  the  next  morning,  without  full  car- 
goes :  some  however  remained,  and  afterwards  completed  their 
lading  :  and  were  not  detained  by  the  Russian  government :  no 
embargo  was  in  faet  imposed  until  six  weeks  after  this  time ;  the 
ship  would  have  completed  her  loading  within  that  period.    The 
master  sailed  away  without  any  communication  with  the  defend- 
ant's agents  at  Petersburgh,  who  came  to  Cronstadi,  as  soon  as 
they  had  notice  of  the  circumstances,  with  intention  to  stdp  the 
ship,  but  arrived  too  late.     The  master  acted  bonajide,  and  as 
an  honest  man,  and  there  was  reasonable  and  well  grounded  ap- 
prehension for  his  acting  as  he  did.    The  goods  taken  on  board 
were  brought  to  London^  and  there  delivered  to  the  merchant. , 
The  merchant  sued  the  master  for  not  bringing  a  complete  car- 
go, according  to  his  contract :  it  was  argued  that  the  master  was' 
excused  either  by  the  operation  of  this  clause  in  the  contract,  or 
by  that  general  principle  of  law,  which  requires  every  subject,  as 
a  matter  of  public  duty,  to  save  the  property  and  persons  entrus- 
ted to  his  charge  from  falling  into  the  hands  of  the  enemies  of 
his  country.    But  the  court  held,  that  neither  of  these  grounds 
furnished  an  excuse  in  the  particular  circumstances  of  this  case 
(A).  (I) 


Ih)  Mdnson  v.  BiUhUy  10  East, 
530.  The  Judgment  delivered  by 
Lord  EUenborough  well  deserves  the 
atteqtion  of  the  learned  reader ;  to 


have  inserted  the  whole  of  it  would 
have  been  inconsistent  with  the  plan 
of  this  Treatise,  and  an  abridgment 
could  not  have  done  justice  to  it. 


(1)  The  questioDy  what  constitutes  a  restraint,  arrest  or  detention  of 
Princes  and  Ralers,  has  been  often  discussed  in  cases  arising  upon  po- 

42 
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hces  oflasaraBce.  The  subject  b  much  erimmeJ  in  Mr.  PUip^ 
on  losonoce,  (cb.  13,  ^  9)  wbere  ibe  {>riaciple  antborities  ue  coOecled, 
and  exhibit  a  Tery  coosiderable  diversity  of  judicial  opinion.  Our  Rill^ 
of  Lading  do  not  generally  include  this  exception  ;  and  if  tbey  did    k 

aB  ffie 


woold  be  difficult  to  bring  into  the  narrow  compaas  of  a  note  aH 
leading  conMmclioos. 
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CHAPTER  THE  FIFTH. 


OF   TUB   LIMITATION    OF   THE   RESPONSIBILITY  OF   THE 

OWNERS    AND    MASTER. 


1.  In  considering  the  instances  in  which  ^e  owners  are  answer- 
able to  the  merchant  for  the  loss  of  damage  of  his  goods,  I  have 
hitherto  forborne  to  mention  the  limits  of  their  responsibility,  and* 
have  treated  them  as  being  responsible  up  to  the  full  extent  of 
the  amount  of  such  loss  or  damage  ;  and  so  both  by  the  Civil 
Law  and  by  4he  Common  Law  of  JEy^/andfthey  formerly  were. 
For  although  it  was  decided  (a)  at  a  time,  when  the  ransom  of 
ships  taken  by  a  foreign  enemy  was  not  contrary  to  the  laws  of 
the  realm  ((),  that  such  ransom  could  not  be  made  at  a  price  ex- 
ceeding the  value  of  the  ship  and  cargo  (and  the  loss  of  the  val- 
ue of  the  cargo  would  fall  upon  the  merchants,}  yet  until  the  re- 
sponsibility of  the  ship-owner  for  the  loss  or  damage  of  goods 
was  limited  by  statute,  it  was  never  doubted  but  that  such  re- 
sponsibility was  co-extensive  with  the  loss,  and  the  statutes, 
which  have  been  made  to  narrow  it,  are  founded  upon  that  sup- 
position. (1). 

The  ancient  laws  of  Oleron^  Wishuy^  and  the  Hanse-Toums  con- 
tain no  provision  on  this  subject.  Nor  is  any  alteration  of  the 
rule  of  the  Civil  Law  noticed  by  Roecus  (c),  although  Vinnius^ 
an  earlier  author,  says,  that  by  the  law  of  HoUartd  the  own- 


fa)  HdUy  y.  GrarUj  fy  Graham  if 
anolher  v.  UalL  cited  1  Ter.  Rep.  K. 
B.  79. 

(b)  32  Geo.  a  c.  25.  prohibits  ran- 
som. 


(c)  The  Notabilia  of  this  author, 
who  was  a  MtwoUtarif  were  first 
published  in  1655.  ' 


(1)  The  doctrine  of  the  responsibility  of  ship  owners,  is  discussed 
in  the  note  to  page  99,  (c). 


/ 
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era  are  not  changeable   beyond  the  value  of  Ae  dap 
[*364]  *and  the  things  that  are  in  it  {d) ;  in  confonnity  to  wUcfa 

principle  the  French  Ordinance  declares,  <*  that  the  own- 
'^  ers  of  ships  shall  be  answerable  for  the  acts  of  the  master,  but 
**  shall  be  discharged  therefrom  upon  relinquishing  their  ship 
*^  and  the  freight  (e)."  A  similar  provision  is  contained  in  the 
Ordinance  ofRoittrdamj  made  in  1721,  which  declares,  "  Hmt 
^^  the  owners  shall  not  be  answerable  for  any  act  of  the  master 
'*  done  without  their  order,  any  further  than  their  part  of  the 
**  ship  amounts  to  (/):"  and  by  other  articles  of  the  same  Ordi- 
nance it  a[Q>ears  that  each  part  owner  is  liable  only  for  the  value 
of  his  own  share  {g).  Valin^  in  his  commentary  on  the  French 
Ordinance  (i),  inforoM  us  that  the  same  regulations  are  also  es- 
tablished at  Hamburgh  (i).     • 

2.  The  earliest  provision  of  the  British  Legislature  on  this 
subject  is  a  statute  made  a  few  years  after  the  date  of  the  Ordi- 
nance of  RoUerdamf  and  which  was  passed  in  consequence  of  a 
petition  presented  to  the  House  of  Commons  by  several  mer- 
chants and  other  persons  owners  of  ships  .belonging  to  Uie  port 
of  London  (A;),  setting  forth  the  alarm  of  the  petitioners  at  the 
event  of  a  late  action,  in  which  it  was  determined  that  the  owners 
were  answerable  for  the  valuable  merchandize  embezzled  by  the 
master.  .The  foundation  of  this  limitation  is  mentioned  in  the 
preamble  of  the  statute  :  which  states,  ^<  That  it  is  of  the 
[*2G5]  <*  greatest  consequence  *and  importance  to  this  kingdom 
"  to  promote  the  increase  of  the  number  of  ships  and  ves- 
'^  selsy  and  to  prevent  any  discouragement  to  merchants  and 
*^  others  from  being  interested  and  concerned  therein :  and  that 


((f)  In  Peckiunty  p.  155,  published 
in  1647,  the  author  cites  Grotiua,  lib. 
3.  Introduc.  ad.  Jurisp.  fiat.  c.  1.  and 
lib.  2  de  jure  belli  et  pacis,  c.  11.  n. 

la 

(e)  Li 7.  2.  tit.  8.  des  proprietaires, 
art.  2.  The  encouragement  of  mari- 
time commerce,  especially  among 
the  noblesse,  was  one  of  the  princi- 
pal objects  of  this  Ordinance.  See 
same  book,  and  tit.  art.  1.  and  Vd 
hV«  preface  to  that  title.  See  also 
the  Code  de  Com,  Art.  21G. 

(/)  Art.  167.  2  Magena,  107. 

&)  Art.  126,  127.   2  Magtns,  101, 


(h)  Tom.  i.  p.  569. 
(t) 


I)  An  extract  from  the  Ordin.  of 
Hamburgh^  dated  1731,  ig  ghren  in  9 
Magens,  but  the  article  containing 
this  provision  is  not  noticed. 

{k)  See  Commons  Journals  far  the 
year  1733,  page  277.  The  case  re- 
ferred to  by  the  petition,  apmars 
clearly  to  be  that  ox  Bowher  v.  Zow- 
9on^  cited  in  part  2.  chap.  2.  sect  6. 
Th^  bill  went  throtiffh  both  houses 
without  a  divi&ion.  The  clauses  di- 
recting proportional  compensation 
and  relief  in  equity  were  introdoced 
in  the  House  of  I^rda. 
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<^  it  hasb^n  held,  tlriit  in  many  cases  owners  of  ships  or  vessels 
^  are  answerable  for  goods  and  merchandize  shipped  or  put  on 
^  board  the  same,  although  the  said  goods  and  merchandize,  af- 
"  ter  the  same  have  been  so  put  on  board,  should  be  made  away 
'*  with  by  the  masters  or  mariners  of  the  said  ships  or  vessels, 
"  without  the  knowledge  or  privity  of  the  owner  or  owners,  by 
"  means  whereof  merchants  and  others  are  greatly  discouraged 
"  from  adventuring  their  fortunes,  as  owners  of  ships  or  vessels, 
**  which  will  neceisarily  tend  to  the  prejudice  of  the  trade  and 
*^  navigation  of  this  kingdom."    It  is,  "  Therefore,  for  aseer- 
^^  taining  and  settling  how  far  owners  of  ships  and  vessels  shall 
"  be  answerable  for  any  gold,  silver,  diamonds,  jewels,  precious 
^'  stones,  or  other  goods  or  merchandizes,  which  shall  be  made 
"  away  with  by  the  masters  or  mariners,  without  the  privity  of 
"  the  owners  thereof,"  enacted,  "  That  ao  person  or  persons, 
"  who  is,  are,  or  shall  be  owner  or  owners  of  any  ship  or  vessel, ' 
*^  shall  be  subject  or  liable  to  answer  for,  or  make  good  to  any 
^^  one  or  more  person  or  persons,  any  loss  or  damage  by  reason 
^*  of  any  embezzlement,  secreting,  or  making  away  with  by  the 
^  master  or  mariners,  or  any  of  them,  of  any  gold,  silver,  dia- 
"  monds,  jewels,  precious  stones,  or  other  gcK>ds  or  merchan-* 
"  dizd,  which  from  and  after  the  24th  day  oiJune  1734,  shall  be 
"  shipped,  taken  in,  or  put  on  board  any  ship  or  vessel,  or  for 
**  any  act,  matter  or  thing,  damage  or  forfeiture,  done,  occa- 
^*  sioned,  or  incurred,  from  and  after  the  said  24th  day  of  June 
a  1734^  by  the  said  master  or  mariners,  or  any  of  them,  without 
"  the  privity  and  knowledge  of  such  owner  or  owners,  further 
^*  than  the  value  of  the  ship  or  vessel,  with  all  her  appurten- 
^  ances,  and  the  full  amount  of  the  freight  due,  or  to  grow  due, 
^^  for  and  during  the  voyage,  wherein  such  embezzlement, 
"  ^secreting,  or  making  away  with  as  aforesaid,  or  other  [•266] 
^^  malversation  of  the  master  or  mariners,  shall  be  made, 
^  committed,  or  done ;  any  law,  usage,  or  custom  to  the  contra ' 
"  ry  thereof  in  anywise  notwithstanding  (/)•" 

3.  And  by  the  second  section  of  the  same  statute,  if  several 
freighters  sustain  losses  exceeding  in  the  whole  the  value  of  the 
ship  and  freight,  they  are  to  receive  compensation  thereout  in 
proportion  to  their  respective  lossea :  and  any  one  freighter,  on 

(2)  7  Geo.9.  C.15.  A.  D.  1734. 
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'  behdf  of  himself  and  the  other  fifeightere,  or  any  part-owner,  <« 
behalf  of  himself  and  the  other  part-owners,  may  file  a  UU  in  a 
eourt  of  equity  for  the  discovery  of  the  total  amount  of  the  los- 
ses, and  of  the  value  of  the  diip,  and  for  an  equal  distribution 
and  payment. 

But  by  the  third  section,  if  such  bill  is  filed  by  or  on  behalf  of 
the  part-owners,  the  plaintifi*  must  make  affidavit  that  be  does 
not  collude  with  the  defendants,  and  must  offer  to  pay  the  val- 
ue of  the  ship  and  freight,  as  the  Court  shall  4irect. 

4.  And  by  the^bur^A  section,  it  is  provided,  declared,  and  en- 
acted,*'^ That  nothing  in  this  present  act  contained  shall  extend, 
<*  or  be  construed  to  extend,  to  impeach,  lessen,  ordischaige  any 
<^  remedy,  which  any  person  or  persons  now  hath,  or  shall,  or  may 
**  hereafter  have  against  all,  every,  or  any  the  master  and  mar- 
^^  iners  of  such  ship  or  vessel,  for  or  in  respect  of  any  embezzle- 
^*  ment,  secreting,  or  making  away  with  any  gold,  silver,  dia- 
"  monds,  jewels,  precious  stones,  or  merchandize,  shipped  or 
^  loaded  on  board  suth  ship  or  vessel,  or  on  account  of  any 
"  fraud,  abuse,  or  malversation  of  and  in  such  master  and  mar^ 
"  iners  respectively ;  but  that  it  shall  and  may  be  lawliil  to  and 
'^  for  every  person  or  persons  so  injured  or  damaged,  to  pursue 
'^  and  take  such  remedy  for  the  same,  against  the  said  master  and 
*'  mariners  respectively,  as  he  or  they  might  have  done  before  the 
"  making  of  this  act." 

5.  By  this  statute  therefore,  the  legal  responsibility  of 
[*267]  *the  master  is  left  unaltered  in  all  the  cases  before  enu- 
merated, and  that  of  the  owners  also  in  the  case  of  a  rob- 
bery committed  by  persons  not  belonging  to  the  ship.  But  where 
a  ship  in  the  river  Thames  was  forcibly  plundered  of  dollars  dur- 
-  ing  the  night  by  a  gang  of  robbers,  in  consequence  of  informa- 
tion given  by  one  of  the  mariners  of  the  ship,  who  afterwards 
shared  the  booty ;  the  responsibility  of  the  owners  was  held  not 
to  extend  beyond  the  value  of  the  ship  and  freight  by  virtue  of 
this  statute  (m). 

6.  Immediately  after  the  decision  of  this  case,  and  in  conse- 
quence of  the  danger,  to  which  the  facts  that  were  disclosed  in 
it,  showed  the  owners  to  be  exposed,  another  petition  w^s  pre- 

(m)  Sutton  V.  Mtchell,  1  Ter.  Rep.  K.  B.  p.  18. 
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Bested  to  the  House  of  Commons  (n)  on  behalf  of  several  owners 
of  ships  belonging  to  London  and  other  parts,  and  in  compliance 
theremth,  another  statute  was  passed  (o),  fixing  the  same  limits 
to  the  responsibility  of  the  owners  in  the  several  cases  mention* 
ed  in  the  preceding  statute,  and  also  in  the  case  of  robbery,  '*  al* 
**  though  the  master  or  mariners  shall  not  be  in  anywise  con^ 
'*  cemed  in  or  privy  to  such  robbery,  embeailement,  secreting, 
or  making  away  with."  This  statute  also  contains  the  same  pro- 
visions as  the  preceding  act,  for  equal  distribution  and  discovery 
by  bill  in  equity,  and  also  for  remedy  against  the  master  and 
mariners  :  and  (as  was  mentioned  in  the  preceding  chapter)  has 
entirely  taken  away  the  responsibility  of  the  owners  in  the  case 
of  loss  or  damage  hy  fire,  {p) 

7.  By  a  subsequent  statute,  this  limitation  of  the  responsibility 
of  the  owners  has  been  still  further  extended,  for  it  is  enacted, 
<^  That  no  person  or  persons  who  is,  are,  or  shall  be,  owner  or 
"  owners,  or  part-owner  or  part  owners,  of  any  ship  or  ves- 
^'  sel,  shall  be  subject  or  liable  *to  answer  for  or  make  [*268} 
"  good  any  loss  or  damage  arising  or  taking  place  by  rea- 
'<  son  of  any  act,  neglect,  matter  or  thing  done,  omitted,  or  occa- 
*'  sioned  without  the  fault  or  privity  of  such  owner  or  owners,  which 
'*  may  happen  to  any  goods,  wares,  merchandize  or  other  Ulmg, 
"  laden  or  put  on  board  the  same  ship  or  vessel  after  the  Ist  of 
*^  September  1813,  or  which  after  the  said  1st  of  September^  may 
"  happen  to  any  other  ship  or  vessel,  or  to  any  goods,  wares, 
'*  merchandize,  or  other  thing,  being  in  or  on  board  of  any  other 
*<  ship  or  vessel,  further  than  the  value  of  his  or  their  ship  or  ves- 
"  sel,  and  the  freight  due  or  to  grow  due  for  and  during  the 
"voyage,  which  may  be  in  prosecution,  or  contracted  for  at  the 
"  time  of  the  happening  of  such  loss  or  damage  (q).^ 

Bf  this  statute,  it  is  also  enacted,  that  the  value  of  the  car- 
riage of  goods  belonging  to  any  of  the  owners  of  the  ship,  and 
also  the  hire  due  or  to  grow  due,  under  any  contract,  except 
only  such  hire  as  in  the  case  of  a  ship  hired  for  time,  may  not 
begin  to  be  earned  until  the  expiration  of  six  calendar  months 
after  the  loss,  shall  be  considered  as  freight  within  the  meaning 


(n)  See  Commons  Journals  for 
the  year  1786,  page  29a  This  act 
also  was  passed  without  a  division 
in  either  nouse  of  parliament. 


(o\  526  Geo.  Z.C.Q6.8.  1. 

(o)  Chap.  4.  of  this  part. «.  8.  page 

(q)  53  Geo.  3.  e.  159.  s.  1. 
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oftUs  aet,  and  alsooftlie  two  prior  acts,  liuA  haw  been  bofiife 
neotioDed  (r).  It  is  also  farther  enacted,  tiuA  in  caaeanysach 
km  or  damage  sball  happen  by  more  than  one  aeparalR  and  dis- 
tinct accident  and  ao  forth,  or  on  more  than  one  orrawnn  in  the 
coorae  of  a  voyage,  or  in  the  iaterral  between  the  end  of  one 
voyage  and  the  commencement  of  another,  every  soch  lorn  or 
damage  shall  be  compensated  according  to  the  fworisioni  of  the 
act,  in  the  same  way  and  to  the  same  extent  as  if  no  other  loss 
or  damage  had  happened  during  the  same  Toyage  or  in  the  same 
intenral  (s) ;  bat  this  act  does  not  extend  to  any  vessel  nsed 
solely  in  rivers  or  inland  navigation,  or  to  any  ship  or  vessel  ao^ 

duly  registered  according  to  lata  (/). 
[^69]  *Tbi8  act  also  contains  a  provision  against  taking  away 
the  responsibility  of  any  master  or  mariner  of  any  ship, 
notwithstanding  be  may  be  an  owner  or  part-owner  thereof,  and 
also  provisions  for  equal  distribution  and  relief  in  equity,  some- 
what more  detailed  than  those  of  the  former  statutes ;  and  as 
this  statute  appears  in  the  case  of  registered  ships,  to  comprise 
the  several  accidents  and  neglects  which  had  been  provided  for 
by  the  two  former  statutes,  and  may  now  with  regard  to  sudk  diips 
be  considered  for  most,  if  not  all  purposes,  as  containing  the  law 
upon  this  subject,  and  is  of  very  general  import,  it  has  been 
thought  right  to  print  the  statute  at  large  in  the  Appendix. 

The  value  of  the  ship  is  to  be  calculated  at  the  time  of  the  loss 
or  damage ,  in  calculating  the  value  of  the  freight,  money  ac- 
tually paid  in  advance,  is  to  be  included  (ti) ;  but  the  value  is  to 
be  only  the  amount  that  the  ship  would  have  earned  if  she  had 
completed  her  voyage,  and  not  the  amount  estimated  at  the  com- 
mencement of  the  voyage,  if  diminished  by  jettison  or  other  los- 
ses (a?).    If  an  action  be  brought  against  the  several  part-owners, 
one  of  whom  happened  to  be  master  of  the  ship  at  the  time  of  the 
loss,  all  the  defendants  are  in  that  action  entitled  to  the  benefit  of 
the  limitation  given  by  the  statute.    By  the  law  of  Engkmdf  the 
damage  to  be  recovered  in  an  action  brought  against  several  per- 
sons, must  be  one  and  the  same  sum,  judgment  cannot  be  gireo 


a 


Sed.Q. 

Std.3. 

(t)'Seet.5. 


(tt)  fFUson  y.JHekson  Sf  otfurtt^ 
B.  &  A.  p.  2. 
(z)  Cannon  irMersY.Meaintm,  I 

Biiig.465. 
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against  one  defendant,*  for  a  sum  differing  from  that  for  which  it  * 
18  givenagainst  another  (u). 

The  acts  do  not  extend  to  lighters  and  gabbets.  (y) 
The  fishing  stores  of  a  ship  employed  in  the  usual  manner  in 
ifae  Greenland  Fishery  belonging  to  the  owners  of  the  ship  are 
to  be  valued*  as  part  of  the  ship  and  her  appurtenances  under 
these  statutes,  although  they  are  not  usually  so  estimated  in 
polioies  of  insurance,  but  made  the  subject  of  a  separate  assur- 
ance {z).  (1) 


(u)  WiUon  T.  Dickson  if  othera^  2 
B.  &  A.  p.  2. 

(y)  Hunter  if  Co.  v.  M^Goum  if 
ifAcTM,  1  Bligb,  57a 


(z)  Oak  V.  Laurie  if  oQurs^  5  Bb 
&  C.  156. 1  Haggard,  A.  R.  109. 


(1)  There  are  do  corresponding  statuteable  provisions  in  our  law ;  or 
at  least,  if  any  exist,  they  are  made  by  the  State  Legislatures^  and  ap- 
ply to  a  very  small  portion  of  the  Union. 
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CHAPTER  THE  S^KTH. 


or   THE  GEXEBAL  DrTIES  OF  THE  MERCHANT- 


1.  The  general  duties  of  the  merchant  (those  only  exceptetl, 
which  relate  to  the  pa}  ment  of  freight  and  of  gross  aYerage,aiid 
which  will  form  the  subject  of  distinct  chapters)  are  comprised 
in  a  very  narrow  compass :  the  hirer  of  any  thing  must  use  it  in 
a  lawful  manner,  and  according  to  the  purpose  for  which  it  is 
let.    The  merchant  must  lade  no  prohibited  or  uncustomed 
goods,  by  which  the  ship  may  be  subjected  to  detention  or  for- 
feiture (a).  (1)     In  general,.even  in  the  case  of  affreightment  by 
charter-party,  the  command  of  the  ship  is  reserved  to  the  own- 
ers or  the  master  appointed  by  them,  and  therefore  the  merchant 
has  not  the  power  or  opportunity  of  detaining  the  ship  beyond 
the  stipulated  time,  or  employing  it  in  any  other  than  the  stip- 
ulated service,  but  by  the  charter-parties  under  which  ships  are 
let  to  the  East  India  Company^  the  command  and  disposal  of  the 
ship  are  reserved  to  the  Company,  and  the  master  although  ap- 
pointed by  the  owners  is  bound  to  obey  the  orders  of  the  Com- 
pany at  home,  and  of  their  factors  and  servants  abroad  ;  and  it 
is  always  stipulated,  that  nothing  shall  be  paid  by  the  Company 
for  freight  or  demurrage,  unless  the  ship  returns  home  in  safety 
(i).     Yet  in  a  case  where  the  Company  detained  a  ship  so  long 

(a)  RocaiSj  not.  85.  Dig,  19. 2.  61.  j  (h)  See  the  dauses  cited  in  Ih- 
1.  French  Ordinance,  liv^.  8.  tit.  3.  '  iham  v.  East  India  Companxfy  ante. 
Fret.  art.  9.  !  chap.  1.  of  this  part,  secL  14.  p.  201. 

(1)  Upon  this  ground,  where  goods  were  clandestinely  shipped  on 
board  of  an  American  ship  bound  from  New  York  to  Scotland,  which 
goods  were  prohibited  from  importation  by  the  British  Laws,  and  in  con- 
seqaence  thereof  the  ship  was  seized,  and  the  master  was  compelled  to 
pay  a  large  sum  for  her  release,  it  was  held,  that  the  shipper  was  respon- 
sible to  the  owner  in  damages.     Smith  v.  Elder,  (3  John.  R.  105.) 
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in  India  that  she  became  unfit  for  the  voyage  home,  and  was  dis- 
posed of  there,  so  that  by  reason  of  the  particular  stipulations  the 
owners  could  sustain  no  action  at  law  upon  the  contract, 
a  Court  of  Equity  ordered  the  Company  to  make  *a  pro-[*271] 
per  allowance  for  the  actual  and  probable  earnings  and 
the  value  of  the  ship  {c).     So  where  a  ship,  hired  by  the  Com- 
pany to  be  employed  according  to  the  then  usual  terms  of  their 
charter-parties  ia  trade  and  warfare,  was  sent  upon  a  service  of 
observation  and  discovery  to  explore  the  passage  to  the  east- 
ward of  the  Isle  of  Banca^  and  there  struck  on  a  rock,  and  was 
lost,  and  the  gwners  brought  an  action  against  the  Company 
for  thus  exposing  the  ship  to  danger  in  a  service  not  warranted 
by  the  charter-party  without  their  knowledge  or  consent.  Lord 
Kenyouy  before  whom  the  cause  was  tried,  declared  himself  to 
be  of  opinion,  that  the  action  was  proper  in  point  of  general 
principle,  but  the  plaintiffs  failed  in  their  suit,  because  it  ap- 
peared that  the  Company's  intention  to  employ  the  ship  in  this 
service  was  before  her  departure  from  England  made  known  to 
the  person,  who  managed  the  ship  on  behalf  of  the  owners,  and 
not  objected  to  on  their  part  (rf). 

2.  Some  of  the  ancient  maritime  codes  and  more  modern 
foreign  ordinances  (c)  have  fixed  the  payment  to  be  marfe  by 
the  merchant,  who,  having  taken  a  ship  to  freight,  declines  to 
lade  her  in  pursuance  of  his  agreement,  or  who,  before  the  com- 
mencement, or  during  the  course  of  the  voyage,  withdraws  his 
goods  from  the  ship,  or  having  hired  a  ship,  to  go  to  a  distant 
port  and  engaged  to  furnish  a  cargo  homeward,  fails  to  do  so, 
whereby  the  ship  is  forced  to  return  empty;  and  have  decided 
that  in  some  instances  the  whole,  in  others  a  moiety  of  the  sum, 
that  would  have  become  due  as  freight,  shall  be  paid  as 
compensation  to  the  *owners.    But  in  all  these  cases  the  [*372] 


(e)  Edunn  Zf  others  v.  East  India 
Conwany,  2  Vern.  210. 

{a)  Leunn  fy  others  v.  East  tndia 
Company^  Peake's  Cases  at  Nisi  Pri- 
us,  p.  241.  It  was  an  action  upon 
the  case,  and  the  plaintiffs  were  non- 
suited ;  they  afterwards  brought 
another  action  in  the  Court  of  Com- 
mon Pleas,  which  was  tried  before 
Lord  Eldon  at  the  Sittings  aflcr  1111. 
Ter.  1800,  and  were  again  nonsuited 


on  the  same  ground.  The  terms  of 
the  charter-parties  are  now  altered, 
and  the  ships  are  hired  to  be  em- 
ployed in  trade  and  in  warfare,  and 
on  any  other  service  whatsoever, 

(e)  Ordin.   of  the  Hanse-Towns^ 
tin.   11.    French  Ordinance,  liv.  3. 
tit.  3.  Fret,  art  3  &  a  and  8  &  9. 
and  Valin  thereon.     Guidon^  chap. 
9.  art.  11.    Code  de  Com,  Art.  28d. 
291. 
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law  of  Enei^nd  lesres  the  amount  of  the  comptmmtaam  l» 
be  ascertained  bj  a  jonr,  if  the  parties  cannot  agree  aboat  H: 
and  a  jarj  will  form  their  e«timate  upon  a  consideratioB  of  aD 
the  circumstances  of  the  case,  and  of  the  real  injury  aertuned 
by  the  owners,  which  cannot  be  properir  aettled  by  poahite 

rules.  (1) 

3.  We  hare  seen  by  a  copy  of  the  bill  of  lading  (/),  that  the 
master  imdertakes  to  delirer  the  goods  upon  the  payment  of 
freigrbt  with  primage  and  arerage  accustomed. 

The  word  primnsre  denotes  a  small  payment  to  die  master  fiir 
his  care  and  trouble,  which  he  is  to  receire  to  his  gwn  use,  unlesB 
he  has  otherwise  agreed  with  •  bis  owners-  This  payment  ap- 
pears to  be  of  ?ery  ancient  date,  and  to  be  Tariously  regulated 
in  different  fovaflres  and  trades.  In  the  Gut  Jon  it  is  called  "  la 
**  contribution  des  chaussts  ou  pot  de  rin  du  maiireJ*  It  is  some- 
times called  the  master's  hat  money. 

The  word  average  in  this  place  denotes  sereral  petty  charges, 
which  are  to  be  borne  partly  by  the  ship  and  partly  by  the  car- 
go, such  as  the  expense  of  towing,  beaconage,  &c.  .  Some  of 
the  foreign  Ordinances  specify  the  particulars  that  fell  under 
this  head,  and  the  mode  of  distributing  the  charge  (g^),  but  with 
us  they  depend  entirely  upon  usage,  and  an  attempt  to  enume* 
rate  them  would  afford  neither  instruction  nor  entertainment. 

This  and  the  preceding  article  of  primage  are  often  commut- 
ed for  a  specific  sum  or  a  certain  per  centage  on  the  freight. 


(f)  Ch.  2.  of  this  part,  sect.  3. 

U")  jFVcndL  Ordin.   iiv.  a   tit.  7. 
Jlvaries^  art.  8  6c  9.  and  Ordin.  of 
Stockholm^  tit.  Average^  art  1.  2  Ma- 
gcnSf  277.  Ordin  of  ff'isbuy^  art.  44. 
50.  59,  60.     GuidUm^  chap.  5.  art.  12 


to  19.  and  Oeirac  on  the  24tfa  art  of 
the  laws  of  O^nm.  ButbytfaeCitfe 
de  Com.  Art  406,  The  expence  of 
towage,  &c.  is  to  be  borne  by  tba 
ship  alooe. 


(1)  CoDnected  with  this  subject,  it  may  not  be  useless  to  state  the 
duty  of  the  merchant,  who  ships  goods  for  the  account  of,  and  consigned 
to,  another  person.  In  respect  to  which,  it  has  been  said,. that  he  most 
give  notice  of  the  shipment  by  a  letter  of  adrice,  as  otherwise  the  con* 
signee  would  lose  the  opportunity  to  insure  them.  'This  rale,  howerer, 
may  be  controlled  by  the  course  of  dealing  between*  the  parties,  in 
which  case  such  letter  of  advice  may  be  dispensed  with.  Per  Law* 
renco,  J.  in  Goom  «.  Jackson,  (5  Esp.  R.  112.) 
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CHAPTER  THE  SEVENTH. 


OF   THE   PAYMENT   OF   FREIGHT. 

1.  In  treating  of  the  payment  of  the^rei^fA^,  the  principal  du- 
ty of  the  merchant,  I  shall  consider,  ^r^t,  the  cases  in  which 
the  entire  freight  is  to  be  paid  according  to  the  terms  of  the  con* 
tract;  and,  secondly  ^  those  in  which  a  part  only  of  the  stipulated  - 
sum  may  be  claimed. 

It  may  be  proper,  however,  to  premise  that  payment  of  the 
freight  to  the  owners  on  their  demand,  will  be  a  discharge  against 
a  claim  by  the  master,  not  only  in  the  case  of  goods  brought  in  a 
general  ship ;  but  also  in  the  case  of  an  agreement  not  under 
seal,  made  between  the  master  and  the  charterer,  and  although 
the  master  may  have  previously  given  notice  to  the  charterer  not 
to  pay  the  freight  to  any  person  but  himself  (a).  (1) 

The  contract  for  the  conveyance  of  merchandize  is  in  its  na- 
ture an  entire  contract :  and  unless  it  be  completely  performed 
by  the  delivery  of  the  g09ds  at  the  place  of  destination,  the  mer* 
chant  will  in  general  derive  no  benefit  from  the  time  and  Ia« 
bour  expended  in  a  partial  conveyance,  and  consequently  be 
subject  to  no  payment  whatever,  although  the  ship  m^  have 
been  hired  by  the  month  or  week.  The  cases,  in  which  a  par- 
tial payment  may  be  claimed,  are  exceptions  to  the  general  rule, 

(a)  Mcinsim  v.  Cotestoorih,  3   B.     cb.  3.  part.  2. 
&  G.  647.    Ante,  page  114.  §  14  of 

(1)  This  doctrine,  as  has  been  already  intimated,  (note  to  page  248) 
oeemfl  at  variance  with  that  held  in  White  v.  Baring,  (4  Esp.  R.  22) 
and  Lewis  o.  Hancock,  (li  Mass.  R.  72.)  See  also,  The  Packet,  (3 
Mason  R.  255^,  and  IngersoU  v.  Van  Bokelin,  (7  Cowen  R.  070.)  An- 
te note  to  page  107,  (6),  and  115.  ^ 
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founded  upon  principles  of  equity  and  justicCi  as  appiieride 
to  particular  circumstances.  (2)  On  the  other  hand,  an  in- 
terruption pf  the  regular  course  of  the  voyage,  happening  with- 
out the  feult  of  the  owner,  does  not  deprive  him  of  his  freight 
if  the  ship  afterwards  proceed  with  the  cargo  to  the  place  of 
destination,  as  in  the  case  of  capture  and  recapture  (b),  (S) 


{h)  The  Race-Hor9e,  White,  3 
Rob.  A.  R.  101.  And  see  the  obser- 
vatioBS  of  Mr.  Justice  Chambre  and 
Lord  JRvanley^  in  tlie  case  of  Btale 
¥.  Thcmpmm,  3  Boe.  &  PulL  420  & 


431,  upon  the  dictum  of  the  late 
Chief  Justice  £yre  on  this  subiect, 
in  the  case  of  Curling  t.  Lsmg^  1 
Bos.  &  Pull.  637. 


(2)  It  is  not  sufficient,  that  the  goods  arrive  at  the  port  of  destina* 
tion ;  but  there  must  be  a  delivery  of  them  to  perfect  the  right  to 
freight.  The  master  may  indeed  retain  them  untiJ  the  freight  is  paid ; 
but  no  action  lies  until  a  delivery.  Lane  v.  Penniman,  (4  Mass.  R. 
91.)  But  if  a  delivery  be  prevented  by  the  neglect  or  default  of  the 
owner  of  the  goods,  the  freight  becomes  payable.  Bradstreet  v.  Bald- 
win, (11  Mass.  R.  229.)  Palmer  v.  Lorillard,  (16  John.  R.  346.)  So  if 
the  goods  are  tendered  to  the  consignee  at  the  port  of  destination  ;  but 
the  landing  of  them  is  prevented  by  the  refusal  of  the  government  to 
allow  it  to  be  done,  it  has  been  decided  in  Pennsylvania,  that  the  whole 
freight  is  earned.  Morgan  v.  Ins.  Co.  of  N.  America,  (4  Dall.  R.  455.) 
See  post,  notes  to  page  288,  290,  and  314. 

(3)  And  in  cases  of  justifiable  capture,  the  whole  freight  may  be 
earned  although  the  whole  voyage  has  not  been  performed.  As  in  case 
of  capture,  if  the  ship  be  carried  into  port,  and  there  be  an  unlivery  of 
the  cargo  by  order  of  the  prize  Court,  the  master  is  not  compellable  to 
reload  it,  and  carry  it  to  the  port  of  destination,  although  both  ship  and 
cargo  be  released  by  the  final  sentence.  The  reason  is  said  to  be,  that, 
as  a  separation  has  taken  place  between  the  ship  and  cargo,  the  con- 
tract has  ceased  by  the  act  of  unlivery.  At  the  moment  of  separation, 
the  ship,  if  not  seized  on  her  own  account,  acquires  a  right  to  proceed, 
where  the  master  pleases,  and  the  contract  being  once  dissolved,  can- 
not be  revived.  The  lloffnung,  (6  Rob.  R.  231.)  The  Race  Horse, 
(3  Rob.  R.  101.)  It  is  observable,  that  this  doctrine  was  applied  to 
the  case  where  no  proceedings  were  had  against  the  ship,  but  she  was 
at  liberty  to  depart,  when  she  pleased  ;  and  her  remaining  in  port  at 
the  time  of  the  restitution  of  the  cargo,  was  accidental.  How  it  would 
be  in  a  case  where  both  ship  and  cargo  were  proceeded  against  and  re- 
stored at  the  saiA  time,  does  not  appear  to  have  been  decided.    See 
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But  although  *the  delivery  of  goods  at  the  place  of  [*274] 
destination  is  in  general  necessary  to  entitle  the  owner  to 
the  freight,  yet  with  respect  to  living  animals,  whether  men  or 
cattle,  which  may  frequently  die  during  the  voyage  without  any 
fault  or  neglect  of  the  persons  belonging  to  the  ship,  it  is  said  (c), 
that  if  there  be  no  express  agreement  whether  the. freight  is  to 
be  paid  for  the  lading,  or  for  the  transporting  them,  freight  shall 
be  paid  as  well  for  the  dead  as  for  the  living ;  if  the  agreement  be  to 
pay  freight  for  the  lading  them,  their  death  certainly  cannot  de- 
prive the  owners  of  the  freight ;  but  if  the  agreement  be  to  pay 
freight  for  transporting  them,  then  no  freight  is  due  for  those 
that  die  on  the  voyage,  because  as  to  them  the  contract  is  not 
performed.  These  distinctions  are  found  in  the  civil  law,  and 
adopted  by  all  the  writers  on  this  subject.  In  this  country  it  is 
not  unusual  to  pay  for  goods  shipped  for  the  East  or  West  Indies^ 


(c)  Dif^.  14.  2.  10.  Roccus,  not. 
76,  77,  78.  MoUoij,  book  2.  chap.  4. 
sect.  8.    See  also  Moffat  v.  East  In- 


dia Company,  ante,  chap.  1.  of  diia 
part,  5ed.  Id.  6.  page  20o. 


The  Martha,  (3  Rob.  R.  106,  note.)     Wilhelmina  Leonora,  (3  Rob. 
234.-5  Rob.  R.  75,  note.)     (Post/notes  to  pages  290, 314.) 

In  cases  of  capture  where  the  neutral  carrier  has  conducted  himself 
with  good  faith,  he  is  entitled  to  the  whole  freight,  although  the  whole 
Toyage  has  not  been  performed,  because  the  performance  has  been  in- 
tercepted by  the  captors,  as  to  the  enemy  cargo.  The  Der  Mohr,  (4 
Rob.  314.)  The  Prosper,  Edw.  R.  72, 76.)  The  Fortuna,  (Edwards 
R.  56,  57.)     (Post,  sect.  6,  page  289.) 

But  where  the  ship  belongs  to  an  enemy,  and  the  goods  are  neutral, 
no  freight  is  allowed  to  the  captors,  unless  the  goods  are  carried  by 
them  to  the  port  of  destination,  or  at  least  to  the  country  of  destination 
and  ifear  to  the  port.  The  Vrow  Arma  Catherina,  (6  Rob.  R.  269.) 
See  5  Rob.  71.  The  Fortuna,  (4  Rob.  R.  278.)  The  Diana,  (5  Rob. 
R.  67.)     The  Fortuna,  (Edw.  R.  56.)     (Post,  sect.  6.  p.  290.) 

Where  a  ship  was  hired  for  a  certain  voyage  at  a  certain  rate  per 
month,  and  was  captured  during  the  voyage,  and  the  hirer,  while  the 
ship  was  in  possession  of  the  captors,  secretly  got  possession  of  a  part 
of  the  cargo,  and  brought  it  home  in  another  vessel ;  it  was  held,  that 
the  owner  of  the  ship  was  not  entitled  to  any  freight  for  the  part  so 
saved  in  respect  to  the  hirer ;  because  the  whole  must  be  deemed  lost 
by  the  capture,  and  the  part  recovered  by  the  hirer  was  by  an  act  whol- 
ly independent  of  his  contract.    Locke  v.  Swan,  (13  Mass.  R.  76.) 
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at  the  time  of  tke  fhipment.  But  this  payment,  although  eoa* 
monly  cMedfreigAty  is  not  strictly  or  properly  so  denominated ; 
that  word  denoting  the  price  rather  of  actual  carriage,  than  of 
■  receiTing  goods  in  order  to  be  carried ;  and  therefore  in  a  ease 
before  ^e  Conrt  of  Common  Pleas,  the  Court,  admitting 
that  an  action  might  be  brought  for  money  agreed  to  be 
paid  for  receiving  goods  on  ship-board  in-order  to  be  transport- 
ed, decided  that  such  money  could  not  be  sued  for  or  recorered 
by  the  name  of  freight  (d). 

Some  time  after  this  determination,  an  action  was  brought  up^ 
ofk  a  supposed  agreement  of  the  nature  here  alhided  to;  the 
plaintiff  alleging,  that  in  consideration  of  his  undertaking  to  re* 

ceire  on  board  his  ship  certain  goods  belonging  to  the  de- 
f  *275]  fendant,  to  be  carried  therein  from  ^London  to  LiAm^ 

the  defendant  promised  to  pay  him  a  certain  sum  of  money 
on  the  shipment  of  the  goods.  The  bills  of  lading  were  the  only 
evidence  offered  by  the  plaintiff  at  the  trial  of  the  cause  to  prote 
fats  allegation  :  these  imported,  in  the  usual  way,  that  the  goods 
were  to  be  delivered  at  Lisbon;  but  the  clause  respecting  the 
payment  of  freight,  in  some  of*them,  ran  thus,  '<  freight  for  the 
said  goods  being  paid  in  London  ;"  and  in  others,  thus,  ^  the 
'<  shippers  paying  freight  for  the  said  goods  in  London.^  The 
ship  was  lost  on  the  voyage.  Lord  EUenborough,  befinre  wbora 
the  cause  was  tried,  was  of  opinion,  that  these  words  meant  no 
more  than  that  the  freight  should  be  paid  in  London  instead  of 
Lisbon,  and  did  not  dispense  with  the  perfoj'mance  of  the  voyage  9 
and  added,  that  if  the  shipper  had  paid  the  freight  upon  the 
shipment  of  the  goods,  he  might  have  recovered  it  back,  again. 
The  plaintiff  therefore  failed  in  his  suit  (e). 

This  case  turned  wholly  on  the  bill  of  lading ;  there  was  no 
indication  of  an  intent,  that  if  the  freight  were  not  earned,  the 
money  might  not  be  recovered  back ;  but  in  a  cause  since  de* 
cided  in  the  Common  Pleas,  the  bill  of  lading  containing  the 
words  "  freight  for  the  said  goods  being  paid,"  the  broker  who 
freighted  the  ship,  proved  that  the  contract  for  the  conveyance 
of  the  goods  was  verbal,  and  that  he  told  the  defendant  that  the 
price  of  the  freight  of  goods  upon  a  voyage  from  London  to  the 

{d)  Blakey  v.  Dickson,  2  Bos.  &  I      (e)  MasMter  r.  Butter  tf  €nMerf  1 
Pull.  321.  1  Gamp.  84. 
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Cape^  was  5/.  paid  in  London^  or  7l.  paid  at  the  Cape;  the 
defendant  preferred  the  contract  at  51.  per  ton.  Soon  after  the 
vessel  had  sailed,  the  broker  called  on  the  defendant  for  pay- 
ment, who  answei:ed  he  would  call  and  pay  it  on  the  following 
Monday.  The  ship  was  lost.  Gibbsj  Chief  Justice,  left  it  to  the 
jury  to  consider,  whether  the  agreement  intended  merely  to 
change  the  place  where  the  freight  should  be  payable,  in  case 
any  freight  should  be  earned ;  or  whether  in  lieu  of  a  con- 
tract for  freight,  it  was  intended  that  this  sum  should  *be  [*276] 
payable  in  all  events  after  shipping  the  goods  ;  and  the 
jury  found,  that  the  meaning  of  the  agreement  was,  that  the' 
money  should  be  paid  at  all  events  upon  the  delivery  of  the  goods 
on  board  the  ship  at  London.  The  Court  refused  to  disturb 
the  verdict,  and  Gibbs  Chief  Justice,  said,  ^'  here  is  an  indica- 
"  tion  not  only  of  the  place  where  the  money  was  to  be  paid, 
**  but  also  of  the  time  when  it  was  to  become  due,  which  was 
<'  not  the  case  in  Maskiter  v.  Buller,  and  added,  it  signifies  not 
"  what  name  is  given  to  the  money  ;  the  defendant  is  misled  by 
"  the  ambiguity  of  the  phrase  freight ;  there  is  no  doubt  but 
'^  that  a  man  may  agree  to  pay  money  on  the  delivery  of  the 
"  goods  on  board  the  ship,  call  it  what  you  will  (/). 

Whether  money  advanced  by  the  merchant,  is  to  be  consid- 
ered as  a  loan  to  be  reimbursed  by  the  owner,  or  as  part  pay- 
ment of  the  freight  not  dependant  upon  the  determination  of 
the  voyage,  must  depend  upon  the  terms  of  the  written  instru- 
ment i:q)on  the  construction  of  which  the  question  arises.  A 
charter-party  contained  a  covenant,  that  "  120/.  should  be  paid 
'*  upon  freight  of  the  outward  cargo  to  Maranhamj  and  as  much 
"  cash  as  might  be  found  necessary  for  the  vessel's  disburse- 
'*  ments  in  Maranhan^  to  be  advanced  by  the  merchant,  his 
^  agents  or  assigns,  to  the  master  when  required,  free  from  in- 
"  terest  and  commission  at  the  current  exchange  of  the  place,  and 
**  ike  residue  of  such  Jreigkt  to  be  paid  on  delivery  of  the  home- 
"  ward  cargo  in  LiverpooV*  The  ship  having  been  lost  by  cap- 
ture, the  Court  of  King's  Bench  decided  that  the  merchant  was 
not  entitled  to  recover  back  under  this  charter-party,  money  ad- 
vanced by  him  for  the  vessel's  disbursements  in  Maranham  (g). 


(/)  Andrew  %f  anotiker,  v.'  Mocr- 
AouM,  5  TauQtOD,  435.  and  1  Mar- 
shal, 123. 
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Bat  wbers  tbe  woids,  *^Tlie  capfain  to  be  npipiied  with  cash 
'^  fi>ff  the  ship's  aae,''  followed,  a  coveoaat  for  payment  of  freight, 

oae  half  in  cash  oo  delivery  of  the  cargo,  and  the 
[*277]*feaiauider  by  bill,  in  ponaaace  of  which  the  master 

diew  a  bill  on  the  merchant  which  was  accepted  and 
paid,  this  was  decided  to  be  a  loan  to  be  reiadiiased  by  the 
owner  (A).  (1) 

[k)Man^idd$fima(karY.  MaiHaud,  4  B.  &^  A.  582. 

(1)  The  distinccion  here  pointed  oot,  thoogh  nice,  nmy  be  a  soond 
one,  lor  it  is  competent  for  the  parties  to  shape  their  own  eootrsct, 
4b  they  ]riease,  and  to  make  the  money  mdtanced  follow  the  Uv  of 
^freight,  as  to  reimboraementy  if  the  rojage  be  not  performed,  or  to  be 
deemed  an  abeoliite  payment*  Foreign  writerB  do  not  seem  to  distia- 
guish  freight  mooej,  whether  it  be  paid  in  adranoe  or  not,  as  afiecied 
by  different  considerations.  If  the  money  be  advanced  for  the  freigbl, 
and  tbe  voyage  be  not  performed,  it  is  recoverable  back.  Cleirae 
(Les  Us  et  CouL  de  la  Mer.  p.  42)  states,  thai  in  cases  of  ship* 
arreck,  the  master  is  bound  U>  render  back  to  the  merchant  the  ad- 
vances made  open  tbe  freight,  and  he  cites  .the  decisi^m  of  an 
earlier  Jurist  in  confirmation  of  thb  doctrine.  Naufragio  facto 
ezercitor  naula  restituit  quae  ad  manom  perceperat,  ut  qui  non  tra- 
jecerit.  The  French  Ordinance  of  the  Marine  (Tit.  du  fret  art.  18) 
recognizes  the  same  rule,  unless  there  be  an  express  agreement  to 
the  contrary.  Valin,  (1  Comm.  sur  Ordin.  p.  661)  adopts  the  same 
doctrine ;  and  it  is  approved  by  Pothier.  (Charter  Parde  n.  63.) 
Roccus  is  of  the  same  opinion ;  (De  Nav.  et  Naulo  n.  80)  and  derires 
the  doctrine  from  the  Digest*.  Libj  19,  tit.  2.  c.  15,  §  6,  Locat  coo- 
duct.  But  Straccha  and  Loccenius  and  Hoccus  coincide  In  opinion, 
that  in  soch  case,  the  master  is  entitled  to  freight  pro  rata  itiueris,  if 
he  has  been  in  no  fault.  (Straccha  De.  Nav.  3,  n.  24.  Loccea :  De 
jur  :  marit.  lib.  3,  ch.  6,  §  11.  Roccus  De  Nav.  n.  81.)  Fbthier 
thinks  tbe  French  rule  to  be  more  equitable,  which  declares^  that  in 
such  case  no  freight  is  due.  It  affords  me  great  pleasure  on  this  sqI^ 
ject,  to  refer  to  tbe  learned  opinion  of  Mr.  Chief  Justice  Kent,  in  Wat* 
son  V.  Duykinck,  (3  John.  R.  335)  where  the  doctrine  is  fully  consid- 
ered, and  the  rule  of  the  French  law  is  adopted,  as  correct ;  and  the 
▼ery  exception  found  in  the  recent  English  Cases  is  directly  adjudged 
according  to  the  exposition  stated  in  the  text.  In  tbe  case  of  Watson 
V.  Duykiock,  the  agreement  was,  that  in  oonsidtf  atlon  of  f  100  to  be 
paid  immediately  to  the  master,  he  would  suffer  the  other  party  to  pro- 
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If  a  pregnant  woman  be  delifered  during  the  vojrage,  no 
freight  is  due  for  the  inftuit  {%). 

2.  When  goods  are  sent  in  a  general  ship  in  pursuance  of 
the  second  species  of  contract  before  mentioned,  the  amount' 
of  the  friMght  is  either  settled  by  the  agreement  of  the  parties, 
or  bj  the  usage  of  the  trade.  In  the  case  of  a  charter-party, 
if  the  stipulated  payment  is  a  gross  sum  for  an  entire  ship,  or 
an  entire  part  of  a  ship,  for  the  whole  Yoyage,  the  gross  sum 
will  be  payable  although  the  merchant  have  not  fully  laden  the 
ship.  And  if  a  certain  sum  be  stipulated  for  every  ton,  or  other 
portion  of  the  ship's  capacity,  for  the  whole  voyage^  the  pay- 
ment must  be  according  to  the  number  of  tons,  &.c.  which  the 
ahip  is  proved  capable  of  containing,  without  regard  to  the  quan* 
tity  actually  put  on  board  by  the  merchant  (X;),  or  to  the  num«> 
ber  of  tons  burthen  mentioned  in  the  description  of  the  ship  {I). 

(t)  Roccua^  not.  79.  MoUoy^  book  2.  I      ik)  RoccuSf  not.  72.  75. 
chap.  4.  sect.  8.  |      (l)  HunUr  v.  JFVy,  3  B.  &  A.  431. 

* — ■ —  -.  -  —  —  —  -         - .  .  - 

eeed  in  the  ship  as  a  passenger  on  the  voyage,  and  to  load  on  board  for 
transportation,  merchandize  to  the  value  of  $600  ;  and  that  the  master 
should  provide  provisions,  &c.  tor  the  voyage.  The  money  was  accor- 
dingly paid ;  the  vessel  sailed  on  the  voyage,  and  was  shipwrecked. 
An  action  was  brought  by  the  passenger  to  recover  back  the  mo- 
ney. The  Court  held,  that  he  was  not  entitled  to  recover  it  back ;  that 
taking  the  interpretation  of  the  contract  in  its  fair  import,  (and  the 
usage  at  New  York  conformed  to  it)  the  intention  of  the  parties  was  to 
consider  it  an  absolute  payment.  See  also,  Griggs  v,  Austin,  (3  Pick. 
R.  20.)  Sansom  v.  Ball,  (4  Dall.  R.  459.)  Giles  v.  The  Brig  Cyn- 
thia, (1  Peters  Adm.  R.  203,  206,  207,  note.  Cheriot  v.  Barker,  (4 
John.  R.  346.-2  Shower  R.  291.— 2  Bos.  &.  Pull.  321.)  Gillon  v. 
Siropkin,  (4  Camp.  R.  241.) 

Where  freight  or  passage  money  has  been  advanced,  if  the  subse- 
quent non-perfiyrmanee  of  the  contract  be  occasioned  by  the  neglect  or 
default  of  the  party,  who  has  paid  it,  there  seems  to  be  no  reason,  why 
he  should  be  entitled  to  a  return.  See  1  Peters  Adm.  R.  207,  note.- 
Detouches  v.  Peck,  (9  John.  R.  210.)  Griggs  v.  Austin,  (3  Pick  R. 
20.) 

In  genera],  passage  money  and  freight  are  governed  by  the  same 
rule.  MoUoy  v.  Barker,  (5  East  R.  516.)  Howland  v.  The  Ship  Lsr 
viaia,  (1  Peters  Adm.  R.  123, 125.) 
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(2)  On  the  other  band,  if  the  OKrchuit  bat  stipvfaUed  to  p^  a 
certain  sum  per  cask  or  bale  of  goods,  the  pajmeot  must  be  ia 
the  first  place  according  to  the  namber  of  casks  or  bales  ship- 
ped and  delivered  (m),  and  if  be  has  coTeoanted  to  paj  fireigfat 
on  skins  by  the  pounds  net  weight  at  the  king^s  beam,/reigfat  is 
doe  on  the  oatside  skins  in  which  the  packages  are  contained  (a). 

And  where  again  he  has  covenanted  to  furnish  a  coraplets 
[*27S]  lading,  or  a  specific  nnmber  *of  cadis  or  bales,  and  &iled 

to  do  so,  he  most  make  good  the  loss  which  the  owners  have 
sastained  by  his  failure,  to  be  settled,  in  case  of  disagieemeat, 
by  a  jury,  who  will  take  all  the  circumstances  into  their  consid- 
eration, and  make  a  due  allowance  to  the  merchant  for  the  profit 
which  the  master  may  have  made  by  bringing  the  goods  of  odKS 
persons,  if  any  have  been  brought  (o).  In  all  such  cases  the 
proper  course  is  to  estimate  the  freight  by  means  of  an  average, 
so  as  to  take  neither  the  greatest  possible  freight,  nor  the  least, 
and  such  an  average  is  the  proper  measure  of  damages  (p). 
And  in  a  cause  where  the  charterer  of  a  ship,  for  a  vojrage  to 
Tobago  and  back,  covenanted  to  load  and  dispatch  her  in  time 
to  join  the  convoy  that  should  be  appointed  to  sail  from  the 
West  Indies,  on  the  Jst  of  August,  it  was  held  that  he  was  liable 
for  not  having  loaded  and  dispatched  her  by  the  22d  of  July, 
the  day  the  West  India  convoy  passed  the  island  of  Tobago^ 
although  he  oflfered  to  load  her  with  a  complete  cargo,  if  she 
would  stop  a  few  days  longer,  and  a  verdict  was  obtained  for 
the  amount  of  the  dead  freight  claimed  (j).  (1) 

im)  Roecusj  not.  73.  75,    A  bill  of  i  contain  100  lasts,  as  mentioDed  ia 
lacling,  dated  at  2>an<ztc,  contained     the  bill  of  lading.    MoUoyv,  Living, 


in  the  margin  the  words  100  lasts  of 
wheat  in  2,092  bags.  It  was  not 
proved  that  the  wheat  bad  been 
measured,  but  evidence  was  given 
ll)«t  the  Danizie  measure  was  larger 
than  the  English,  and  that  the  wheat 
was  bought  by  the  latter.  The 
freight  was  to  be  a  certain  sum  per 
last ;  and  it  was  held  that  the  spec- 
ified number  of  bags  must  be  con- 
sidered   as  between  the  parties  to 


4  Taunt.  102. 

(n)  Moorsom  v.  P0^  4  CampbeO, 
103.    See  also  p.  279. 

(o)  PuUer  ^  another  v.  Sam/ortt, 
11  East,  232.  See  before,  chap.  1. 
of  this  pare  sect.  13.  b,  page  197. 

{p)  Thomas  v.  Clarke  if  another^  2 
Starkie,  450. 

[q)  Thompson  v.  IngUs  smd  otAerr, 
3  Campbell,  428. 


(2)  The  same  doctrine  was   asserted  in  Duffie  r.  Hayes,  (15  John. 
R.  327.)     See  ante,  note  to  page  180. 


(1)  See  Robertson  v.  Belhune,  (3  John.  R.  342.) 
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In  an  action  against  the  merchant  for  not  loading  and  di«« 
patching  the  ship  according  to  the  memoranduoi  for  charter, 
wherein  she  was  described  as  ^^  The  Stuedish  ship  or  vessel  call- 
^'  ed  the  Maria,^^  he  cannot  set  up  as  a  defence,  that  she  was  in 
point  of  fact  a  British  and  not  a  Swedish  ship  (r).  And  where 
the  payment  is  to  be  made  by  cask  or  bale,  the  merchant  must 
pay  for  what  has  been  brought,  although  the  master  engaged  to 
bring  a  full  cargo  and  refused  to  do  so,  the  proper  remedy  for 
such  re^al  being  an  action  against  the  master  upon  his  cove- 
oant,  as  hath  been  before  observed  («)•  (2)  Where  a 
ship  hired  to  gc^  beyond  sea,  *to  fetch  home  a  cargo  for  [^279] 
which  a  certain  rate  per  ton  was  to  be  paid,  (nothing  be- 
ing payable  for  the  outward  voyage),  was  forced  to  return  in 
ballast,  the  merchant's  factor  having  no  goods  to  put  on  boards 
the  Court  of  Chancery  decreed  payment  of  the  freight  (t).  (1) 

If  an  entire  ship  be  hired,  and  the  burthen  thereof  expressed 
in  the  charter-party,  and  the  merchant  covenant  to  pay  a  certain 
mxm  for  every  ton,  &c.  of  goods  which  he  shall  lade  on  board  (tt), 


(r)  Retjuse  v.  MeuerSf  3  Campbell, 
475. 

{s)  MiiMe  V.  jMkiruony  JO  East, 
295.  See  before,  cliap.  1.  of  this  part 
sect.  1%  h.  page  193,  &  post,  sect.  9. 
b.  page  301. 

h)  WesUand  v.  Robinson,  cited  2 
Veni.  212. 


(u)  The  merchant  freighter  can- 
not insist  upon  the  precise  biirtheif 
mentiooed  in  the  charter-party,  un- 
less the  misrepresentation  has  been 
fraudulent.  Thomas  \,  Clarke  tfan^ 
offier,  2  Starkie,  452. 


(2)  And  it  is  no  excuse  in  such  case,  that  the  neglect  to  load  a  full 
cargo,  has  been  occasioned  by  the  master's  quitting  the  port  of  loading 
bona  fide  under  a  well  grounded  apprehension  of  a  hostile  embargo, 
and  seizure.  Atkinson  t;.  Ritchie,  (10  East  R.  530.)  See  Note  to 
page  180,  and  post,  301. 

(1)  The  genera]  rule  is,  that  if  a  merchant  sends  the  vessel  of  an« 
other  abroad  for  a  cargo  to  a  designated  port,  and  puts  none  on 
board,  he  who  has  hired  the  vessel  for  the  voyage  must  pay  empty  for 
full.  Gilss  V.  Brig  Cynthia,  (1  Peters  R.  203, 207.— Beawes  Lex.  Mer. 
110.)     Kleine  «.  Catara,  (2  Gallis.  R.  61.) 

If  the  vessel  be  disabled  in  the  coarse  of  the  voyage,  and  the  mas- 
ter is  ready  to  transport  the  goods  to  the  port  of  destination,  but  the 
shipper  refuses,  the  master  earns  the  full  freight  for  the  whole  voyage. 
Bradhurst  t;.  Col.  Ins.  Co.,  (9  John.  R.  17.)  Herbert  v,  Hallett,  (3  John. 
Cas.  93.) 
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the  freight ;  and  it  has  been  decided  that  he  is  answerable.  The 
earliest  case  on  this  point  came  originally  before  Lord  Kenyan 
at  Guildhall,  and  he  was  of  opinion  that  the  merchant  was  not 
answerable ;  but  the  Court  of  King's  Bench  being  afterwards  of 
a  different  opinion,  the  cause  was  tried  a  second  time,  and  the 
merchant  was  compelled  to  pay  {d).  In  this  case  the  bills  of 
lading  were  for  delivery  to  the  defendant  (who  was  the  charter- 
er) or  his  assigns^  he  or  they  paying  the  freight :  he  endorsed  them 
specially  to  K.  &  Co.  on  condition  only  that  they  would  ac- 
cept, or  in  writing  promise  to  accept,  certain  bills  of  exchange, 
and  would  also  promise  in  like  manner  to  account  with  R.  & 
Co.  to  whom  half  the  cargo  belonged,  for  a  moiety  of  the  pro- 
ceeds, and  on  their  refusal  so  to  do,  then  to  deliver  to  D.  &  Co. 
first  obtaining  from  them  a  similar  promise  in  writing  to  accept 
the  bills,  and  to  account  to  the  defendant  for  a  moiety  of  the  pro- 
ceeds. K.  &  Co.  refused,  and  the  cargo  was  delivered 
[*282]  to  D.  &  Co.  but  no  promise  in  writing  was. obtained  *froia 
them.  They  did  however  in  fact  pay  the  brlls,  and  ac<- 
count  for  the  defendant's  moiety,  and  gave  him  credit  for  all  the 
freight;  notwithstanding  which  he  continued  greatly  in  their 
debt.  Lord  Kenyon  thought,  upon  the  first  trial,  that  the  bill  of 
lading  imposed  upon  the  captain  the  obligation  at  bis  peril  to 
get  the  freight  on  delivering  the  cargo  :  but  the  Comrt  thought 
otherwise,  and  granted  a  new  trial.  Upon  the  second  trial  Lord 
Kenyon  told  the  Jury,  that  he  conceived  at  the  first  trial  that  the 
charter-party  was  controlled  by  the  bills  of  lading,  and  imposed 
upon  the  plaintiff  the  duty  of  recovering  the  freight :  but  that  the 
Court  of  King's  Bench  thought  the  bills  of  lading  imposed  do 
such  duty  upon  him ;  and  whatever  his  (Lord  Kenyon^s)  private 
opinion  was,  he  was  bound  to  say  he  was  at  first  mistaken.  And 
the  plaintiff  thereupon  had  a  verdict  for  £967.  I6s. 

The  next  case  upon  this  subject  occurred  about  ten  years  af> 
terwards.  It  was  an  action  for  freight  upon  a  charter-party, 
wherein  the  defendant  stipulated  to  pay  the  freight  on  delivery  of 
the  cargo  according  to  the  bill  of  lading.    The  form  of  the  bill  of 


(d)  Penrose  Sf  others  v.  Htlks,  Sit. 
after  Hil.  Term,  1790.  The  follorw- 
ihg  account  of  the  bills  of  lading, 
&c.  is  taken  from  the  judgement  of 
the  Court  as  delivered  by  Lord  El- 
lenhorough  in  Shepardv.  Dt  BemdUa^ 


13  East,  570.  The  note  from  which 
this  case  was  quoted  in  the  first  edi- 
tion of  this  book,  was  taken  by  the 
author  very  early  in  his  professional 
life. 
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lading  is  not  meotioned  In  the  report,  but  it  was  probably  in  tb« 
usual  form.  It  was  certainly  intended  that  the  freight  should 
be  paid  by  th^  consignee;  he  being  indebted  to  the  defendant 
in  more  than  that  amount.  Fart  of  the  freight  was  paid  abroad, 
but  for  part  of  it,  viz.  500/.  the  master  took  a  iiZ/ drawn  by  the 
consignee  upon  the  merchant,  and  that  being  dishonoured,  he 
sued  upon  the  charter-party  for  this  part  of  the  freight.  Now 
it  had  been  his  duty  to  receive  payment  of  the  freight  before  he 
parted  with  his  cargo,  he  would  have  taken  this  bill  at  his  peril, 
and  he  could  never  afterwards  have  resorted  to  the  defendant 
upon  the  charter->party  :  but,  upon  a  case  reserved,  the  Court  of 
King's  bench  thought  it  very  clear  that  he  was  warranted  in  de-* 
livering  the  cargo  as  he  did,  and  that  the  defendant  was  liable 
to  the  action  (e). 

*In  another  case,  which  was  before  the  Court  of  Com-  [^283] 
com  Pleas,  there  was  a  charter-party,  and  a  bill  of  lading 
in  the  usual  form,  and  the  Court  held  that  the  master  was  not 
bound  at  his  peril  to  insist  upon  his  freight  at  the  time  of  deliv- 
ering the  goods ;  but  that  if  he  delivered  the  goods,  and  could 
not  afterwards  get  the  freight  from  the  .consignee,  he  might  sue 
the  merchant  for  it  upon  the  charter-party  (/)• 

In  the  last  case  upon  this  subject,  the  three  former  were  very 
much  considered,  and  the  decision  of  the  Court  of  King's  Bench 
was  conformable  to  them.  This  arose  on  the  charter-party  of 
the  flliip  UopeweU,  by  which  the  master  engaged  to  receive  a  car* 
go  of  tobacco  at  Londouj  and  sail  therewith  to  Tangkrs^  where 
he  would  apply  to  the  correspondents,  faotors,  or  agents  of  the 
merchant,  for  orders,  and  wait  for  the  same  fifteen  days,  wheth-* 
er  he  was  to  deliver  the  cargo  at  that  port  or  proceed  therewith. 
to  St.  Lucar  or  CadiZf  and  that  having  received  such  orders, 
he  would,  pursuant  thereto,  paake  a  right  and  true  deliv- 
ery to  the  correspondents,  factors,  or  agents  of  the  merchant, 
agreeably  to  bills  of  lading;  and  the  merchant  covenant* 
ed  to  load  a  complete  cargo,  and  also  to  receive  the  same 
at  TangierSi  St.  LucoTj  or  Cadizy  giving  notice  to  the  master  at 
what  port  the  cargo  was  to  be  discharged  within  fifteen  days  af- 
ter the  ship's  arrival  at  Tangiers^  and  to  pay  to  the  master  im- 
mediately on  a  right  and  true  delivery  of  the  cargo  in  full  for 

(e)  Tapley  v.  MariifUt  8  Ter.  Rep.  I      if)  Christy  v.  JKow,  1  Tauoton, 
iaB.  R.  451.  |  300.    See  sect.  9. 6.  of  this  chapter. 
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tbe  freight  of  the  diip  for  the  rojage,  at  the  nie  of  SI.  13t.  U, 
per  hhcL  leceired  oat  of  her,  toother  with  IQf.  per  oe«t  oa  the 
Mommai  of  the  laki  freight  for  primage,  and  thirtr  gmneas  as  a 
gratificatioo  to  the  master.  The  ship  recehed  a  cargo  of  to- 
bacco ;  and  the  master  signed  bills  of  lading,  eipveani^  ^ 
ibip  to  be  boood  for  ToMgien,  and  from  thence  to  Su  Lmear^  and 
that  the  cargo  vas  to  be  delivered  to  one  Johm  de  la  Piedra,  ar 
in  his  absence  to  his  Catholic  Majesty's  Coosnl-General  at  Tan* 

gierSf  or  to  their  assigns^  ht  or  they  paying  freight  fir  tkt 
\^^2BA']9md goodj  three  ^guineas  and  a  half  lor  each  cask,  lOl. 

per  cent  primage,  and  thirty  goineas  gratification ;  the 
whole  at  the  current  exchange  at  Cadiz  on  JLomdomj  with  priai- 
age  and  average  accustomed^  Upon  this  charter-partj,  the  mas- 
ter sued  the  merchant  for  the  freight,  &c.  and  aliedged  that  tbe 
ship  arrived  at  Tangiers,  and  that  he  there  made  application  to 
John  de  la  Piedra,  the  correspondent  and  agent  of  the  merchaal 
in  that  behalf,  to  know  whether  the  <lelivery  was  to  be  there  or 
at  Si,  Luear  or  Cadiz;  that  John  de  la  Piedra  ordereSi  him  to 
proceed  with  the  cargo  to  Cadiz,  whereby  he  was  prevented 
from  delivering  to  any  of  the  correspondents,  factors,  or  agents 
of  the  merchant  at  Tangiers  or  St.  Lucar  according  to  the  bills 
of  lading,  and  he  proceeded  in  obedience  to  the  order  to  Cadiz, 
and  there  delivered  the  cargo  according  to  the  orders  and  di- 
rections of  one  Benito  de  la  Piedra,  the  agent  of  the  merchant  in 
that  behalf.  These  facts  were  admitted  by  the  merchant  (g),  who 
contended  that  the  freight  could  not  be  recovered  of  him,  for 
these  reasons :  first,  because  the  master  ought  not  to  have  de- 
livered the  cargo  without  receiving  the  freight ;  secondly,  be- 
cause he  ought  not  to  have  gone  to  Cadizj  only  Tangiers  and 
St.  Lucar  being  mentioned  in  tbe  bill  of  lading  ;  and  thirdly, 
because  he  ought  not  to  have  delivered  to  the  merchant's  agent 
at  Cadizy  who  was  said  to  be  a  stranger  to  the  bill  of  lading. 
But  the  Court  determined,  that  no  one  of  the  reasons  assigned 
afforded  a  sufficient  answer  to  the  master's  claim.  As  to  the 
second  reason,  it  was  held  that  tbe  omission  of  Cadiz  in  the  bill 
of  lading  was  for  the  master's  benefit,  to  relieve  him  from  going 
thither  if  he  should  wish  to  decline  it,  but  that  it  did  not  take 
from  him  the  power  of  going  thither,  if  he  should  be  willing  to 
do  so,  and  the  merchant's  correspondent  should  desire  it ;  as  to 

{g)  The  cause  came  before  the  Court  upon  a  demurrer  to  tbe  dedaratioa. 
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the  third  reason,  it  was  held,  either  that  Benito,  the  merchant's 
agent  at  Ca^^ir  might  be  looked  upon  as  virtaaHythe  ap- 
pointee of  John  de  la  Piedra,  and  so  might  take  *under  [;*286] 
the  bill  of  lading  as  his  assign  ;  or  that  John  must  be  con- 
sidered as  refusing  to  accept  or  to  make  any  appointment,  and 
then  the  master  could  not  do  otherwise  than  deliver  to  the 
agent  of  the  merchant  himself.  Upon  the  first  reason,  which 
relates  to  the  point,  for  which  the  case  has  been  quoted  in  this 
place,  Lord  Ellenborough,  in  delivering  the  judgment  of  the 
Court,  stated  the  question  to  be,  whether  this  clause  was  intro- 
duced for  the  merchant's  security,  and  made  it  imiumbent  on 
the  master,  at  his  peril,  to  look  to  the  consignee  under  the  .bill 
of  lading  for  payment  of  the  freight,  in  which  case  he  would 
have  no  right  to  deliver  to  the  merchant's  agent  without  first 
receiving  the  freight,  and  a  delivery  without  payment  of  it 
would  not  be  "  a  right  and  true  delivery  ;'*  or  whether  it  was 
introduced  for  the  master's  benefit  only,  and  merely  to  give  him 
the  option,  if  he  should  think  fit,  to  insist  upon  receiving  the 
freight  abroad,  before  he  would  deliver  the  goods ;  in  which 
case  he  might  waive  the  benefit  of  this  provision  in  his  favour, 
and  might  deliver  them  without  first  receiving  payment,  and 
would  not  be  thereby  precluded  from  having  resort  to  the  mer- 
chant afterwards  :  and  the  Court  held  the  latter  to  be  the  true 
construction  of  the  contract.  The  former  cases  were  consider* 
ed  as  proving,  that  a  clause  of  this  kind  does  not  in  general  cast 
upon  the  master  the  duty  of  obtaining,  at  his  own  peril,  the 
freight  from  the  consignee,  but  that  if  he  cannot  get  it  from  Aim, 
he  may  insist  upon  having  it  from  the  charterer ;  and  the  par* 
ticular  circumstances  of  this  case  were  held  not  to  warrant  the 
Court  in  saying,  that  the  contrary  was  intended  by  the  parties 
to  this  contract  (A). 

If  a  consignee  receive  goods  in  pursuance  of  the  usual  bill 
of  lading,  by  which  it  is  expressed  that  he  is  to  pay  the  freight, 
he  by  such  receipt  makes  himself  debtor  for  the  freight,  and 
may  be  sued  for  it  (i).  But  a  person,  who  is  only  an 
agent  for  the  consignor,  and  who  is  known  to  *the  mas-  [*286] 
ter  to  be  acting  in  that  character,  does  not  make  himself 
personally  answerable  for  the  freight  by  receiving  the  goods, 


(h)  Shepard  v.  De  B&maks,  13  East, 
565. 
(t)  BoberU  v.  Bbtt,  2  Show.  443. 


This  was  probably  the  case  of  a  geti-> 
tral  ship. 
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although  he  also  enters  them  in  his  own  name  at  the  CustooH 
honse  (A).  In  a  case  where  -the  consignee,  known  as  such  to 
the  master,  sold  the  goods  before  they  were  landed,  and  the 
bayer  received  them,  and  entered  them  in  his  own  name  at  the 
Custom-house,  it  was  once  held  by  Lord  Kenyan  that  the  con- 
signee only,  and  not  the  buyer,  could  be  sued  for  the  freight  (/), 
and  this  opinion  seems  to  have  been  adopted  by  the  present 
learned  Judge  of  the  Court  of  Admiralty  in  the  decision  of  a 
cause  before  him  (m).  But  the  point,  having  been  since  mors 
maturely  considered,  it  has  been  decided,  that  although  there 
be  no  origii#I  privity  of  contract  between  the  purchasers  from 
consignees  and  the  owner,  yet  the  taking  of  goods  by  purchasers 
under  a  biU  of  lading  is  evidence  of  a  new  agreement  by  them,  as 
the  ultimate  appointees  of  the  shippers,  to  pay  the  freight  for 
the  carriage  of  the  goods,  the  delivery  being  stipulated  with  the 
shippers  to  be  made  to  the  consignees  named  in  the  bill  of  la- 
ding or  their  assigns,  he  or  they  pay  freight  for  the  same  (n). 
And  this  opinion  seems  most  consonant  to  sound  reason  ;  f<N'  if 
a  person  accepts  any  thing,  which  he  knows  to  be  subject  to  a 
duty  or  charge,  it  is  rational  to  conclude  that  he  means  to  take 
the  duty  or  charge  upon  himself;  and  the  law  may  very  well 
imply  a  promise  to  perform  what  he  so  takes  upon  himself.  (I) 


(k)  Ward  v.  IVftoii,  1  East,  507. 

(/)  Artaza  v.  Smallpiece^  I  Espin. 
N.  !».  Cas.  2a 


(m)  The  Thrresa  Bonita,  Dt 
Jong,  4  Rob.  236. 

(n)  Cock  v.  Taylor  if  another,  13 
East,  399. 


( J )  The  same  doctrine  has  been  since  coniirined  in  Doogal  v.  Kem- 
h\e,  (3  Biog.  R.  383,  where  the  goods  had  been  received  by  the  defen- 
dant, as  Broker  of  the  consignees ;  and  the  Court  held  him  liaUe  iiir 
the  freight.  Mr.  Chief  Justice  Best  said, ''  whoever  obtains  the  ddive- 
**  rj  of  goods  under  such  a  bill  of  lading,  (that  is,  the  comnx»  bill, 
**  where  there  is  a  stipulation  that  the  consignee  or  his  assigns  is  to 
''  pay  freight)  contracts  by  implication  to  pay  the  freight  due  on  them. 
"  There  is  no  assignment  of  contract,  no  shifting  of  liability.  The  re- 
''  ceiver  of  the  goods  is  an  original  contractor  to  pay  the  freight  of 
''  them."     See  ante,  note  to  page  216. 

In  both  the  classes  of  cases  above  referred  to,  viz  :  those  standing 
upon  a  charter  party,  as  well  as  those  standing  upon  the  common  bill 
of  lading  alone,  it  seems  to  have  been  thought,  that  if  the  charterer  or 
consignor  was  originally  liable  for  the  freight,  either  from  an  express 
contract  to  pay  it,  or  from  his  legal  liability,  as  the  known  owner  of 


PATMBNT  OP  FREIGHT. 

Bttt  on  the  other  hand,  if  the  iodorseee  of  a  bill  of  lading  ob- 
tain goods  not  under  the  biU  of  ladings  but  under  an  order  signed 
by  the  coruignees  for  thai  purpose^  this  is  not  sufficient  ground  to 
raise  an  implied  assumpsit  on  their  part  to  pay  the  freight,  even 
although  the  goods  be  entered  at  the  Custom-house  in  their 
name,  unless  it  appear  from  previous  dealings  that  they 
were  in  the  habit  of  receiving  goods  in  '^tlie  same  man-  [^87] 
ner,  and  paying  freight  for  tliem,  and  this  will  then  be 
considered  sufficient  to  raise  such  an  implied  promise  (o).  And 
the  indorsee  of  such  a  bill  of  lading,  making  goods  deliverable 
to  order  or  assigns  on  payment  of  freight,  although  he  has  paid 
ever  the  proceeds  of  the  goods  to  the  |>erson  who  indorsed  the 
bill  of  lading  to  him  before  being  called  upon  to  pay  the  freight, 
will  still  be  liable  for  it  {p)* 


(o)  f^kon  if  athen  v»  Eymer  if  oth- 
ersy  1  M:  &  S.  157. 
( p )  Bell  Sf  another  v.  Kymer  fy  oth- 


ers^ 5  TauDton,  477.    1  Marshal,  146, 
3  Campbell,  545. 


the  goods,  to  pay  it,  that  there  would  arise  no  auxiliary  original  con- 
tract between  the  consignee  and  the  ship  owqer  for  the  freight.  If  the 
master  were  to  refuse  to  deliver  the  goods  without  an  express  promise 
of  the  consignee  in  such  a  case,  to  pay  the  freight,  not  choosing  to  rely 
solely  on  the  solvency  or  contract  of  the  charterer  or  consignor,  would 
there  be  any  legal  difficulty  in  enforcing  it?  If  not,  in  what  respect  does 
such  an  express  contract  differ  from  that,  which  in  the  language  of  Mr, 
Chief  Justice  Best,  arises  in  such  case  by  implication  from  the  receipt 
of  the  goods?  The  contract  of  the  consignor  and  consignee  are  not 
inconsistent  with  each  other ;  each  is  an  original  contract,  and  has  a 
sufficient  consideration  to  support  it.  See  Moorsom  v,  Kymer,  (2  M. 
«c  Selw.  303.) 

In  Barker  v.  Haven,  (17  John.  R.  334)  it  was  held  by  the  Court, 
that  where  the  goods  are  owned  by  the  consignor,  and  shipped  on  his 
account,  and  for  his  benefit,  if  the  master,  on  a  delivery  does  not  obtain 
the  freight  from  the  consignee,  under  the  common  clause  in  the  bill  of 
lading,  he  is  entitled  to  recover  it  from  the  consignor ;  but  that  it 
would  be  otherwise  if  the  goods  were  shipped  on  the  account  and  for 
the  benefit  of  the  consignee.  The  Court  also  seemed  to  think  ft  was 
in  all  cases  the  roaster's  duty  to  endeavour  to  procure  the  freight  from 
the  consignee.  If  so,  would  it  not  be  a  departure  from  that  duty  to  de- 
liver the  goods  without  an  express  or  implied  promise  from  the  con- 
signee to  pay  the  freight  ?  See  also,  Griffith  v,  Ingledew,  (6  Serg.  & 
R.  429.) 


887  PART  III.    CHAP.  VH. 

In  these  several  cases,  the  owner  is  not  stated  to  have  made 
any  express  stipulation  for  the  payment  of  freight,  nnder  a  char- 
ter-party, and  the  bill  of  lading  was  the  only  contract ;  but 
where  there  is  a  clear  original  contract  under  seal,  and  the  in- 
dorsees of  the  bill  of  lading  for  valuable  consideration,  do  not 
stipulate  at  the  time  of  receiving  the  goods  to  pay  the  freight,  as 
the  law  will  not  raise  an  implied  promise  from  the  mere  receipt 
of  the  goods,  where  there  is  such  an  express  agreement  between 
the  owner  and  charterer,  an  indorsee  under  such  circumstances 
is  not  liable  for  freight  (q).  An  action  grounded  upon  a  sup- 
posed implied  promise  of  this  kind,  was  brought  against  thrte 
persons,  who  being  in  partnership  caused  goods  to  be  sent  from 
abroad  in  the  name  of  another  person,  to  which  other  person 
the  bill  of  lading  was  made  out.  Before  the  arrival  of  the 
goods,  the  defendants  dissolved  their  partnership,  and  made  an 
assignment  of  all  their  effects  t(^  a  trustee  for  the  benefit  of 
their  creditors,  whom  the  trustee  covenanted  to  indemnify 
against  all  deficiency.  The  trustee  then  employed  two  of  the 
defendants,  as  importers  of  the  cargo  under  him,  excluding  the 
third  defendant;  and  to  these  two  acting  under  the  trustee,  the 
cargo  was  delivered.  It  was  decided  that  an  implied  promise 
to  pay  the  freight,  could  not  under  these  pecoliar  circumstances 
be  raised  against  all  the  three,  one  of  them  not  having  actually 
received  the  goods,  nor  being  otherwise  interested  in 
[*288]  them,  *than  as  a  remote  cestuique  trust,  upon  the  impro- 
bable contingency  that  the  partnership  effects  would  be 
more  than  sufficient  to  discbarge  the  partnership  debts.  And 
the  plaintiff  failed  in  his  suit  (r). 

5.  In  some  cases  freight  is  to  be  paid,  or  rather  an  equivalent 
lecompense  made  to  the  owners,  although  the  goods  have  not 
been  delivered  at  the  place  of  destination,  and  so  the  contract 
for  conveyance  is  not  strictly'  performed.  Thus,  if  part  of 
the  cargo  be  thrown  overboard  for  the  necessary  preservation 
of  the  ship  and  the  remainder  of  the  goods,  and  the  ship  after- 
wards reach  the  place  of  destination  (5),  (he  value  of  this 
part  is  to  be  answered  to  the  merchant  by  way  of  general  average, 


iq)  Moorsom  if  another  v.  Kymer 
if  others,  2  M.  &  S.  30a 

(r)  Pinder  v.  Ji'ilka  Sf  ttco  others,  5 
Taunton,  612. 1  Mara.  248. 


(*)  Roccus,  not,  89.    FVtneih  OrH- 
nance,  liv.  3,  tiu  3.  FYet,  art.  13. 
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and  the  value  of  the  freight  thereof  allowed  to  the  owner  in  the 
manner  that  will  be  explained  hereafter.  So  if  the  master  be 
compelled  by  neceBsity  to  sell  a  part  of  the  cargo  for  victuals  or 
repcurs,  the  owners  must  pay  to  the  merchant  the  price,  which 
the  goods  would  have  fetched  at  the  place  of  destination,  and 
therefore  are  allowed  to  charge  the  merchant  with  the  money, 
that  would  have  been  due,  if  they  had  been  conveyed  thither  (^)* 
The  French  Ordinance  also  directs  the  payment  of  freight  in 
another  instance,  which  I  do  not  find  provided  for  in  any  other 
Ordinance,  or  mentioned  by  any  author  except  with  reference 
to  this  particular  article  of  the  French  ordinance,  which  is  as 
follows :  *'  If  it  happen  that  commerce  be  prohibited  with  the 
^^  country,  to  which  a  ship  is  in  the  course  of  sailing  {en  route)f 
'^  and  the  ship  be  obliged  to  return  with  its  lading,  there  shall  be 
^^  due  only  the  freight  outward,  although  the  ship  be  hired  out 
and  home  (u)."  This  article  is  also  repeated  in  the  Code  de 
Commerce.  The  commentators  on  this  article  agree  that  the 
freight  outward  must  be  paid,  if  the  ship  be  freighted  outward 
only  (a?).  (1) 


(t)  French  Ordinance,  liv.  3.  tit.  3. 
Fret.  art.  14.  Ordin.  of  Wishxiyy  art. 
35.  &  G9.  ante,  part  6.  cb.  3.  sect. 
10.     Code  de  Com,  art.  298. 


(u)  French  Ordinance,  liv.  3.  tit. 
Fret  art.  15.  Code  de  Com,  art.  299. 

(x)  Valin,  torn.  1.  p.  657,  PoUdcr^ 
Ch.  Partie,  num.  69. 


(1)  In  conformity  with  this  doctrine  of  the  French  Law,  in  Morgan 
V,  The  Ins.  Co.  of  N.  America,  (4  Dallas  R.  455)  the  Court  held,  that 
where  the  ship  arrived  at  the  port  of  destination,  but  was  prohibited  by 
the  Government  from  landing  her  cargo,  and  making  an  entry,  the 
freight  of  the  voyage  was  earned  in  the  same  manner,  as  if  the  cargo  were 
delivered.  The  case  was  distinguished  from  that  of  a  non-arrival 
in  port  by  reason  of  a  blockade,  for  ia  the  latter  case,  the  outward 
voyage  is  not  performed ;  and  it  is  impossible  to  say,  that  if  there  had 
'been  no  blockade,  it  woald  have  been  in  fact  performed.  In  the  case 
of  a  blockade  of  the  port  of  destination,  no  freight  would  for  the  reason 
above  stated  be  due.  Scott  r.  Libby,  (2  John.  R.  336.)  Burrill  v. 
Cleeman,  (17  John.  R.  72.)  See  Stoughton  v,  Rappelo,  (3  Serg.  d& 
R.  6.59.)  Palmer  v.  Lorillard,  (16  John.  R.  348.)  Richardson  v. 
Maine  Ins.  Co.,  (6  Mass.  R.  102,  118.) 

But  in  the  case  of  The  Friends,  (£dw.  R.  246)  cited  post,  in  pages 
329,  330,  Lord  Stowell  decreed  a  pro  rata  freight  to  be  due  under  ali 
the  circumstances^  although  the  vessel  did  not  reach  her  port  of  desti 


289  PART  ni.    CHAP.  VII. 

[*289]  *6.  If  in  a  time  of  war  a  neutral  vessel  carrying  goods  be- 
longing to  the  subjects  of  one  of  the  belligerent  powers,  be 
taken  by  those  of  the  other  (in  which  case  the  goods  are  lawful 
prize,  but  the  ship  is  to  be  restored),  the  captor  pays  the  whole 
freight,  because  he  represents  the  enemy,  by  possessing  himself  of 
the  enemy's  goods jfure  belli ;  and  altliough  the  whole  freight  has 
not  been  earned  by  the  completion  of  the  voyage,  yet,  as  the 
captor,  by  his  act  of  seizure,  has  prevented  its  completion,  his 
seizure  shall  operate  to  the  same  effect  as  an  actual  delivery  of 
the  goods  to  the  consignee,  and  shall  subject  him  to  the  pay- 
ment of  the  full  freight  (y).  This  however  is  to  be  understood 
of  such  goods  only,  as  a  neutral  vessel  may  convey  by  the  law 
of  nations,  and  of  a  trade  ordinarily  allowed  to  the  neutral  na- 
tion by  the  government,  to  whose  subjects  the  goods  belong. 
If  the  goods  are  contraband  according  to  the  law  of  nations, 
such  as  naval  stores,  &c.  no  freight  is  to  be  paid  by  the 
captor  {z) ;  and  this  whether  the  master  know  the  quality  of 
the  goods  or  no ;  for  in  time  of  war  he  is  bound  to  know  the 
contents  of  his  cargo,  and  cannot  be  permitted  to.  aver  that  he 
was  ignorant  of  them  {a) ;  nor  is  any  freight  to  be  paid  by  the 
captor,  if  the  ship  is  employed  in  bringing  the  produce  of  the 
colony  of  a  belligerent  power  to  the  mother* country  (i),  or  in 
the  coasting  trade  between  one  port  and  another  of  the  same 
country  (c),  or  in  carrying  the  goods,  even  of  neutrals,  directly 
from  the  mother  country  to  its  colony  (d),  or  from  one  hostile 
nation  to  the  colony  of  another  hostile  nation  in  alliance  with 
it  (e),  if  these  trades  were  not,  in  time  of  peace,  open  to 
the  neutral  nation,  whose  ship  is   so  employed ;   because   in 


(v)  The  Copenhagen,  Meningf  1 
Rob.  289. 

(z)  The  MsBCURiUB,  MeinckCy  id. 
288. 

(a)  The  Ostkr  Risoer,  Jurgen- 
mm,  4  Rob.  199. 

(6)  The  Rebecca,  Moort^  2  Rob. 
101.  See  also  the  America,  Sktr- 
ftome,  id.  vol.  3.  p.  36. 


(c)  The  Emanuel,  Soderstron^  1 
Rob.  296.  and  the  Mercizrius,  there 
cited. 

{d)  The  Immanuel,  Eysenbere,  2 
Rob.  186.  and  the  Anne,  Lord,  id. 
vol.  3.  p.  91.  note  a.  and  the  NANcr, 
Joy,  id.  p.  82. 

(e)  The  Rose,  Young,  2  Rob.  200. 


nation,  owing  to  a  blockade.  In  general,  however,  if  the  voyage  be 
not  performed,  the  rule  in  the  Admiralty,  like  that  of  the  common 
law,  is  to  deny  freight.  The  Louisa,  (1  Dodson  R.  317.)  See  §  15  b, 
of  this  chapter. 
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*all  these  cases,  it  is  evident,  that  the  trade  is  opened  in  [*290] 
the  time  of  war  merely  for  the  convenience  of  the  belli- 
gerent power,  and  to  relieve  that  power  from  a  part  of  the  diffi- 
culties occasioned  by  the  war ;  and  the  neutral  vessel  so  em- 
ployed, thereby  furnishes  direct  assistance  to  the  belligerent 
power.  But  as  trade  from  a  port  of  one  nation  to  a  port  of 
another  is  in  general  open  to  all  countries,  freight  is  to  be  paid 
to  the  owners  of  a  neutral  ship  employed  in  carrying  the  goods 
of  an  enemy  from  a  port  of  one  nation  hostile  to  the  captors, 
to  a  port  of  another  nation  equally  hostile  (/). 

Again,  if  a  ship  be  taken  and  retaken,  and  carried  by  the  re- 
captors  into  a  port  short  of  the  place  of  destination,  and  the  ship 
be  there  restored,  before  the  cargo  is  restored,  either  by  reason 
of  a  delay  on  the  part  of  the  merchant  to  claim  the  cargo,  or 
of  doubt  or  litigation  upon  his  right  to  restitution,  the  Court  of 
Admiralty  does  not  require  the  ship  to  wait  the  doubtful  event 
of  the  claim  of  the  cargo,  in  order  to  convey  it  to  the  place  of 
destination,  but  gives  the  owners  their  whole  freight  subject  on- 
ly to  the  deduction  of  salvage  upon  the  amount  of  it  (g).  And 
this  with  great  justice  ;  for  the  capture  is  not  imputable  to  the 
master ;  the  delay  of  obtaining  restitution  of  the  cargo  is  im- 
putable to  the  merchant.  (1) 

if)  The  WiLRELMiNA,  CarUofiy 
2  Rob.  101.  noHs, 

{g)  The  Race  Home,  White,  3 
Rob.  101.  and  see  the  cases  cited  in 


the  note  at  the  end  of  that  report. 
See  also  the  Hoffkung,  Rcuk^  6 
Rob.  231. 


(1)  See  ante,  note  to  page  224,  on  the  subject  of  contraband.  Many 
of  the  doctrines  in  this  section  were  recognized  in  the  decisions  of  the 
Court  of  the  U.  States  during  the  late  war.  See  The  Commercen,  (1 
Wbeaton  R.  382.— S.  C.  2  Gallis  R.  261.)  The  Francis,  (8  Cranch, 
418.)  The  Autonia  Johanna,  (IWheaton  R.  159.)  The  Societe, 
(9  Cranch,  209),  and  ante,  note  to  page  273^  (3),  and  post,  314  and 
note.  •    * 

The  right  to  receive  freight,  however,  is  essentially  connected  with 
entire  good  faith  on  the  part  of  the  neutral  master.  If  the  master  or 
owner  prevaricates,  or  conducts  himself  with  ill  faith,  or  is  guilty  of 
other  gross  or  unneutral  behaviour,  the  right  to  freight  is  forfeited. 
The  Vrow  Henrica,  (4  Rob.  R.  343.)  The  Rising  Sun,  (2  Rob.  R. 
108.)  The  America,  (3  Rob.  36.)  Oster  Risoer,  (4  Rob.  199.)  The 
£benezer,  (6  Rob.  2^.) 
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If  liie  «h5p  of  an  eoerur,  canylag  the  g<»ds  of  a  neutral  be 
taken,  and  the  captor  conduct  llie  ship  and  cargo  to  the  place 
of  destjaation.  axid  so  fu'nl  the  coc tract  of  the  master,  the  cap- 
tor U  eDtii!ed  to  receive  Lhe  fr»_ight  ot  the  goods  upon  ibeirre*- 
titation  to  the  merchant ;  bat  he  is  not  entitled  to  this,  if  he  take 
the  ship  to  a  difTerent  port,  and  do  not  perform  the  origin- 
[*201]al  voyage  'h^  z  not  even  if  tifc  proprietor  *of  the  car^ 
afterwards  dispose  of  it  at  the  place  to  which  the  dup 
may  be  carried  (i).  (\) 

6.  i.  Freight  is  the  reward  vihich  the  law  entitles  a  peisoa  to 
recover  for  bringin?  goods  lawfully  upon  a  legal  voyage ;  if  the 
ravage  he  illegal  by  reason  of  the  goods  being  contraband,  or 
for  anv  other  cause,  freight  cannot  be  recovered.  During  the 
late  wars,  licenses  were  freqaenily  granted  by  the  British  gov- 
ernment for  voyages  and  importations  which  would  otherwise 
have  been  illegal.     The  duration  of  these  licenses  was  usoallj 


(h)  The  FoBTt\'V4,  Tads^Jiji  Rob.  j  do^rn  in  the  Consotaio  del  wum,  ch. 
07'*,  iD  I  the  cai»e  of  the  VRrrHEiD ;      173.  Post,  §  14  page  314. 
and    nl.so    Bynker«lioek,   Qije>t.  J. 

Pub.  Hb.  1,  c  13.  lb  ere  c  iter  I.     Tiiis  (i)    Vrow     A>'Xa      CjiTna&OAy 

is  diHcrcnt  from  the  old  rule  as  laid  '  MahU.  6  Rob.  2ii9. 

The  freight,  however,  which  is  allowable  in  soch  cases,  is  not  that 
contracted  for,  if  an  inflamed  rate  of  freight  has  been  produced  bj  the 
state  of  the  war ;  but  a  reasonable  freight  only.  But  the  charter  party, 
ander  ordinary  circumstances,  constitutes  the  rule.  The  Twilling 
Riget,  (5  Rob.  R.  82.) 

(1)  See  ante,  note  to  page  273,  (3).  Under  peculiar  circumstances, 
however,  as  where  the  cargo  is  brought  to  the  country,  though  not  to 
the  port  of  destination,  if  the  ship  is  restored  before  the  cargo,  the 
freight  is  allowed.  The  Race  Horse,  (3  Rob.  103.)  The  Wilhelmi- 
aa  Eleonora,  (3  Rob.  234.)  Other  favourable  cases  exist,  as  where 
the  port  of  unlivery  is  that,  which,  but  from  political  circumstances, 
would  have  been  selected.     Th€  Diana,  (5  Rob.  67.) 

If  the  goods,  while  in  possession  of  the  captors,  are  damaged,  the 
amount  of  the  injury  may  be  deducted  by  way  of  set  off  from  the  freight 
The  Fortuna,  (4  Rob.  R.  278,  2S2.) 

If  the  cargo  be  insufficient  to  pay  both  freight  and  expenses  of  the 
captors,  the  former  has  a  preference  generally.  The  Vrow  Heurica,  (4 
Rob.  343.)  But  not  the  master's  expenses.  The  Bremen  Flugge,  (4 
Rob.  00.) 
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limited.  In  general,  if  the  voyage  was  begun  before  the  expi- 
ration of  the  limited  time,  though  not  completed  until  after- 
wards, the  voyage  was  considered  as  legal.  But  in  a  case, 
where  in  consequence  of  an  embargo  in  a  French  port,  the  voy- 
age was  not  begun  until  some  time  after  the  expiration  of  the 
license,  it  was  h6ld  that  the  freight  could  not  be  recovered, 
although  by  an  order  of  council,  the  freighter  was  permitted  to 
land  the  cargo,  upon  condition  of  exporting  it  again  immedi- 
ately, this  permission  not  being  considered,  to  legalize  the  voy- 
age by  implication,  nor  to  have  the  effect  of  a  continuation  of 
the  license  {k).  (2) 

In  another  case,  in  an  action  brought  by  the  master  of  a  for- 
eign ship  for  the  freight  of  goods  imported  into  this  country,  it 
appeared  in  evidence  that  on  the  ship's  arrival  with  the  cargo, 
the  merchant  entered  her  at  the  Custom  House,  and  a  delivery 
of  the  cargo  in  his  name  was  commenced  by  him ;  but  on  the 
following  day  the  ship  and  cargo  were  seized  by  the  revenue 
officers,  on  suspicion  that  the  ship  was  not  Prussian  built,  and 
therefore  not  capable  under  the  Navigation  Act  (Z),  of  import- 
ing the  produce  of  that  country  into  England,  The  Treasury, 
on  petition  presented  on  behalf  of  the  master  and  owners,  and 
with  the  concurrence  of  the  merchant,  ordered  the  ship 
to  be  *restored,  on  condition  that  the  cargo  should  be  [*292] 
landed  and  warehoused  for  a  limited  time  for  exportation 
only,  and  on  payment  of  a  sum  as  satisfaction  to  the  seizing  of- 
ficers. This  sum  the  master  paid,  and  the  merchant  accepted 
and  exported  the  cargo.  It  was  clear  that,  supposing  the  voy- 
age to  be  illegal,  the  freight  could  not  be  recovered,  and  the 
conduct  of  the  master  was  held  to  be  sufficient  proof  of  the  ille- 
gality, although  the  ship  had  not  been  condemned  (m). 
.  7.  As  it  may  frequently  happen  that  g6ods  brought  in  specie 


(k)  MuUer  v.  Gemonf  3  Taunton, 
394. 

« 

■  (I)  12  Car.  2.  c.  18.  ».  8.    Since  re- 


pealed, but  see  6  Geo.  4.  c.  109.  s.  2. 
printed  in  the  Appendix. 

(m)  Blanck  v.  Solly  and  another,  8 
Taunton,  89.  &  1  B.  Moore,  531. 


(2)  Sailing  under  the  license  of  the  enemy,  is  illegal,  and  subjects 
the  vessel  and  cargo  to  condemnation  for  breach  of  national  duty,  they 
being  deemed  in ^the  service  of  the  enemy.  The  Julia,  (1  Gallis.  R. 
694.— .S.  C.  8  Cranch,  181.)  The  Aurora,  (8  Cranch,  203.)  The 
Hiram  (8  Cranch,  444.)  The  Ariadne,  (2  Wheaton,  143.)  Th« 
Langdon  Cheres,  (4  Wheaton  R.  103.) 
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to  the  place  of  destination,  maj  be  so  ileteiionrted  during  the 
course  of  the  voyage,  as  to  be  of  no  ralue  U>  the  merchant,  it 
is  important  to  consider,  whether  the  merchant  is  bound  to  paj 
the  freight  under  such  circumstances ;  or,  to  state  the  question 
more  correctly,  whether  be  is  bound  to  receire  the  goods,  or 
is  at  liberty  to  abandon  them  for  the  freight.  For  we  hare 
already  seen,  in  tlie  case  of  an  East  lidia  ship,  that  the  Com- 
pany (the  merchants)  were  held  liable  to  pay  the  freight  of  a 
quantity  of  pepper  delivered  to,  and  received  by  them,  although 
greatly  damaged,  by  a  peril  of  the  sea ;  and  that  the  owners 
were  not  answerable  for  the  expense  incurred  in  endeavouring 
to  remove  the  injury  occasioned  by  the  salt  water  (n).  And 
in  another  case  that  will  be  mentioned  hereafter,  the  merchant 
was  held  liable  to  pay  the  freight  of  Tobacco  saved  from  ship- 
wreck, and  accepted  by  him,  although  part  was  so  much  dam- 
aged as  to  be  of  no  value  (o). 

Upon  this  question  as  to  the  right  of  the  merchant  to  abandon 
bis  goods  when  brought  to  the  place  of  destination,  and  by  •so 
doing  to  discharge  himself  from  the  freight,  different  doctrines 
and  opinions  have  prevailed,  and  there  is  no  judicial  decision 

in  our  books  :  although  in  some  cases  between  the  -mer- 
[^293]  chant  and  his  insurer,  it  has  been  admitted  *tbat   the 

freight  was  payable,  notwithstanding  the  goods  were  so 
much  damaged,  that  their  value  fell  short  of  its  amount  {p). 
But  it  is  necessary  to  distinguish  the  causes,  from  which  the  de- 
terioration may  have  proceeded.  If  it  have  proceeded  from  the 
fault  of  the  master  or  mariners,  the  merchant  is  entitled  to  a  com- 
pensation^ and  may  recover  it  by  an  action  at  law  against  the  own- 
ers or  master  ;  but,  if  he  has  received  the  goods,  he  cannot  insist 
upon  the  damage  as  a  defence  to  an  action  brought  against  himself 
for  the  freight,  even  although  he  has  offered  to  return  tiiem  {q). 
And  in  general  the  right  and  true  delivery  of  goods,  upon  which 
freight  is  made  payable  by  the  terms  of  a  charter-party  or  bill 


(n)  Hoiham  ^  others  v.  East  India 
Comp.  Doug.  272.  ante,  ch.  1.  of  this 
part.  sect.  14.  p.  201. 

(o)  Luiioidge  Sf  another  v.  Grey  Sf 
others,  post.  sect.  13.  of  this  chapter. 

( p)  Bayfidd  v.  Brawn,  2  Stra.  1065. 
and  Mason  v.  Skurry,  Park,  160. 
Marnhnll,  143. 

(q)  MiUes  Sf  others  v,  Bainbridgt 
if  others,  Guildhall,  Dec.  20th,  1804, 


before  Lord  Ellenhorovgh,  Ch.  J. 
His  Lordship  intimated,  that  if  the 
merchants  bad  refused  to  recciTC 
the  cargo  on  the  ground  of  damage 
80  occasioned,  the  point  would  ad- 
mit of  some  doubt.  In  such  a  case 
the  merchant  would  derive  no  bene- 
fit  "whatever  from  the  conveyunco, 
nor  would  the  master  have  fulfilled 
his  engagement  according  to  the 


PAYMENT  OP  FREIGHT. 


293 


of  lading,  means  only  a  delivery  of  the  entire  quantity  of  cbests 
or  bales ;  if  the  goods  have  been  damaged  by  the  fault  of  the 
master  or  crew  in  the  voyage,  the  remedy  for  the  merchant,  who 
has  received  them,  is  an  action  for  the  damage  (r).     On  the 
other  band,  if  the  deterioration  have  proceeded  from  an  intrin- 
sic principle  of  decay  naturally  inherent  in  the  commodity  it- 
self, whether  active  in  every  situation,  or  only  in  the  confinement 
and  closeness  of  a  ship ;  the  merchant  must  bear  the  loss,  as 
well  as  pay  the  freight;  for  the  master  and  owners  are  in  no 
fault,  nor  does  their  contract  Contain  any  insurance  or  warranty 
against  such  an  event.     And  to  this  point  there  is  a  direct  au- 
thority in  the  treatise  called*  the  Guidon.    The  author,  having 
mentioned  several  cases  of  abandonment,  as  between  the 
merchant  and  the  insurer,  goes  on  thus  :  *"In  like  man-[*294] 
^'  ner,  the  merchant  cannot  abandon  the  goods  hereinbe- 
"  fore  mentioned  {viz.  fruit,  salt,  corn,  victuals,  &c.)  to  the 
'^  master  of  the  ship  for  his  freight,  if  the  detei-ioration  has  pro- 
"  ceeded  from  natural  decay ;  or  from  the  great  diminution  of 
"  price,  that  takes  place  at  the  end  of  particular  seasons,  as  in 
figs,  grapes,  and  herrings  after  Easter ;  or  by  reason  of  an 
overabundant  supply  of  the  market,  as  in  corn,  wine,  or  salt ; 
although  in  salt  a  difierent  practice  formerly  prevailed,  which 
is  contrary  to  reason,  if  the  option  has  not  been  reserved  by 
an  express  clause  in  the  charter-party"  (<). 
In  the  very  next  article,  however,  of  the  treatise  we  find  this 
doctrine :  '^  If  goods  contained  in  casks,  as  wine,  oil,olives,  mo- 
'*  lassesj  and  others  of  the  like  sort,  have  leaked  to  such  an  ex- 
"  tent,  that  the  casks  are  empty,  or -nearly  empty,  the  merchant 
^'  may  abandon  them  for  the  freight,  before  they  are  landed. 
"  Therefore  masters  should  take  care  when  they  receive  casks, 
<^  to  see  thkt  they  be  well  hooped,  and  in  good  condition.     It  is 
"  true,  that  if  by  tempest  the  casks  have  been  so  pressed  that 
"  they  have  thrown  out  their  bottoms, ^have  been  beaten  in,  and 
"  burst,  provfded  there  have  been  no  fault  in  the  stowage,  the 
^<  loss  shall  be  an  average  against  the  insurers,  the  master  shall 
«  lose  his  freight"  {t). 
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terms  of  the  bill  of  lading :  Queerty 
therefore,  whether  the  master  could 
oblige  the  merchant  to  pay  the 
freight?  See  Basien  v.  Butter,  7 
East.  479. 


(r)  Davidson  v.  Gtoynne^  13  East, 
381.  See  also,  Skidds  v.  Davis,  4 
Campbell,  119.  and  6  Tauh.  65. 

(s)  Cruidon,  chap.  7.  art.  10. 

{t)  Guidon,  chap.  7.  art  11. 
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From  the  words  of  this  article  it  appears  very  clearly,  that  in 
the  opinion  of  the  author,  the  merchant  might  abandon  articles  of 
this  description,  although  the  leakage  were  not  occasioned  by 
perils  of  the  sea. 

In  the  work  of  Molloy  (m),  however,  we  find  the  following 
clauses  :  "  If  freight  be  taken  for  100  tons  of  wine,  and  twenty 
"  of  them  leak  out,  so  that  there  is  not  above  eight  inches  from 
"  the  huge  upwards,  yet  the  freight  becomes  due  :  one 
[*295]  "  reason  is,  because  from  that  guage  the  King  *become9 
*'  entitled  to  custom  ;  but  if  they  be  under  eight  inches, 
"  by  some  it  is  conceived  to  be  then  in  the  election  of  the  freight 
"  ters  to  fling  them  up  to  the  master  for  freight,  and  the  mer- 
"  chant  is  discharged.  But  most  conceive  otherwise  ;  for  if  all 
''  had  leaked  out  (if  there  was  no  fault  in  the  master),  there  is 
"  no  reason  the  ship  should  lose  her  freight,  for  the  freight  arises 
"  from  the  tonnage  taken ;  and  if  the  leakage  was  occasioned 
^'  through  the  storm,  the  same  perhaps  may  come  into  an  aver- 
"  age.  Besides,  in  Bourdeuux  {x),  the  master  stows  not  the 
"  goods,  but  the  particular  officers  appointed  for  that  purpose^ 
"  quod  nota.     Perhaps  a  special  convention  may  alter  the  case,'* 

The  French  Ordinance  declares  :  "  That  the  merchant  shall 
'<  not  oblige  the  master  to  take  for  his  freight,  goods  diminished 
"  in  price,  spoilt  or  deteriorated,  by  their  own  vice,  or  by  peril 
"  of  the  sea  (y)."  And  the  very  next  article  is  as  follows :  "  If 
"  goods  put  into  casks,  as  wine,  oil,  honey,  or  other  liquors, 
"  have  leaked  out  to  such  an  extent,  that  the  casks  are  empty,  or 
"  nearly  empty,  the  merchant  may  abandon  them  for  the  freight-*' 
FaZtVi,  in  his  commentary  oa  this  last  article,  observes,  that  it  is 
taken  from  the  article  of  the  Guidon,  which^I  have  just  before 
quoted.  He  observes  also,  that  by  the  Consolato  del  mare^  chup. 
202,  the  contrary  is  decided  :  yet  that  by  another  article  of  the 
same  code,  chap.  234,  freight  is  not  due  for  pottery,  unless  it  be 
found  entire  at  the  end  of  the  voyage*  (2:),  and  he  considers  this 


(u)  Book  2.  c.  4.  sect.  14.  The 
author  cites  Boyce  v.  Cole,  Hil.  Tcr. 
26  &  27  Car,  2.  in  K.  B.  But  1  do 
not  find  that  case  reported  else- 
where. 

(x)  See  Clcirac  on  the  11th  art  of 
the  laws  of  Oleron. 

(y)  French  Ordinanccj  Uv.  3.  tit.  3. 
Fret.  art.  25  &  20.    Those  articles 


are  repeated  in  the  Code  dt  Com- 
merce, art.  310. 

(2)  The  sense  of  this  chapter  ap- 
pears not  to  be  correctly  stated  h\ 
the  learned  coranieiitator  :  The  r\xh\ 
therein  laid  down  is,  that  if  the  mer- 
chant stows  the  pottery  he  must  pay 
the  freight  of  what  is  broken  ;  but  it* 
the  master  stow^s  it,  he  is  at  all  events 
to  lose  the  freight  of  what  is  broken  ; 
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article  of  the  Ordinance,  to  give  the  right  of  abandonment  to  the 
merchant,  in  the  case  of  leakage  happening  as  well  from  the  fault 
of  the  casks  as  from  the  perils  of  the  sea,  and  to  be  an  ex- 
ception to  the  *general  rule  laid  down  in  the  article  im-  [*296] 
mediately  preceding.     On  the  other  hand  his  countryman 
Pothier^  controverts  this  opinion,  and  contends  that  the  article  of 
the  Ordinance  is  to  be  confined  to  the  case  of  leakage  occasion- 
ed by  peril  of  the  sea ;  in  which  case  he  considers  the  real  com- 
modity, viz :  the  contents  of  the  casks,  to  be  absolutely  lost,  as 
much  as  if  they  had  been  washed  overboard.     "  This  opinion  of 
"  Monsieur  V^alin,^^  says  he,  "  appears  to  me  to  be  contrary  to 
"  principles.     It  is  the  fault  of  the  merchant,  if  he  has  put  his 
"  goods  into  bad  casks  :    It  is  his  fault  if  they  have  leaked  out, 
"  and  have  not  arrived  at  the  place  of  destination;  he  therefore' 
"  ought  to  pay  the  freight ;    for  according  to  the  principles  of 
"  the  contract  of  hiring,  the  hirer,  who  by  his  own  act  or  fault 
"  has  not  enjoyed  the  thing  let  to  him,  ought  to  pay  the  hire,  as 
"  if  he  had  enjoyed  it.    4f  the  letter,  who  has  been  prevented 
"  from  letting  to  other  persons  the  part  of  his  vessel  occupied 
by    the  bad  casks,  should  not  be  paid  the  freight,  he  would 
suffer  for  the  fault  of  the  hirer;  which  is  unjust  («)." 
This  argument  of  Poihier  may  show  what  ought  to  have  been 
established  by  the  Ordinance,* but  it  by  no  means  proves  that 
the  interpretation  given  by   Valin^  and  which  agrees  with  the 
terms  of^the  Guidon^  is  not  the  true  interpretation.     The  rule 
was  probably  introduced  in  early  times,  to  prevent  disputes  and 
litigation ;  and  adopted  by  the  framers  of  the  French  Ordinance 
for  the  same  reason  (b). 

In  our  West-India  trade,  the  freight  of  sugar  and  molasses  is 
regulated  by  the  weight  of  the  casks  at  the  port  of  delivery 
here,  which  in  fact  is,  in  every  instance  less  than  the  weight  at 
the  time  of  the  shipment,  and  therefore  the  loss  of  freight  oc- 


<( 

u 


and  if  there  has  been  any  fault  in 
the  stowage  or  carriage,  he  must 
also  make  good  the  damage. 

(a)  TVaite  de  Charie-Paiiie,  num. 
GO. 

(6J  The  Ordinance  of  Rotterdam 
on  tnis  subject  seems  to  agree  with 
the  general  rule  of  the  French  Ordi- 


nance. It  declares  that  when  the 
goods  are  arrived  at  the  intended 
place,  the  merchant  is  obliged  to  pay 
the  freight  of  what  happens  to  be 
damaged  or  diminished  without  any 
fault  of  the  master  or  ship's  crew. 
Art.  155.  2  Magens,  105. 
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casioned  by  the  leakage  necessarily  falls  upon  the  owners  of  the 

ship  by  the  nature  of  the  contract. 
[*297]      *Upon  the  propriety  also  of  the  rule  laid  down  in  the 

preceding  article  of  this  Ordinance,  namely,  that  which 
prohibits  adandonment  generally,  these  two  learned  foreigners 
have  differed  in  opinion,  "It  must  be  agreed,"  says  Fii/ifi,  "that 
"  this  rule  is  too  rigorous  to  be  compatible  with  equity.  The 
"  natural  idea,  that  the  mind  forms  of  the  agreement  for  freight, 
"  is,  that  it  has  for  its  object  that  the  goods  shipped  in  pursu- 
"  ance  of  it  shall  be  the  only  pledge  for  the  freight,  and  conse- 
"  quently  that  upon  the  same  goods  alone  can  the  payment  of 
"  the  freight  be  enforced.  From  whence  it  follows,  that  in 
"  every  case  {en  quelque  cos  que  ce  soit)  the  merchant  ought  to 
"  be  quit  of  the  freight  by  abandoning  his  goods.  This  is  ako 
"  the  opinion  of  Casa  Regis,  Disc.  22.  n.  46.  and  Disc.  23.  .n.  S6. 
"  and  87.  In  the  case  of  shipwreck  it  is  decided  by  the  Ordi- 
"  nance,  that  the  freight  is  not  due  when  the  goods  are  lost ; 
"  now,  when  the  goods  are  so  injured  by  the  shipwreck,  that  he, 
"to  whom  they  belong,  cannot  derive  from  them  wherewith  to 
"  pay  the  freight,  is  it  not  the  same  to  him  as  if  they  had  been 
"  wholly  lost  by  the  mere  act  of  shipwreck  ?  If  then  he  had 
"  not  the  power  of  abandoning  the  goods  to  discharge  himself 
"  from  the  payment  of  the  freight,"  his  condition  would  be  worse 
"  than  if  all  had  perished  without  resource,  and  this  is  what  natu- 
*'  ral  equity  will  not  allow  him  to  "suffer."  The  learned  commen- 
tator  then  proceeds  to  acquaint  us,  that  a  practice  prevailed  in 
his  country,  of  not  compelling  the  merchant  to  reclaim  shipwreck- 
ed goods,  and  that  unless  he  reclaimed  them,  the  master  was  never 
known  to  obtain  the  payment  of  the  freight.  On  the  other  hand 
Pothier  (c),  speaking  of  this  article  of  the  Ordinance  of  his  coun- 
try, says,  "  This  rule,  notwithstanding  what  is  said  of  it  by  Mon* 
"  sieur  FiorZin,  is  just,  and  conformable  to  the  principles  of  the 
"  contract  of  letting  to  hire.     It  is  sufficient,  according  to  these 

"  principles,  to  make  the  whole  hire  due  to  the  letter, 
r*298]"  that  he  has  wholly  performed  *the  obligation,  which  he 

"  contracted,  to  give  to  the  hirer  the  enjoyment  of  the 
"  thing  let  to  hire  :  now  the  master  having  transported  the  goods  to 

(c)  Ckarte-Partiej  num.  59. 
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"  their  place  of  destination,  it  may  be  truly  said,  that  he  has 
"  wholly  fulfilled  his  obligation,  and  that  he  has   given  to  the 
"  merchant  the  enjoyment  of  the  ship  for  the  use,  for  which  he 
"  had  let  it  to  him,  since  this  transport  was  the  only  use,  for 
"  which  they  contracted.    If  the  goods  are  found  greatly  dam- 
^'  aged  and  of  no  value,  this  is  a  matter  that  does  not  concern  the 
"  master,  because  it  is  by  an  accident,  against  which  he  does 
"  not  warrant,,  that  they  are  reduced  to  this  condition.    The 
"  point  of  Monsieul-  Valines  objection,";proceeds  he,  "  is,  that  it 
*^  is  the  same  thing  to  the  merchant,  whether  the  goods  are  ab- 
**  solutely  lost  or  become  of  no  value.    The  answer  is,  that  it  is 
'^  on  the  side  of  the  master,  that  we  ought  to  consider  whether   ' 
"  this. is  the  same  thing :  now  it  is  evident  that,  this  is  not  the 
"  same  thing  to  the  master.    For  when  the  goods  are  lojst  on 
"  the  way,  not  having  been  able  to  transport  them  to  the  place 
''  of  destination,  he  has  not  fulfilled  the  object  of  his  contract, 
^*  munere  vdiendi functus  non  est :  and  it  is  for  this  reason  that  the 
^*  freight  is  not  due  to  him :  but  when  he  has  transported  them, 
<'  however  injured  they  may  be  found,  hfi  has  fulfilled  the  object  « 
"  of  his  coqtract,  munere  vehendi  functus  est^  and  by  consequence 
"  the  freight  is  due  to  him  (i)." 

In  addition  to  this  answer  given  by  Pothier  it  may  be  proper 
also  to  observe,  that  the  argument  of  Valin  seems  to  prove  too 
much ;  for  if  the  goods  are  to  be  the  only  security  for  the  freight, 
and  the  merchant  ought  not  to  pay  the  freight,  if  they  are  not 
worth  the  amount  of  it,  the  master  and  owners  must  lose  the 
freight,  if  the  goods  happen  from  any  accident  to  come  to  a  bad 
market ;  which  is  contrary  to  all  law  and  reason :  and  further, 
that  the  foundation  of  the  argument  does  not  apply  to 
this  country,  by  the  law  of  *which,  although  the  goods  [*299] 
are  pledged  for  the  freight,  yet  the  merchant  also  is  per- 
sonally responsible  for  it. 

8.  I  have  detailed  the  opinions  of  these  learned  foreigners   . 
thus  at  length,  because  they  appear  to  me  to  comprise  the  whole 
argument  on  both  sides  of  the  question,  which,  as  I  have  before 
observed,  has  not  received  a  judicial  decision  in  this  country. 
It  is  true  indeed,  that  Lord  Mansfield  in  a  case,  that  will  be  more 

(d)  PMier  CharU-Partie,  num.  59. 
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fully  stated  hereafter,  delivered  himself  to  the  following  effect: 
"  As  to  the  value  of  the  goods  it  is  nothing  to  the  master,  wheth- 
"  er  the  goods  are  spoiled  or  not,  provided  the  merchant  takes 
"  them  ;  it  is  enough  if  the  master  has  carried  them  j  for  bydo- 
"  ing  so,  he  has  earned  his  freight ;  and  the  merchant  shall  be 
"  obliged  to  take  all  that  are  saved,  or  none  ;  he  shall  not  take 
"^  some,  and  abandon  the  rest,  and  so  pick  and  choose  what  he 
"  likes,  taking  that  which  is  not  damaged,  and  leaving  that 
*'^  which  is  spoiled  or  damaged.  If  he  abandons  he  is  excused 
"  freight,  and  he  may  abandon  all,  though  they  are  not  all  lost." 
But  it  is  to  be  observed,  that  the  question  of  abandonment 
was  not  the  point  in  issue  in  that  cause ;  and  in  fact  in  that  case 
the  goods  had  not  been  carried  to  the  place  of  destination,  but 
the  vessel,  which  was  bound  for  LMon,  had  been  captured  and 
recaptured,  and  was  carried  with  the  goods  into  a  port  in  Devon" 
shire,  where  the  merchant  received  them :  and  therefore  if  Lorf 
Mansfield  is  to  be  understood  to  speak  with  reference  to  the  case 
then  before  him,  the  sentiments  delivered  by  him  on  that  occas- 
ion,  cannot  be  considered  as  furnishing  an  authority  for  the  de- 
cision of  the  question  in  the  case  of  goods  actually  carried  to 
the  place  of  destination.  It  is  true  also,  that  in  the  case  of  LtU- 
widge  V.  Grey  ^  others,  which  will  be  fully  cited  for  another  pur- 
pose  in  the  subsequent  part  of  this  chapter  (e),  it  seems  to  hare 
been  taken  for  granted,  by  the  counsel  on  both  sides,  that  the 
merchants  might  have  abandoned  the  whole  cargo  :  but 
[•300]  in  *that  case  the  ship  was  wrecked,  and  the  goods  saved 
at  a  great  expence,  at  a  place  short  of  the  poet  of  deliv- 
ery, and  the  right  of  abandonment  is  spoken  of  with  reference  to 
the  situation  of  the  goods  at  that  place.  Most  certainly  the 
merchant  cannot  be  compelled  to  accept  his  goods  at  any  other 
place  than  the  place  of  destination  ;  even  if  the  master  should 
pay  the  salvage,  and  convey  them  to  that  place,  the  merchant 
.  may  be  allowed  to  have  his  option  of  accepting  them  or  not, 
loaded  with  the  additional  expence  of  salvage.  And  according- 
ly in  another  case,  Lord  Mansfield  said,  «  The  owner  of  the 
"  ship  has  a  lien  for  freright,  but  in  a  total  loss,  literally  so 
"  called,  no  freight  is  due ;  in  case  of  a  loss,  total  in  its 
«'  nature,  with  salvage,  the  merchant  may  either  take  the  part 

(c)  Sect  13.  p.  307. 
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"  saved,  or  abandon  (/)."  The  only  point  intended  to  be  proposed 
by  me  as  doubtful,  is  the  right  to  abandon  for  the  freight  alone, 
at  the  port  of  destination:  and  in  point  of  practice,  I  have 
been  informed  that  this  right  is  never  claimed  in  this  country.  (1) 
Bullion  and  specie  have  been  sometimes  sent  from  abroad  to 
this  country  by  merchants,  in  ships  belonging  to  his  Majesty,  for 
which  a  remuneration  was  paid  by  the  iberchant.  Questions 
have  arisen  as  to  the  distribution  of  this  money  among  oflScers  of 
the  King's  ships,  but  as  those  questions  do  not  seem  to  belong 
to  this  Treatise,  I  shall  merely  refer  to  the  names  of  the  cases  in 
a  note  (g). 


(/)  BatUU  V.  Moudigliani^Yoxk^ 
chap.  2.  p.  70. 

{g)  Montagu  v.  /anrerin,  3  Taun- 
ton, 442.    Brisbane,  Kot  v.  Daeres, 


widow,  executrix  of  Admiral  Dacres, 
5  Taunton,  143.  Warrtn  v.  Shirriff', 
5  M.  &,  S.  32. 


(1)  See  post,  note  to  page  301. 

The  general  rule  is,  that  no  freight  is  due  for  goods,  which  perish  by 
the  perils  of  the  seas,  in  the  course  of  the  voyage.  And,  therefore,  if 
sugar  in  hogsheads  be  on  freight,  and  by  leakage,  occasioned  by  bad 
weather,  the  whole  of  the  sugars  be  washed  out  of  any  of  the  hogsheads 
and  lost,  no  freight  is  due  upon  the  hogsheads  so  emptied.  Frith  v. 
Barker,  (2  John.  R.  327.)  But  this  rule  does  not  apply  to  articles  lost 
by  any  other  causes  than  perils  of  the  sea,  such  as  internal  decay,  leak* 
age  evaporation  and  the  like. — Ibid.  See  post,  <§  17,  p.  319.  Coffin 
V,  Storer,'(5  Mass.  R.  252.) 

The  point  stated  in  the  text  has  undergone  a  direct  adjudication  in 
New  York;  and  it  has  been  held,  that  where  the  goods  arrive  at  the 
port  of  destination  in  so  damaged  a  state  as  to  be  of  no  value,  the  owner 
of  them  is  not  at  liberty  to  abandon  them  for  the  freight ;  but  the  ship 
owner  is  entitled  to  recover  the  full  freight  for  the  voyage.  Griswold 
V.  New  York  Insur.  Co.,  (3  John."  R.  321),  and  the  opinion  of  Livings-, 
ton  J.  in  1  John.  R.  805. 

If  part  of  the  goods  have  been  sold  during  the  voyage  for  the  ship's 
necessities,  where  the  owners  of  the  cargo  are  the  authors  of  the  delay, 
and  occasion  of  the  expense,  they  will  be  held  liable  to  pay  full  freight 
upon  all  the  goods.     The  Angefona,  (1  Dodson  R.  382.) 

If  the  goods  are^restored  after  a  capture  or  other  disaster  on  salvage, 
and  freight  pro  rata  is  allowed,  it  is  upon  the  athount,  deducting  the  sal- 
vage, as  a  loss  pro  tanto.  Pinto  v.  Atwater,  (1  Day  R.*  193.)  The 
Friends.  (4  Rob.  R.  246.) 
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9.  Having  thus  considered  the  cases,  in  which  the  entire  freight 
is  to  be  paid  according  to  the  agreement,  I  now  proceed  to  the 
consideration  of  those,  in  which  a  part  only  of  the  stipulated  sum 
may  be  claimed.  And  these  ^xe^ firsts  when  the  ship  has  performed 
the  whole  voyage,'but  has  brought  a  part  only  of  the  merchant's 
goods  in  safety  tothe  place  of  destination;  And,  secondly,  when 
the  ship  has  not  performed  the  whole  voyage,  but  the 
[*301]  master  has  *delivered  the  goods  to  the  merchant,  at  a 
place  short  of  the  port  of  destination.    In  the  case  of  a 
general  ship,  or  of  a  ship  chartered  for  freight  to  be  paid  ac- 
cording to  the  quantity  of  the  goods,  there  can  be  no  doubt  that 
freight  is  due  for  so  much  as  shall  be  delivered.     The  contract 
in  these  cases  being  distinct,  or  at  least  divisible  in  its  own  na- 
ture.    But  suppose  a  ship  chartered  at  a  specific  sum  for  the 
voyage,  without  relation  to  the  quantity  of  the  goods,  (in  which 
case  the  contract,  as  observed  by  Lord  Chancellor  flarcfirtctc  (A), 
is  more  properly  a  contract  for  the  use  of  the  ship,  than  for  the 
conveyance  of  the  merch^dize,)  should  lose  part  of  her  cargo 
by  a  peril  of  the  sea,  but  convey  the  residue  to  the  place  of  des- 
tination ;  in  this  case  I  do  not  find  any  authority  for  apportion- 
ing the  freight.     And  it  seems  to  have  been  the  opinion  ofMa- 
lyne,  (i)  that  nothing  would  be  due  ;  and  the  case  of  Bright  v. 
CowpcTy  which  will  be  mentioned  hereafter  (A),  may  be  consid- 
ered as  an  authority  in  support-of  that  opinion.    But  probably 
if  the  question  should  arise  again,  the  determination  of  it  would 
depend  upon   the   particular  words  of  the  charter-party;  for 
without  a  very  precise  agreement  for  that  purpose,  it  seems  hard 
that  the  owners  should  lose  the  whole  benefit  of  the  voyage, 
where  the  object  of  it  has  been  in  part  performed,  and  no  blame 
is  imputable  to  them.  (1) 


{h)  In  the  case  of  Pa-id  v.  Birch^ 
2  Atkins  621,  ante,  ch.  1  of  this  part, 
Beet.  7-  page  171. 


(i)  Mtdynt^s  Lex,  Mercat,  p.  100. 
(k)  Sect.  17  of  this  chapter,  page 

OJ%7« 


(1)  In  Post  V.  Robertson,  (1  John.  R.  24)  the  Court  held,  that  where 
the  ship  is  chartered  for  a  specific  sum  for  the  voyage,  the  general  rule 
is,  that  if  a  part  of  the  cargo  is  lost  by  the  perils  of  the  sea,  and  part 
conveyed  to  the  port  of  destination,  there  can  be  no  apportionment  of  the 
freight  under  the  charter  party.     By  this  is  intended,  that  no  recovery 
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9.  5.  I  have  observed  that  where  by  the  terms  of  a  charter- 
party  the  freight  is  made  payable  according  to  the  quantity  of 
goods,  the  merchant  must  pay  for  so  much  as  shall  be  delivered. 
This  observation  is  supported  by  the  following  case,  which  has 
been  already  quoted  on  another  point  (/).  .  The  ship  True  Briton 
was  chartered  for  a  voyage  from  Shields  to  Hamburgh.  The 
master  engaged  to  take  a  full  cargo  of  coals,  and  to  proceed  to 
Hamburgh^  and  on  his  arrival  to  deliver  the  same  to  the 
merchant  or  his  'assigns,  at  such  convenient  place  or[*302] 
places  where  the  ship  and  cargo  might  safely  come,  and 
for  the  delivery  to  lie  at  the  rate  of  one  working  day  per  keel 
of  coals ;  the  merchant  engaged  to  load  the  cargo,  and  also 
to  receive  it  at  Hamburgh  within  the  time  limited,  and  to  pay  in 
full  for  the  freight  of  the  ship  for  the  voyage  at  the  rate  of  20Z. 
per  keel  on  delivery  of  the  cargo,  with  two-third  parts  of  the 
pilotage  and  port-charges.  Under  this  charter-party  the  mer- 
chant loaded  seventeen  keels  of  coals,  with  which  the  ship  pro- 

(/)  See  before  sect.  4.  of  this  chapter,  page  283.  &  sect.  2.  p.  278. 


can  be  had  upon  the  charter  party  itself.  For  the  majority  of  the  Court 
iaclined  to  the  opinion,  that  there  might  in  another  form  of  action  be  a 
recovery  of  freight  in  proportion  to  the  amount  of  the  goods  brought 
home.  In  the  case  then  under  consideration,  the  charter  party  stipu^ 
lated  for  ji  specific  sum  for  the  whole  voyage,  part  of  which  was  paya- 
ble oa  the  delivery  of  the  outward  cargo,  and  part  on  the  return  of  the 
ship,  and  the  delivery  of  the  return  cargo  at  New  York.  The  outward 
cargo  arrived  safely,  and  the  freight  then  due  was  paid ;  but  on  the 
homeward  voyage  the  vessel  was  abandoned  in  consequence  of  perils  of 
the  seas,  and  was  brought  into  New  York  by  certain  salvors,  who  li- 
belled and  received  salvage,  and  the  residue  of  the  proceeds  was  deliv- 
ered to  the  owners  of  the  cargo.  The  suit  was  on  the  charter  party, 
aad  for  this  cause  alone  the  party  failed  to  recover  the  freight.  See 
port,  p.  302,  ^  9,  (2),  and  p.  319,  §  17.  and  p.  329,  note. 

In  Bunnett  v.  Tomhagen,  (3  John.  R.  154)  it  was  held,  that  no 
freight  was  due  on  goods,  which  had  been  taken  into  the  boat  on  an 
Abandonment  of  the  ship  at  sea  as  a  wreck,  and  afterwards  brought  by 
•alvors  to  the  port  of  destination,  because  there  was  no  part  perfor- 
mance of  the  contract  by  the  ship  owner,  and  no  dispensation  of  such 
perfonQance  by  the  owner  of  the  goods.  :  ^ 
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ceeded  towards  Hamburgh,  and  arrived  at  Cuxhaven^  so  near  to 
Hamburgh  that  the  voyage  might  have  been  completed  in  the 
course  of  the  day,  but  the  master  being  ordered  by  the  com- 
mander of  his  Majesty's  ships  on  that  station  to  proceed  no  far- 
ther, because  the  French  forces  were  approaching  Hamburgh^ 
sent  notice  of  his  arrival  to  the  merchant's  correspondents  at 
Hamburgh^  who  desired  him  to  sail  as  far  as  Gluckstadty  where 
they  would  send  him  lighters  :  the  master  accordingly  sailed  to 
Glucksiadt,  and  there  delivered  seven  keels  and  one  chaldron  of 
coals  into  the  lighters  that  were  sent :  the  delivery  was  at  the 
rate  of  one  keel  per  working  day  :  the  ship  staid  long  enough 
to  have  delivered  the  whole  quantity  if  lighters  had  been  sent 
to  receive  it.  On  the  ninth  day  the  master  returned  to  Cuxha- 
ven  by  order  of  the  British  Consul  and  of  the  commander  of  his 
Majesty's  ships,  the  French  having  entered  Hamburgh,  and  short- 
ly afterwards,  by  the  order  of  the  same  persons,  sailed  away 
with  the  residue  of  his  cargo,  and  brought  it  back  to  Shields : 
having  remained  in  the  whole  fifteen  days  only  from  his  first  ar- 
rival in  Cuxhaven  roads,  being  less  than  the  time  stipulated  in 
the  charter-party.  This  however  contained  the  usual  exception 
of  perils  of  the  seas  and  restraint  of  princes  and  rulers.  And 
the  master  having  by  this  restraint  been  prevented  from  deliy- 
ering  his  whole  cargo,  was  held  entitled  to  Xhe  rateable  freight 
for  the  quantity  delivered,  and  also  to  the  two-third  parts  of  the 

pilotage  and  port-charges  (m).  (1) 
|'*303]    *iO.  The  apportionment  of  freight  usually  bappens,wfaen 

the  ship  by  reason  of  any  disaster  goes  into  a  port  short 
of  the  place  of  destination,  and  is  unable  to  prosecute  and  com- 
plete the  voyage.  In  this  case  we  have  already  seen  that  the 
master  may,  if  he  will  and  can  do  so,  hire  another  ship  to  con- 
vey the  goods,  and  so  entitle  himself  to  his  whole  freight :  but  if 
he  is  unable,  or  if  he  declines  to  do  this,  and  the  goods  are 
there  received  by  the  merchant,  the  general  rule  of  the  ancient 
maritime  law  isj  that  freight  shall  be  paid  according  to  the  pro- 

9 

(m)  Christy  v.  Row,  1  Taunton,  300. 


(1)  See  ante,  note  to  page  278,  and  Post  r.  Robertson,  (I  John.  R. 
24),  and  note  to  page  300,  &c. 
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portion  of  the  voyage  performed,  pro  rata  itineris  peracii  (n).  (1) 
Some  writers  (o)  have  endeavoured  to  trace  this  rule  to  the 
Digest  of  Justinian,  but  the  passages  referred  to  by  them,  do  not 
appear  to  contain  such  a  regulation.     The  rule  however  is  with- 
out doubt  ejttremely  ancient.     It  is  to  be  found  in  the  collec- 
tion called  the  Rhodian  Laws  (p),  but  which  collection  is  now 
generally  agreed  to  be  of  a  later  date  than  the  time. (^{  Justinian 
(q);  and  also  in  the    Consolato  del  mare  (r).     The  rule  as  laid 
down  in  the  laws  of  Oleron  (s),  is  to  the  following  effect.     If  a 
ship  depart  with  a  cargo  from  Bourdeaux,  or  other  place,  and  it 
happens  that  the  ship  is  disabled,  and  as  mucb  of  the  cargo  is 
saved  as  possible,  the  merchants  and  master  enter  into  a  great 
debate,  and  the  merchants  demand  to  have  their  goods  of  the 
master,  they  may  have  them,  upon  paying  freight  for  so  much 
of  the  voyage  as  the  ship  has  advanced  rateablyand  in  propor- 
tion, if  the  master  pleases  ^  but  if  the  master  will,  he  may 
repair  his  ship,  if  he  can  do  it  speedily,  and  if  not,  *he[*304] 
may  hire  another  ship  to  complete  the  voyage,  and  shall 
have  his  freight  of  the  goods,  to  be  reckoned  according  to  their 
proportion  to  the  whole  cargo  :  and  the  goods  shall  pay  the  costs 
of  their  salvage.     The  rule  is  also  to  be  found  in  Roccus  (^), 
{who  cites  several  more  ancient  authors  in  support  of  it),  and 
all  the  subsequent  writers  on  maritime  law  :  and  is  adopted  in 
most  of  the  foreign  ordinances,  particularly  in  the  French  Or- 
dinance (t/);  which  declares,  that   "The  master  shall  be  paid 


(n)  The  OrdiDance  of  Rotterdam 
diners  in  this  respect  from  the  sen- 
eral  rule  ;  for  it  allows  the  merchant 
to  take  his  goods,  paying  a  reasona- 
ble portion  of  the  trei^bt,  in  case  the 
ship  Tnayhe  repaired  m  a  short  time, 
art.  147.  2  MagenSj  104. 

io)  RoccuSi  not*  ^1. 
p)  Per  Lord  Mansfield  in  Luke  v. 
ImU,  2  Burr.  889. 

(q)  Sckomberg^s  dissertation  on  tjiese 
laws.  The  only  rule  that  can  be 
distinctly  and  authoritatively  traced 


to  the  institutions  of  Rhodes,  is  the 
Jaw  de  Jactu,  quoted  and  adopted  in 
the  Dig.  14.  2.  1.  See  the  eighth 
chapter  of  this  part,  sect.  2. 

(r)  Per  Lord  Mavi^ld  in  Luke  v.  • 
Lydej  2  Burr.  889.  alluding  probably 
to  chap.  193. 

(*)  Art.  4.  and  see  Ordin.  of  JFis- 
buy,  art.  16.  37.    . 

it)  hoc.  sup.  dt. 

(u)  Liv.  3.  tit.  .3.  FVet  art.  21  and 
22.  '  And  Code  de  Com.  art.  303.  as 
to  payment  to  the  place  of  shipwreck. 


(1)  See  ante,  page  240,  and  note  ibid,  (2),  and  note  page  125,  (1). 
Bradstreet  v.  Colum.  Ins.  Co.,  (9  John.  R.  17.)  Herbert  v.  Hallett, 
(3  John.  C.  93.)  The  American  doctrine  on  this  subject  of  freight 
pro  rata  itineris  will  be  found  in  the  subsequent  note  to  page  329. 
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"  the  freight  of  goods  saved  from  shipwreck,  if  he  conveys  ihcm 
"  to  the  place  of  destination.    If  he  cannot  find  a  vessel  to  con- 
"  vey  the  goods  saved,  he  shall  be  paid  freight  in  proportion 
"  only  to  the  voyage  performed."  So,  "  if  the  master  be  obliged 
"  to  repair  his  vessel  during  the  voyage,  the  merchant  must  wait, 
"  or  pay  the  entire  freight ;  and  in  case  the  vessel  cannot  be  re- 
"  paired,  the  master  shall  be  obliged  forthwith  to  hire  another  ; 
"  and  if  he  cannot  find  one,  he  shall  be  paid  freight  in  the  pro- 
"  portion  only  of  what  the  voyage  shall  be  advanced"  (x). 
These  obligatory  words  are  said  to  mean  only  that  the  master 
must  hire  another  ship  if  he  wUl  gain  his  whole  freight  (y).     But 
in  the  case  of  interdiction  of  commerce  and  return  of  the  ship, 
this  Ordinance  prescribes  a  different  rule,  which  I  have  before 
noticed  ;  "  If  there  happen  a  prohibition  of  commerce  with  the 
"  country  to  which  the  ship  is  sailing,  and  the  master  be  obliged 
"  to  return  with  his  cargo,  the  outward  freight  alone  shall  be 
'^  due  to  the  master,  although  the  ship  bQ  freighted  out  ^and 
"  home"  (z). 

11.  With  regard  to  capture  and  ransom,  the  author  of  the 
Chidan,  speaking  of  the  case  where  the  goods  only  are  taken 
by  pirates  and  the  dhip  discharged,  and  the  goods  are  afterwards 
ransomed,  says,  that  "  If  the  master  will  not  contribute 
[*305]"  to  the  ransom,  he  shall  lose  his  whole  freight ;  *but  if 
''  he  contributes,  he  shall  be  paid  freight  as  far  as  the 
"  place  of  the  capture,  as  well  in  the  case  of  affreightment  by 
"  charter-party,  as  otherwise  :  and  if  he  furnishes  another  ship, 
"  to  relade  the  goods,  he  shall  be  paid  his  whole  freight"  (y6). 
Upon  this  subject  the  French  Ordinance  provides,  "  that  if  the 
^'  ship  and  goods  are  ransomed,  the  master  shall  be  paid  his 
"  freight  as  far  as  the  place  of  capture,  even  his  whole  freight, 
"  if  he  conveys  the  goods  to  the  place  of  destination,  he  con- 
"  tributing  to  the  ransom"  {z  b). — Although  ransom  is  now  pro- 
hibited by  the  law  of  England,  yet  this  doctrine  may  apply  to 
the  case  of  capture  and  recapture  :  and  accordingly  in  an  ac- 
tion brought  by  a  seaman  for  his  wages,  in  the  case  of  a  ship 


(x)  Same  Title,  art.  11.  and  CoSe  t      {y  b)  Guidon,  chap.  6. 
de  Com,  art  296. 


art.  7. 


(y)  Vdlin  on  the  article, 
(z)  Same  Title,  art.  15,  and  Cwie 
de  Com,  art.  299. 


(z  b)  Liv.  a  tit.  a  FrtL  art.  19. 
and  Code  de  Com*  Art  303. 
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taken  and  retaken,  and  which  reached  the  port  of  destination  (a), 
Lord  Eldon,  before  whom  the  cause  was  tried,  held  that  the 
wages  were  payable,  because,  said  his  Lordship,  "  the  ship  on  her 
"  arrival  was  entitled  to  freight^^  (6). 

12*  Upon  this  subject  of  the  apportionment  of  freight,  Malyne 
says,  "If  the  ship  in  her  voyage  become  unable  without  the 
"  master's  fault,  or  that  the  master  or  ship  be  arrested  by  some 
"  authority  of  magistrates  in  her  way,  the  master  may  either 
"  mend  his  ship,  or  freight  another.  But  in  case  the  merchant 
"  agree  not  thereunto,  then  the  master  shall  at  least  recover  his 
"  freight,  so  far  as  he  hath  deserved  it"  (c).  The  same  author 
also  mentions  the  following  case  :  A  merchant  took  a  ship  to 
freight,  and  put  in  the  master  •and  mariners,  and  victualled  the 
ship  at  his  own  expence,  and  by  a  charter-party  engaged  to  pay 
the  owner  for  the  use  of  the  ship  and  furniture  20Z.  every  month, 
at  her  return  into  the  river  Thames.  The  merchant  laded  the 
ship  for  the  StreightSy  and  to  go  from  port  to  port  and  to 
several  places  with  merchandize  ;  and  after  ^about  two  [*306] 
years,  the  ship,  having  taken  in  a  cargo  at  Barbary^  was, 
on  her  return  to  London^  cast  away  by  tempest  near  Dover  ;  and 
the  goods  were  saved :  the  merchant  refused  to  pay  the  freight, 
because  the  ship  did  not  arrive  in  the  river  Thames^  according  to 
the  words  of  the  charter-party  :  **  Herein,"  says  the  author,  "  the 
'^  owner  was  much  wronged,  for  the  money  is  due  monthly,  and 
"  the  place  was  named  only  to  signify  the  time  when  the  mon- 
"  ey  was  due  to  be  paid  ;"  but  he  does  not  inform  us  whether 
the  question  was  ever  brought  before  a  court  of  justice,  or  whe- 
ther or  no  the  merchant  finally  paid  any  part  of  the  freight  (rf). 
His  opinion,  however,  is  confirmed  by  the  following  case. 

12.  b.  The  ship  Lord  Thmcan  was  let  to  freight  for  twelve 
calendar  months  certain,  from  the  24th  Sept.  1&06,  and  from 
thence  for  such  longer  period,  if  any,  as  the  merchants  should 
detain  her;  the  ship  to  be  under  their  entire  control,  so  far  as 
related  to  all  orders  for  sailing,  destination  and  delay.  The 
merchants  covenanted  to  pay  for  the  hire  and  service  of  the 
ship  for  the  twelve  months,  and  such  longer  time  as  they  should 


(a)  Bergstrom  v.  MUh^  West.  Sit 
in  Mich.  Tenn,  40  (Teo.  3.  3  Espin. 
N.  P.  cases,  p.  36. 

(h)  See  before  sect.  1.  of  this  chap- 
ter. 
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(c)  Malyne^  p.  98. 
{d)  Malyne,  p.  101. 
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and  sent  it  by  another  Tessel  to  Glaseow  where  seTeral  hogs- 
heads were  found  so  much  damaged,  that  thej  were 
[*309]  not  entered  at  the  Custom-house,  but  burned  at  the  *kmg'% 
-  scales  there.  Ijuticid^t  brought  an  action  agauDit  Grey  tf 
others jfoT  his  freight  according  to  the  charter-partj,  in  the  Conrt 
of  Admiralty  in  Scotland.  On  their  part  it  was  insisted,  that  tbe 
contract  of  afTreightment  was  dissolved  by  the  shipwreck,  and 
that  there  remained  only  a  demand  in  equity  for  freight ;  that 
the  demand  could  not  be  made  against  thtm^  who  had  not  taken 
the  goods  into  their  possession,  but  must  be  made,  for  port 
against  the  insurers  at  Bristol,  and  for  the  residue  against  tbe 
proprietors  of  that  residue  ;  that  this  demand  could  only  be  in 
proportion  tb  the  value  of  the  goods  saved,  after  deduction  of 
salvage  and  charges ;  and  that  at  all  events  it  could  only  be  for 
the  proportion  of  the  voyage  to  Yotighall,  because  the  master 
of  the  ship  refused  to  sign  bills  of  lading,  and  engage  to  deliver 
the  tobacco  at  Glaseow.  The  Judge  of  tbe  Court  of  Admiralty 
decreed,  that  the  full  freight  was  due  from  Grey  fy  Co.  for  the 
part  of  the  cargo  saved,  but  none  for  the  part  lost,  and  that  tbe 
full  freight  was  due,  although  the  goods  were  not  carried  to 
Glascoia,  because  Lutwidge  had  another  ship  ready  to  transport 
them  thither,  and  there  was  no  occasion  for  any  new  bills  of  la* 
ding,  while  the  former  bills  of  lading  subsisted.  From  this 
judgment,  Grey  Sf  Co.  appealed  to  the  Lords  of  Session  in  Scot- 
land,  who  by  their  interlocutor  decreed,  '<  That  the  contract  of 
*^  affreightment  was  dissolved  by  the  total  loss  of  the  ship,  albeit 
^*  some  of  the  shipwreck  goods  were  saved  out  of  the  shipwreck  ; 
^^  and  found  that  the  freighters  indorsing  the  bills  of  lading  to 
^/  the  insurers,  did  not  subject  the  freighters  to  any  freight  for 
'*  the  goods  recovered  by  the  insurers,  but  found  the  merchants 
'*  liable  to  the  freight  pro.  rata  itineris  of  such  of  the  goods  as 
''  were  brought  to  Glaseow,  notwithstanding  some  of  the  tobac* 
*^  CO  was  found  damnified,  and  burned  there."  This  decree  or 
interlocutor  was,  upon  the  petition  ofLnttwidge,  reviewed  by  the 
Lords  of  Session,  but  affirmed  by  them.  Hereupon  Lmiwidgc 
appealed  to  the  highest  tribunal  of  the  country^  the 
[*310]  British  House  of  Lords :  the  House  of  Lords  **'  Reversed 
"  the  decree  or  interlocutor  of  the  Lords  of  Session, 
«*  complained  of  by  the  appellant,  and  the  affirmance  of  that  in- 
«<  terlocutor ;  and  declared,  that  the  reqxmdents,  Grey  ^  others^ 
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"  were  liable  for  the  full  freight  of  such  of  the  goods  as  were 
"  given  up  to  the  insurers,  and  for  the  freight  pro  rata  itineris  of 
'<  stich  of  the  goods  as  were  brought  to  Glascow,  notwithstanding 
'*  soineof  the  tobacco  were  found  damnified  and  burned  there'^(g'). 
14.  The  next  case  on  this  subject  was  decided  in  the  Court 
of  King's  Bench,  and  occurred  soon  after  Lord  Maitsfidd  presi^ 
ded  in  that  Court.  The  cause  had  been  tried  before  his  Lord- 
ship in  the  country,  and  he  appears  to  have  paid  peculiar  atten- 
tion to  the  decision.  "  I  was  desirous,"  said  his  Lordship,  ^^  to 
"  have  the  point  reserved  for  the  opinion  of  the  Court,  in  order 
^  to  settle  it  more  deliberately,  solemnly  and  notoriously;  as  it 
^'  is  of  so  extensive  a  nature,  and  especially  as  the  maritime 
*<  law  is  not  the  law  of  a  particular  country,  but  the  general  law 
'^  of  nations  :  non  erit  alia  lex  Romse,  alia  Athenis ;  alia  nunc, 
**  alia  posthac ;  sed  et  apud  omnes  gentes  et  omni  tempore  una 
*'  eademque  lex  obtinebit."  The  facts  of  the  case  were  tliese  : 
Jjyde  shipped  a  cargo  of  1,501  quintals  of  fish  at  JN'ewfoundland^ 
on  board  the  ship  SaraJiy  belonging  to  Luke  fy  others,  to  be  car- 
ried to  Ldsbon :  the  freight  was  to  be  at  the  rate  of  two  shillings 
per  quintal.  The  price  of  the  cargo  at  JVetrfoundland  was  ten 
shillings  and  sixpence  per  quintal.  Luke  ^  others  also  htid  on 
board  a  quantity  of  fish,  their  own  property.  The  ship«et  sail  on 
the  27th  JVovember  1756,  and  having  proceeded  seventeen  days  on 
her  voyage,  was  taken  on  the  i4th  of  December,  by  a  French  ship, 
within  four  days  sail  of  Lisbon,  but  retaken  on  the  i7th 
of  December  by  vm.  English  *privateer,  and  brought  on  the[*311] 
29th  into  the  port  of  Biddeford,  in  Devonshire.  The 
French  ship  took  out  the  master  and  all  the  crew,  except  one 
man  and  a  boy.  Lyde  took  his  goods  of  the  recaptors,  and  paid 
jive  shillings  per  quintal  salvage,  the  value  of  the  fish  being  then 
estimated  at  ten  shillings  per  quintal.  The  fish  could  not  be  sold 
at  all  at  Biddeford,  nor  at  any  other  port  in  England,  for  more 
than  ten  shillings  per  quintal,  clear  of  charges  and  expences ; 
and  it  was  supposed  by  every  person  that  the  fish  would  be  dis- 
posed of  to  the  greatest  advantage  at  Bilboa,  in  Spain,  to  which 


ig)  Luttffidge  fy  another  v.  Grey  fy 
offers,  determined  in  the  House  of 
Lords,  23  February  1733.  Tbe  ac- 
count here  given  Is  taken  from  the 
printed  cases  delivered  by  both  par» 
ties  to  tbe  House  of  Loids.    The 


judgment  of  the  House  of  Lords  wi]] 
be  found  in  the  printed  Journals  of 
the  year,  p.  356.  The  case  is  cited  in 
the  case  of  Luke  v  Lyde^  both  at  the 
bar  and  by  Lord  Mansfidd,  who  was 
one  of  the  counsel  for  the  appellants. 


9il  FART  IIL    CHA?.  TIL 


fftaee  hfi*,  mnt  it  mi^ovt  deUr :  bm  h  Stv.hei  tkefe  obIt  fer 
si^i'^zi  «A^  t\zf€%tt  per  qsii-taL  ckar  of  fer-^l  aod  expeacesL 
i^ir>g  !.l!!e  OKire  thm  ooe-tl^.rd  of  ibe  pnae  coit  azid  salvve- 
T3be  /r^>A/  yr<«  h/i'-i^y/r^  t»  Lutyj%  wrj  hlzher  ties  ,fr*«  A»- 
J'/utidl-vui  to  Uufyjn^  The  owjuers^  LmLl  if  ^ciurru  dbsBdoBed 
t}#e  iA\:p  to  thfrir  iofriren,  aDd  «^?>rr  -cjvrpirf  to  cooreT  the  gwsdf 
4o  Xi^yA,  iiiGrr  uyr^  er>er  reqvirttl  to  do  so  bj  X^y  V^  tbe  iKirhsaC 
Id  zb  zctiotk  brought  bj  the  owners,  JUJbf  4'  crierr,  for  freigtt. 
the  O/firt  decided,  that  thev  sboold  recorer  freisrbt^  «s  far  kilf 
Ihe  quarditj  of  the  cargo  shipped,  coosidering  the  ollm'  half  t» 
be  aWjUtelj  lrr$t  bj  the  expence  of  sadvage,  and  in  the  propor- 
tion of  M^tnUjta  days,  during  which  the  ship  had  proceeded  <ai 
the  Toja^,  to  iwtnt^jnt  davs,  within  which  the  Tojage 
hare  been  completed,  if  the  capture  had  not  happened. 
(^A.  14ji.  lieing  f|  of  75/.  the  half  of  \bOl.  And  Lord 
said,  '*  If  a  freighted  ghip  becomes  accidental!  j  disabled 
**  voyage,  without  the  fault  of  the  master,  the  master  has 
^'  option  of  two  things ;  either  to  refit  it,  (if  that  can  be 
^'  within  convenient  time.)  or  to  hire  another  ship  to  carnr  the 
<'  goods  to  the  port  of  delivery.  If  the  merchant  disagrees  to  this, 
^  and  will  not  let  him  do  so,  tlie  master  w  ill  be  entitled  to  the  tn&oZe 
^*  freight  of  the/u/7 voyage;  and  so  itwas  determined  in  the  House 
"  of  Lords,  in  the  case  of  Lutwi^ge  fy  How  v.  Grey  et  al.    As  to  the 

^^  value  of  the  goods,  it  is  nothing  to  the  master  of  the  ship, 
[*3 12]"  whether  the  goods  are  *spoiIed  or  not,  provided  the 

"  freighter  takes  them;  it  is  enough  if  the  master  has  car- 
"  ried  them ;  for  by  doing  so,  he  has  earned  his  freight ;  and  the 
"  merchant  shall  be  obliged  to  take  all  that  are  saved,  or  none  ;  he 
"  shall  not  take  some  and  abandon  the  rest,andso  pick  and  choose 
<<  what  he  likes,  taking  that  which  is  not  damaged,  and  leaving 
'^  that  which  is  spoiled  of  damaged.  If  he  abandon  all,  be  is 
^^  excused  freight ;  and  he  may  abandon  all,  though  they  are 
'<  not  all  lost.  (I  call  the  freighter  the  merchant,  and  the  other 
"  the  master,  for  the  clearer* distinction.)  Now,  here  is  a  cap- 
"  turc  without  any  fault  of  the  master,  and  then  a  recapture  ; 
"  the  merchant  does  not  abandon,  but  takes  the  goods,  and  does  not 
"  require  the  master  to  carry  them  to  Lisbon,  the  port  of  delivery. 
"  Indeed,  the  master  could  not  carry  them  in  the  same  ship,  for 
"  it  was  disabled,  and  was  itself  abandoned  to  the  insurers  of  it ; 


it 
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'^  and  he  would  not  desire  to  find  another,  because  the  freight 
"  was  higher  from  Biddeford  to  Lisbon^  than  from  ^Newfoundland 
"  to  Lisbon.  There  can  be  no  doubt  but  iheii  some  freight  is  due  } 
"  for  the  goods  were  not  abandoned  by  the  freighter,  but  re- 
"  ceived  by  him  of  the  recaptor.  The  question  will  be,  what 
^*  freight  f  The  answer  is,  a  rateable  freight }  i.  e.  pro  rata  kin- 
"  em." 

^^  If  the  master  has  his  election  to  provide  another  ship  to 
"  carry  the  goods  to  the  port  of  delivery,  and  the  merchant 
"  does  not  even  desire  him  to  do  so,  the  master  is  still  entitled 
"  to  a  proportion,  pro  rata^  of  the  former  part  of  the  voyage. 
"  I  take  the  proportion  of  the  salvage  here,  to  be  half  of  the 
"  whole  cargo  upon  the  state  of  the  case,  as  here  agreed  upon. 
'*  And  it  is  reasonable  that  the  half  here  paid  to  the  re-captor 
<'  should  be  considered  as  lost.    For  the  re-captor  was  not  obli- 

ft 

ged  to  agree  to  a  valuation,  but  he  might  have  had  the  goods 
actually  sold,  if  he  had  so  pleased,  and  taken  half  the  produce, 
*'  and  therefore  the  half  of  them  are  as  much  lost  as  if  they  re- 
^^  mained  in  the  enemy's  hands.     So  that  half  of  the  goods  must 
''  be  considered  as  lost,  and  half  as  saved.     Here  the 
''master  had  *come  seventeen  days  of  his  voyage,  and [*3 13] 
"  was  within  four  days  of  the  destined  port  when  the  ac- 
''  cident  happened.    Therefore,  he  ought  to  be  paid  his  freight 
'*  for  ^  parts  of  the  full  voyage,  for  that  half  of  the  cargo 
"  which  was  saved."     His  Lordship  then  proceeds  to  cite  most 
of  the  authorities  that  I  have  already  quoted  on  this  subject,  and 
concludes  thus  :  '*  It  is  quite  immaterial  what  the  merchant  made 
''  of  the  goods  afterwards,  for  the  master  hath  nothing  at  all  to 
"  do  with  the  goodness  or  badness  of  the  market ;  nor  indeed 
*'  can  that  be  properly  known,  till  after  the  freight  is  paid  ;  for  the 
''  master  is  not  bound  to  deliver  the  goods  till  after  he  is  paid  his 
*'  height.  Nosortofnoticewastakenof  that  matter  in  the  case  of 
**  Ijuivfidge  Sf  How  v.  Grey,  in  the  House  of  Lords  ;  and  yet  there 
**  the  tobacco  was  damaged,  very  greatly,  even  so  much,  that  a 
*'  great  part  of  it  was  burnt  at  the  scales  at  Ghtscow*^  {h).  (1) 

{h)  Luke  fy  another  v.  Lyde,  2  Burr.  882.  and  1  Black.  Rep.  190. 

(1)  The  case  of  Lake  v,  Lyde  has  been  oflen  qaestioned  ia  the 
American  as  well  as  in  the  British  Courts.  The  views  taken  by  our 
Courts  wiH  be  seen  in  the  note  to  page  329,  and  Gaze  v.  Baltimore  Ins. 
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15.  In  a  sabseqaent  case,  a  ship  sailed  with  foods  from  Ami 
lor  Briftolf  but  on  the  voyage  was  taken  and  carried  info  Framte, 
and  condemned  there.  On  appeal  the  sentence  of  c<HideiBia- 
tion  was  reret^ed,  and  restitution  awarded,  bat  before  that  time 
the  ship  and  cargo  was  sold.  The  merchants  received  the  pcice 
of  the  goods,  and  paid  freight  to  the  master  pro  rata  iiimtris: 
and,  having  caused  the  goods  to  be  insured  before  tbe  con- 
mencement  of  the  vovao^e,  brought  an  action  anainst  the  inssr 
ers  to  recover  from  them  the  freight  so  paid  to  the  naster. 
The  Court  held  that  this  payment  could  not  be  recovered  opon 
this  insurance.  But  Lord  Mansfield  said,  ^  As  between  tbe 
^  owners  of  the  ship  and  cargo  in  case  of  a  total  loss  no  freight 
*'  is  due,  but  as  between  them  no  loss  is  total,  where  part  of  the 
*'  property  is  saved,  and  the  merchant  takes  it  to  his  own  use. 

'^  In  this  case  the  value  of  the  goods  was  restored  in 
[*314]"  money,  which  is  the  same  as  the  •goods,  and  thtnfort 

^freight  was  certainly  due  pro  rata  itineris"  (i).  (i) 

(t)  BaUlit  V.  Moadigliani,  Park,  chap.  2.  p.  70. 


Co.,  (7  Cranch,  358.)  Columbian  Ins.  Co.  r.  Catlett,  (12  Wheatoa  R. 
383.)  Post  V.  Robertson,  (I  John.  R.  24)  per  Mr.  Justice  Livingston. 
Armroyd  v.  Union  Ins.  Co.,  (3  Binn.  R.  437.)  Callender  v.  Insar.  Go. 
of  N.  America,  (5  Binn.  R.  525.)     See  post,  note  to  page  329. 

(1)  The  case  of  Baillie  v,  Moudigliani  has  been  adopted  as  sound  law 
in  several  American  cases,  so  far  as  it  decided,  that  as  between  the  owner 
of  the  cargo  and  the  underwriter  on  it,  tbe  latter  is  not  responsible  for 
the  payment  of  freight,  whether  there  be  an  abandonment  or  not.  It  b 
a  charge  on  the  cargo,  against  which  the  underwriter  does  not  under- 
take to  indemnify  the  owner.  Caze  r.  The  Baltimore  Ins|,  Co.,  (7 
Cranch,  358.)  Columbian  Ins.  Co.  ».  Catlett,  (12  Wheaion  R.  383) 
S.  P.  Gilson  V,  Pliii.  Insur.  Co.,  (1  Binn.  R.  405.)  Marine  Ins.  Co. 
V,  United  Ins.  Co.,  (2  John.  R.  186.)  Armroyd  v.  Union  Ins.  Co.,  (3 
Binn.  R.  437.)  But  in  respect  to  the  right  to  freight,  as  between  owner 
and  shipper,  the  case  of  Caze  v.  The  Baltimore  Insur.  Co.,  (which  in 
its  leading  facts  is  almost  identical  with  Baillie  r.  Moudigliani)  is  di- 
rectly opposed  to  the  dictum  of  Lord  Mansfield.  See  post,  note  to 
page  329.  (2  John.  R.  186.— 3  Binn.  437.-5  Binn.  R.  52.5.)  .  Bat 
even  if  freight  were  recoverable  in  such  a  case,  it  would  clearly  not  be, 
where  the  proceeds,  though  restored,  had  never  com(3  to  the  possession 
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So  where  a  ship  under  a  neutral  flag,  and  with  neutral  papers, 
was  in  time  of  war  driven  into  a  Briiish  port  by  stress  of  wea- 
ther, and  seized  together  with  the  cargo,  and  libelled  in  the 
Court  of  Admiralty  for  condemnation,  on  account  of  various 
circumstances,  which  led  to  a  suspicion  that  both  ship  and  car- 
go were  the  real  property  of  the  enemy  :  and  the  neutrality  of 
the  cargo  being  proved  before  proof  of  the  neutrality  of  the 
ship  arrived,  the  cargo  was  restored  during  the  detention  of  the 
ship,  cmd  part  thereof  was  sent  in  other  vessels  to  the  place  of 
destination,  and  the  residue  conveyed  to  London:  The  present 
Judge  of  the  Court  of  Admiralty,  after  having  decreed  the  res- 
toration of  the  ship,  decreed  alao  that  the  merchants  should 
pay  freight  for  their  goods  for  the  portion  of  the  voyage  per- 
formed (A).  (2) 

{k)  The  CoPENHAOEif,  Mening,  1  Rob.  A.  R.  289. 

or  power  of  the  owner  or  underwriter.  Barker  v.  Cheriot,  (2  John.  R. 
352.)  See  Afarine  Insur.  Co.  v.  United  Insur.  Co.,  (9  John.  R.  186.) 
Sampayo  v.  Salter,  (1  Mason  R.  43.) 

(2)  See  ante,  note  to  page  290,  and  to  page  273,  (3).  The  Friends, 
Edw.  R.  246,  cited  post,  page  329,  330.  Where  after  capture  and  be- 
fore a  decree  of  restitution,  the  cargo  is  unlivcred,  and  thus  separated 
from  the  ship,  and  the  ship  is  first  released,  the  master  is  not  obliged 
to  wait  for  the  restitution  of  the  cargo,  but  is  entitled  to  his  whole 
freight.  The  Hoffnung,  (6  Rob.  231.)  The  Race  Horse,  (3  Rob. 
101.)  The  Martha,  (3  Rob.  106,  note.)  The  Wilhelmina  Eleonara, 
(3  Rob.  234.)  The  Fortuna,  (Edw.  R.  56.)  The  Prosper,  (Edw.  R: 
72.)  But  if  the  ship  be  the  cause  of-  detention,  and  the  cargo  be  uns- 
livered,  no  freight  will  be  due.  The  Werldsborgaren,  (4  Rob.  17.) 
Post,  page  314,  note  (3). 

No  freight  pro  rata  is  earned,  where  -the  ship  is  captured  and  aAer-* 
wards  recaptured,  and  brought  back  to  the  port  of  departure,  or  to  the 
quasi  port  of  departure,  as  a  port  of  the  same  country.  The  Hiram,  (3 
Rob.  180.) 

Bat  even  where,  if  restitution  be  decreed,  a  pro  rata  freight  may  be 
due,  it  is  not  recoverable,  until  such  decree  has  passed,  and  a  suit 
brought  pending  the  prize  proceeding  is  premature.  Molloy  v.  Backer, 
(o  East  R.  316.)  ,        ' 

Captors  of  an  enemy  ship  with  a  neutral  cargo  on  board  are  not 
generally  entitled  to  any  freight,  unless  they  carry  the  goods  to  the  ori- 
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waref*  wrecked  aod  cast  npon  the  slK^re,  and  therebj  becaine 
incapable  of  proceeding  any  further  oo  the  Torage.  by  reaioa 
whereof  it  becaine  necessary  to  pat  the  cargo  of  deab  oo  diore 
for  the  preserralion  thereof-  "  which  said  cargo  so  nn- 
[*316]"  laded  the  defendant  accepted  and  receiTed  *into  his 
^  bands  and  possesion,  and  sold  and  disposed  of  the  same 
**  to  his  ow  n  iLse,  whereby  he  becaine  liable  to  pay  to  the  plain- 
•*  tiff  a  proportionable  part  of  the  said  freight  and  hire  of  the 
**  ship  for  the  carriage  of  the  said  cargo  of  deals,  for  soch  part 
**  of  the  voyage  from  JTyhurgh  to  Liverpool  as  the  Aip  per- 
^  formed  ^  which  proportionable  part  amounted  to  tbe  som 
of  8fK>/. ;  and  for  the  recoverr  of  that  sum  the  actittn  was 
brought. 

These  facts  were  admitted  to  be  true,  and  it  was  admitted  that 
no  part  of  the  cargo  was  conveyed  to  LArerpool,  The  piaintiflf 
did  not  pretend  that  he  had  offered  to  convey  the  deals  thither, 
nor  did  the  defendant  assert  that  he  had  required  him  to  do  so. 
The  Court  of  King's  Bench  decided  that  the  plaintiff  could  re- 
cover nothing  in  the  present  action.  Lord  Kenyon  said,  ^  We 
**  are  called  upon  to  decide  in  this  action  according  to  the  voiles 
*^  of  law,  on  a  contract  between  these  parties,  which  was  made  in 
*^  the  most  solemn  manner  by  a  deed  under  seal ;  though  indeed 
**  I  do  not  know  that  it  would  have  made  any  difference,  if  the 
*^  question  had  arisen  on  a  precise  formal-contract  not  under 
*^  seal.  By  the  terms  of  this  agreement  the  defendant  engaged 
"  to  pay  so  much  on  delivery  of  the  goods  at  Liverpool,  one- 
**  fourth  in  cash  on  her  arrival,  and  the  remainder  by  an  accep- 
"  tance  at  four  months  :  but  the  goods  never  arrived  ;  then  at 
"  what  time  were  those  bills  to  be  dated  ?  We  do  not  sit  here 
to  make,  but  to  enforce  contracts  :  and  the  question  pat  to  us 
is,  whether  the  freight  is  to  be  paid  under  this  contract,  though 
"  the  ship  never  arrived,  but  was  lost  before  her  arrival  at  Ltver- 
"  pool  9  upon  which  I  cannot  bring  my  piind  to  dogbt.  The 
«  case  of  Luke  v.  Lyde  is  very  distinguishable  from  the  present, 
*^  that  being  the  case  of  a  general  assumpsit  for  the  freight  of 
*^  goods ;  in  which  Lord  Mansfield  states  the  marine  law  on 
*^  this  subject.  But  what  has  the  case  of  an  implied  contract 
**  to  do  with  an  express  contract  ?  Lord  Coke  says,  ejcpressum 
^^facU    cessarc    tadtunu.      Here    the  parties  are    bound   by  a 
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"  precise  ^agreement.  Then  it  is  suggested,  that  we[*317] 
^'  ought  not  to  give  effect  to  this  contract,  because  it  is 
^^  unreasonable :  but  we  are  to  decide  according  to  the  contract 
**  of  the  parties;  and  the  law  says,  that  if  A,  covenant  to  enfeoff 
"  B-  A.  is  not  released  from  his  covenant,  though  B.  will  not 
^*  accept  livery  of  seizin,  unless  the  act  be  frustrated  by  the  act 
^'  of  the  covenantee.  It  is  not  necessary  now  to  determine 
"  whether  or  not  the  plaintiff  might  not  have  brought  an  action 
"  of  assumpsit ;  it  will  be  time  enough  to  decide  that  case,  when*- 
'^  ever  the  question  arises.  But  here  the  question  is,  whether 
'*  or  not  he  can  enforce  payment  of  the  money  under  this  con<- 
"  tract,  not  having  carried  the  goods  to  Liverpool^  and  the  de- 
'^  fendant  having  only  undertaken  to  pay  on  their  delivery  at 
'^  Liverpool;  in  answer  to  this  action  the  defendant  has  a  right 
"  to  say,  nan  iuec  infadera  t?cnt." 

The  other  Judges  concurred  in  the  same  opinion ;  Mr.  Justice 
Grose  cited  the  case  of  Bright  \.  Cowper,  as  a  direct  authority 
against  the  plaintiff. 

Mr.  Justice  Lawrence  said :  ^^  I  agree  with  the  plaintiff's  coun- 
"  sel,  that  whether  the  contract  be  by  parol  or  under  seal,  the 
"  operation  of  the  law  on  it  is  equally  the  same.  When  a  ship 
^^  IS  driven  on  shore,  it  is  the  duty  of  the  master  either  to  repair 
*'  his  ship,  or  to  procure  another ;  and  having  performed  the 
'^  voyage,  he  is  then  entitled  to  his  freight :  but  he  is  not  en- 
"  titled  to  the  whole  freight,  unless  he  perform  the  whole 
'^  voyage,  except  in  cases  where  the  owner  of  the  goods  prevents 
*'  hrim ;  nor  is  he  entitled  pro  rata  unless  under  a  new  agreement, 
"  Perhaps  the  subsequent  receipt  of  these  goods  by  the  defend- 
"  ant  might  have  been  evidence  of  a  new  contract  between  the 
^*  parties :  but  here  the  plaintiff  has  resorted  to  the  original 
'^  agreement,  undisr  which  the  defendant  only  engaged  to  pay 
^^  in  the  event  of  the  ship's  arrival  at  Liverpool,  That  event  has 
'^  not  happened,  and  therefore  the  plaintiff  cannot  recov- 
"  et  in  this  form  of  action."  I  presume,  *the  learned  [*318] 
Judge,  in  thus  speaking  of  the  duty  of  the  master,  must 
be  understood  to  have  expressed  himself  with  a  view  to  the  mas- 
ters claim  of  his  whole  freight. 

16.  b.  The  next  case  upon  this  subject  was  an  action  brought 
for  the  recovery  of  freight  or  passage  money  against  a  person 
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who  had  embarked  with  his  familj  and  lusg^ge  id  a  Aip  boood 
from  D^merara  to  Husking^  at  a  stipulated  price  for  the  voyage 
The  ship  was  taken  by  a  British  cruizer  at  the  entrance  of  the 
channel,  and  was  brought  into  Plymouxk,  and  libelled  in  the 
Court  of  Admiralty  as  prize.  The  defendant  and  his  familj 
were  set  at  liberty  at  Plymoutk,  and  the  luggage  restored.  The 
case  of  Iduke  y.  JLyde  was  cited  in  support  of  the  master^s  claim. 
The  action  was  brought  pending  the  proceedings  in  the  Court 
of  Admiralty,  and  u{X)n  that  ground  was  decided  against  the 
master,  because  possibly  the  Court  of  Admiralty  might  order 
the  defendant  to  pay  to  the  captors ;  but  the  obsenrations  made 
by  Mr.  Justice  Z<e  Blanc  upon  the  subject  now  imder  considera- 
tion deserve  great  attention.  *^  It  is  not  necessary,^  said  the 
learned  Judge,  "  to  give  any  opinion  upon  the  case  ofLaJce  t. 
^^  Lyde^  for  as  this  case  now  stands,  the  plaintiff  cannot  at  anj 
**  rate  recover  in  this  action.  Supposing  this  were  a  case  for  the 
"  freight  of  goods  only,  which  have  been  stopped  in  the  course 
"  of  their  voyage  and  carried  to  another  place,  then  by  assimi* 
^*  lating  it  to  the  case  of  LuJce  v.  Lyde,  the  plaintiff  contends 
"  that  he  is  entitled  to  recover  pro  rata  for  the  freight,  not  on 
"  the  ground  of  the  original  contract,  but  by  reference  to  the 
**  marine  law,  on  which  the  courts  have  shaped  a  course  to  re- 
^^  cover  for  a  benefit  to  the  defendant,  which  made  part  of  the 
^*  original  contract.  That  was  the  footing  on  which  the  case  of 
^'  LuJce  v.  Lyde  was  put;  that  though  the  master  could  not  re- 
*^  cover  on  the  original  contract,  which  was  not  performed  ;  yet 
**  that  he  might  recover  on  an  implied  assumpsit  for  a  benefit  al- 

"  ready  conferred  on  the  defendant ;  which  in  that  case 
[*319]  "  was  *implied  from  the  acceptance  of  the  goods  by  llie 

"  defendant  at   the   port  into  which  they  were  carried" 

(o)-  (1) 

(o)  MoUoy  V.  Backer^  5  East,  316. 

(1)  In  Howland  r.  The  Ship  Lavinia,  (1  Peters  Adm.  R,  133,  125) 
the  venerable  Judge  Peters  held,  that  no  passage  money  was  due,  ,uih 
less  the  passenger  was  carried  to  the  port  of  destination  ;  and  that  his 
case  stood  upon  the  same  principle  as  freight,  whether  the  money  were 
advanced  or  not.  If  indeed  there  were  default  on  his  side  in  not  pro- 
ceeding farther,  or  he  agreed  to  pay  a  pro  rata  freight,  the  case  would 
•be  otherwise.  See  also,  1  Peters  Adm.  R.  207,  note.  Id.  476,  post- 
script.    See  Gillan  v.  Simpkin;  (4  Camp.  R.  211.)     See  ante,   note  to 
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17.  The  case  o{ Bright  v.Cowper  (p),  cited  by  Mr.  Justice  Gfrosc, 
happened  in  the  time  o(  James  the  First,  at  a  period,  when  mer- 
cantile causes  or  contracts  had  very  seldom  occupied  the  atten- 
tion of  English  Courts  of  Justice.  The  report  of  it  is  in  the 
following  words  :  "  Action  of  covenant  brought  upon  a  cove- 
"  nant  made  by  the  merchant  with  a  master  of  a  ship,  tAdelicetf 
"  that  if  he  would  bring  his  freight  to  such  a  port,  then  he  would 
'^  pay  him  such  a  sum,  and  shews  that  part  of  the  goods  were 
"  taken  away  by  pirates,  and  that  the  residue  of  the  goods. 
"  were  brought  to  the  place  appointed,  and  there  unladed,  and 
*'  that  the  merchant  hath  not  paid,  and  so  the  covenant  broken; 
'*  and  the  question  was,  whether  the  merchant  should  pay  the 

• 

"  money  agreed  for,  since  all  the  merchandizes  were  not  brought 
"  to  the  place  appointed  f   and  the  Court  was  of  opinion,  that 
**  he  ought  not  to  pay  the  money,  because  the  agreement  was 
"  not  by  him  performed."  Upon  reading  this  report  it  is  hot  quite 
clear  what  was  the  real  question  before  the  Court;  but  it  seems 
that  the  plaintiff  claimed  his  whole  freight,  to  which  it  might 
very  properly  be  decided  that  he  was  not  entitled,  as  he  had 
not  performed  the  whole  contract ;    if  he  claimed  a  part  only  of 
the  freight,  and  was  held  by  the  Court  not  to  be  entitled  to 
any  thing,  it  may  be,  that  by  the  particular  terms  of  the  con- 
tract, the  payment  of  freight  was  made  to  depend  upon  the  de- 
livery of  the  entire  cargo.    Molloy^  immediately  after  the  cita- 
tion of  this  case,  adds  the  following  observation:    '^  But  by  the 
"  Civil  Law  this  is  vis  majors  or  casus  fortuitus^  there  being  no  de- 
'*  fault  in  the  master  or  his  mariners,  and  the  same  is  a  danger 
<*  or  peril  of  the  sea,  which  if  not  in  naval  agreements  express- 
*^  ed,  yet  is  naturally  implied  :  for  most  certain  had  those  goods, 
"  which  the  pirates  carried  away,  in  stress  of  weather, 
"  fwvia  levanda  catisa  been  *thrown  overboard,  the  same  [*320] 
*'  would  not  have  made  a  disability  as  to  the  receipt  of 
"  the  sum  agreed  on ;  for  by  both  the  coomion  law  and  the  law 

(jp)  1  Brownlow,  21. 

page  277,  and  Watson  v.  Daykinck,  (3  John.  R.  335,)  and  Pinto  o. 
Atwater,  (I  Day  Rep.  Id3,)  and  Grigg  «.  Austin,  (3  Pick.  R.  20.) 
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**  manoe.  th«  act  of  God.  or  that  of  aa  ececDT.  skall  oo 
**  work  a  wrong  in  actions  prrTate"  '-7'-  '1 . 

IT,  i-  Upon  a  reTRrw  of  Ui€^e  ca^e*  it  will  app«ar«  tkat  cc-o- 
f  idfrfiDt^  the  fubj^rct  v'.tii  regard  to  tbe  proceedings  in  the  Covru 
of  Common  Law  of  Enzfa^id,  the  right  to  fireight^rw  rarr*  ii«s£-v 
ma^t  arise  oat  of  some  new  contract  between  the  masier  acd 
the  merchant,  either  expres^ij  made  br  them,  or  to  be  intsrrcd 
from  their  conduct.     The  right  cannot  possiblj  eiist  wbeft  the 
original  contract  has  been  performed,  for  then  the  master  his 
another  and  more  beneficial  claim.     Where  an  iniereoce  is  to 
be  drawn  from  the  conduct  of  the  parties,  the  rale  of  the  mari- 
time law  will  probably  have  great  weight.      But  admitting  thif. 
still  its  true  import  and  meaning  mar  be  questionable.     In  tbe 
case  o(  Luke  y.  Lyde  it  appears  to  hare  been  adopted  br  Lord 
MnnsJUld  ad  liierfim  ;  to  have  been  treated  rather  as  a  poatrre 
rule,  laid  down  to  prevent  questions  and  discussions,  than  as  a 
general   principle  of  jurisprudence  to  be. moulded  and  modified 
according  to  the  circumstances  of  each  particular  case,  that 
may  fall  within  its  operation.      For  it  is  obvious  that  the  rale 
was  there  considered  by  his  Lordship  as  a  rule  of  space  or  time, 
and  that  the  portion  of  the  voyage  performed  was  in  his  judge- 
ment the   portion  of  sea  that  the  ship  had  traversed,  or  the 
portion  of  time  that  had  been  expl^nded  in  the  vojragCy  com- 
pared with  what  might  be  required  for  its  completion.     Perhaps 
the  measure  of  time  was  considered  to  furnish  the  measure  of 
space,  as   distance   is  sometimes  computed  by  the  number  of 

days  journey.  But  it  is  obvious  that  such  anrade  of  com- 
[*321]  putation  is  very  imperfect  in  its  application  to  a  *journey 

by  sea,  in  which  the  advance  depends  so  much  upon  the 
state  of  the  clement£r.  It  is  obvious  also,  that  considered  with 
reference  to  the  interest  of  the  merchant,  the  measnre  of  time 
or  space'  cannot  reasonably  be  admitted  as  a  general  rule } 
for  if  a  ship  arrive  within  one  day's  sail  of  the  place  of  destioa* 
tion,  and  be  driven  or  carried  back  from  thence  to  the  pkce  of 


(7)  Molly,  book  2.  cb.  4.  sect.  7. 
Tbere  is  a  cnne  in  2  Moore,  397. 
and  8  Taunt.  3.54.  in  wbicb  a  ques- 
tion was  raiHcd  respecting  pro  rata 


freight,  but  aa  the  decision  turned 
wbolly  on  the  construction  of  a  par* 
ticular  agreement,  it  bas  not  beea 
noticed  in  this  Treatise. 


(1 )  Sec  ante,  notes  to  pages  300,  301,  302. 
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lading,  the  oiefrehant  cannot  possibly  be  benefited  by  thiB  inef* 
fectual  advance.  If  the  ship  put  into  a  port  short  of  the  place 
of  destination,  the  benefit  of  the  merchant  must  depend  upon 
many  contingencies,  upon  the  opportunity  of  sale  there,  and  the 
means  of  further  transport.  In  tlie  case  of  Imke  v.  Lyde  the 
carriage  of  goods  from  the  port,  to  which  the  ship  was  taken,  to 
the  place  of  destination,  was  higher  than  from  the  port  of  lading 
to  that  place.  The  rule  was  manifestly  considered  as  applica- 
ble to  the  labour  bestowed  by  the  master,  and  not  to  the  benefit 
received  by  the  merchant ;  to  the  service  performed  ;  and  not 
to  the  advantage  derived  from  its  performance.  Whether  the 
rule,  so  interpreted,  be  comformable  to  the  principles  of  justice 
or  equity  may  well  be  questioned.  The  meaning  and  interpret 
tation  of  the  rule  became  the  subject  of  discussion  in  the  Court 
of  King's  Bench  in  a  more  recent  case,  which  I  shall  now  men- 
tion, but  under  circumstances  which  did  not  lead  to  a  decision 
on  this  point.  (1)  • 

17.  c.  The  ship  Your^  Nicholas  was  chartered  for  a  voyage 
from  Falmouth  to  Honduras,  to  fetch  a  cargo  of  mahogany  and 
other  wood  from  thence  to  London :  the  freight  to  be  calculated 
upon  the  quantity,  of  wood,  and  to  be  paid«  one-third  upon  a 
right  and  true  delivery  of  the  cargo,  and  two-thirds  by  a  bill  at 
threei  months  date  from  such  delivery.  The  adventure  proved 
highly  unfortunate.  The  ship  took  in  her  cargo,  but  encoun- 
tered a  storm,  which  compelled  her  to  put  into  Savannah,  in 
Georgia,  to  repair :  and  a  part  of  the  cargo  was  there  sold  to 
defray  the  expence.  She  sailed  again  from  Savannah,  but  was 
taken  by  a  jPrencA  privateer,  and  carried  towards  Quadaloupe; 
she  waff  retaken  near  that,  island  by  a  British  sloop  of 
war,  and  sent  to  *St.  KitVs,  and  was  there  driven  ashore  [*322] 
by  »  hurricane,  and  wrecked.  The  remainder  of  the 
cargo  was  saved,  and  was  afterwards  sold  at  the  instance  of  the 
master,  without  communication  with  the  merchant,  and  the  pro- 
ceeds were  remitted  to  the  owner  of  the  ship.  The  merchant 
sued  the  owner  for  the  recovery  of  this  money  :  the  owner  in- 
sisted that  he  was  entitled  to  retain  the  whole  or  some  part  in 
respect  of  freight.    The  master  had  acted .  to  the  -best  of  his 

(1)  See  post,  note  to  page  329. 
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judgment,  but  the  sale  was  held  unwarrantable  (r).    Hie  foma 
of  the  'action  was  such  as  to  admit  of  the  owners  claim,  if  it 
could  be  substantiated :  and  in  argument  before  the  Court,  it 
was  questioned,  whether  any  freight  was  payable  in  respect  of 
the  goods  sold  at  St.  Kitfs ;  and  if  any,  then,  whether  such 
freight  were  to  be  calculaled  on  the  portion  of  the  voyage  per- 
ibrmed  in  point  of  time  or  distance,  or  only  on  the  proportion- 
ate diminution  of  expence  between  the  rate  of  freight  from  Si. 
KUfi  to  London^  and  from  Honduras  to  London  ;  and  whether 
the  freight  should  be  allowed,  on  the  quantity  of  the  goods 
sold,  or  in  the  proportion  which  the  clear  produce  of  the  sale 
bore,  either  to  the  prime  cost,  or  to  the  value  in  London.    But 
the  Court  being  of  opinion  that  the  owner  was  not  entitled  in 
this  case  to  any  freight  pro  rata^  the  questions  as  to  the  mode 
of  computation  remained  undecided.    The  distinction  between 
one  of  the  princlpar  facts  of  this  case,  and  of  the  case  ofi  BaUlie 
y.  Moudiglianij  which  I.  have  before  mentioned,  is  obvious  {s). 
In  this  case  the  sale  of  the  goods  took  place  at  the  unauthorised 
instance  of  the  master  of  the  ship,  in  the  other  it  took  place 
under  the  authority  of  a  Court  of  Prize,  by  whose  acts  the  final 
transport  of  the  goods  to  the  place  of  destination  had  been 
prevented.     And  in  delivering  the  judgment  of  the  Court  in  the 
present  case,  Lord  EUenborough,  after  commenting  very 
[*323] forcibly  on  this  distinction,  *proceeded  as  follows  :  "The 
"  principles  which  appear  to  govern  the  present  action 
"  are  these :  the  ship  owners  undertake  that  they  will  carry  the 
"  goods  to  the  place  of  destination,  unless  prevented  by  the 
'^  dangers  of  the  seas,  or  other  unavoidable  casualties ;  and  the 
"  freighter  undertakes  that  if  the  goods  be  delivered  at  the  place 
^'  of  their  destination,  he  will  pay  the  stipulated  freight :  but  it 
"  was  only  in  that  event,  viz.  of  their  delivery  at  the  place  ol*des- 
"  tination,  that  he,  the  freighter,  engages  to  pay  any  thing.    If 
^'  the  ship  be  disabled  from  completing  her  voyage,  the  ship- 
*•*  owner  may  still  entitle  himself  to  the  whole  freight,  by  forward- 
*V  ing  the  goods  by  some  other  means  to  the  place  of  destination ; 
^'  but  he  has  no  right  to  any  freight  if  they  be  not  so  forwarded, 


(r)  See  before  part.  1.  ch.  1.  sect. 
2  &  3.  page  3  to  11,  and  chap.  3.  of 
this  part  sect.*  8.  &.  page  241. 


(s)  See  before  sect.  15.  of  tha 
chapter,  page  313. 
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**  unless  the  forwarding  them  be  dispensed  with,  or  unle$s  there  be 
^*  some  new  bargain  vpon  this  subject.  If  the  ship-owner  will  not  for<- 
"  ward  them,  the  freighter  is  entitled  to  them  without  paying  any 
"  thing.  One  party,  therefore,  if  he  forward  them,  or  be  pre- 
^'  vented  or  discharged  from  so  doing,  is  entitled  to  his  whole 
'^  freight ;  and  the  other,  if  there  be  a  refusal  to  forward  them, 
**  is    entitled   to  have    them   without   paying  any   freight  at 
^*  all.     The  general  property  in  the  goods  is  in  the  freight- 
'<  er ;    the  ship-owner  has  iio  right  to  withhold  the  posses- 
.  "  sion  from  him,  unless  he  has  either  earned  his  freight,-  or  is 
"  going  on  to  earn  it.    If  no  freight* be  earned,  and  he  deeline 
^^  proceeding  to  earn  any,  the  freighter  has  a  right  to  the  pos- 
'*  session.    The  captain's  conduct  in  obtaining  an  order  for 
'^  selling  the  goods,  and  selling  them  accordingly,  which  was 
''  unnecessary,  and  which  disabled  him  from  forwarding  the 
'^  goods,  was  in  effect  declining  to  proceed  to  earn  any  freight, 
<'  and  therefore  ^ititled  the  plaintiff  to  the  entire  produce  of  his 
"  goods,  without  any  allowance  for  freight"  (t)*  (!) 

17.  d.  In  this  case  of  Hunter  v.  Prinsep,  it  will  be 
•observed  that  the  act  of  the  master  had  deprived  the  [*324] 
merchant  of  his  election  to  accept  the  goods  at  the  place 
of  the  disaster,  or  require  them  to  be  carried  to  the  portof  des« 
tination,  and  that  there  was  nothing  in  the  condact  of  the  mer- 
chant, from  which  a  new  contract  could  be  inferred.  In  the 
case,  which  I  am  now  about  to  mention,  the  conduct  of  the 
merchant  excluded  the  presumption  of  a  new  contract.  The 
ship  Mayflower  was  chartered  at  Hidl  to  proceed  from  thence  to 
Shields  for  a  cargo  of  coals,  and  sail  therewith  to  Lisbon  with 
the  first  convoy ;  the  freight  at  the  rate  of  20/.  per  keel  of  coals 
to  be  paid  on  the  right  delivery  of  the  cargo.  The  ship  took 
in  her  cargo  and  sailed  to  Portsmouth^  where  she  joined  convoy, 

(t)  Hunter  v.  Prinsep,  10  East,  37*8. 


(1)  See  ante,  page  240,  and  notes  ibid.     The  doctrine  of  this  ease 
was  acted  on  in  Bradhurst  r.  Colambian  Insor.  Co.,  (9  John.  R.  17.) 
Herbert  v.  Hallett,  (3  John.  Cas.  93),  and  Griswold  v,  N.  York  Insur. 
Co,  (1  John.  R.  205.)    See  also,  Kimball  v.  Tucker,  (10  Mass..  R 
192.) 
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and  sailed  therewith  to  Lymington,  where  they,  were  detained 
some  time  by  contrary  winds ;  at  last  the  sailing  iofftructions, 
which  the  master  had  received  from  the  commodore,  were  re- 
ealled ;  and  the  ship  returned  to  Spithead,  the  ports  of  Portugal 
being  shut  against  British  ships  by  the  Poriugue$e  government. 
The  French  soon  afterwards  took  possession  of  Portugal,  and 
continued  to  occupy  it  until  the -present  action  was  brought. 
At  the  expiration  of  about  two  months  from  the  ship^s  return  to 
Spitheadf  the  master  formally  requited  the  merchants  to  land  the 
coals,  and  gave  them  notice  that  unless  this  was  done,  be  woold 
land  and  warehouse  them  at  their  expence  and  risk,  and  that  he 
reserved  to  himself  the  right  of  proceeding  at  law  for  freight, 
demurrage,  &c.  The  merchants  replied,.  ''If  you  land  the  coals, 
^^  you  will  take  the  consequence  ;  we  do  not  consent,  if  we  are 
''  to  be  called  upon  for  freight  and  expences.''  The  cargo  re- 
mained on  board  the  ship  nearly  two  months  more,  and  was  then 
landed  by  the  master  after  another  notice,  to  which  it  does  not 
appear  that  any  answer  was  returned.  The  coals  were  after- 
wards sold  by  consent  of  both  parties-  without  predjudice  on 
either  side,  and  produced  a  clear  profit  ofl66/.  18^.  on  the  prime 
cost,  after  payment  of  the  expence  of  unloading,  landing,  and 

warehousing.      The   master  sued  the  ^merchant    for  a 
[*325}  compensation,  ^for  the  portion  of  the  voyage  perfbnoed, 

and  for  the  detention  of  the  ship.  The  action  was  in 
the  same  form  as  in  the  case  of  JLitke  v.  I^de^  which  vvas  eited 
in  support  of  the  master's  claim ;  but  Lord  Ellenborotigh  said, 
''  That  was  upon  the  ground  of  there  having  been  ail  accept- 
'^  ance  of  the  cargo  by  the  owner  in  the  course  of  the  voyage, 
"  which  shewed  his  election  to  receive  his  goods  at  that  place, 
'^  instead  of  having  them  sent  on  to  the  place  of  their  original 
''  destination  :  but  the  acceptance  of  the  goods  vms  the  very  suhtiemcc 
^^  of  the  new  implied  contract  in  LuJce  V.  Lyde.  But  here  there 
''  has  been  no  agreement  to  accept  the  goods ;  but  they  were 
«  landed  and  sold  without  prejudice  to  either  party.  The  ease 
'f  of  LuJce  V.  Lyde  has  been  often  pressed  beyond  its  iair  bear- 
'<  ing,  but  the  true  sense  of  it  has  been  explained  by  my  btother 
"  Lawrence^  in  Cook  v.  Jennings  (u),  and  my  brother  Le  Blanc  in 
Mulloy  V.  Backer  (ax),-   Then  what  does  this  case  amount  to  ? 

(u)  See  before,  page  317.  {x)  See  before,  poge  318. 
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^*  The  parties  have  entered  into  a  special  contract,  by  whick 
^'  freight  is  made  payable  in  one  event  only,  that  of  a  right  de* 
*^  livery  of  the  cargo  according  to  the  terms  of  the  contract; 
''  and  that  event  has  not  taken  place ;  there  has  been  no  such 
"  delivery  ;  and  consequently  the  plaintiff  is  not  entitled  to  re^ 
'^  cover :  he  should  have  provided  in  his  contract  for  the  emer- 
**  gency  which  has  arisen"  (y). 

17.  e-  Again.  The  American  ship  Neptune  was  chartered  for 
a  voyage  from  Sandy  Hook  to  Charlesioum  to  take  in  a  cargo, 
and  from  thence  to  Tonningen,  Amsterdam  or  Rotterdam^  there  to 
deliver  the  cargo  to  the  merchant  or  his  agents  with  a  proviso, 

that  if  advice  should  be  received   at  CAarfc*f<w?n  before  the  de- 

* 

parture  of  the  ship  from  that  place,  that  the  blockade  had  been 
taken  off  the  river  Elbe,  the  merchant  should  be  at  liberty  to 
send  her  to  Hamburgh  direct,  in  lieu  of  the  other  ports.    Under 
this  charter-party  the  ship  took  in  a  cargo  of  sugar  and 
rice  at  Ckarleatown  *in  August  1807,  consigned  by  llie  bills  [*326] 
of  lading  to  Messrs.  R.  Groning  &  Co.  of  Hamburgh  to 
be  delivered  to  them  at  Tonningen,  (or  in  case  the  blockade  of 
the  Elbe  was  taken  off,  to  proceed  on  to  Hamburgh  direct)  on 
payment  of  freight  pursuant  to  the  Charter-party.    In  sailing  up 
the  Channel  the  master  received  information  of  the  British  or* 
ders  in  Council  issued  JSTovember  1807,  directing  the  capture 
and  condemnation  of  vessels  trading  to  places  at  war  with  (xreai 
Britain,  or  from  which  the  British  Mg  was  exclikled ;  but  fur- 
ther directing  that  all  vessels,  which  should  arrive  at  any  p<»t 
in  the   United  Kingdom  in  consequence  of  information  of  thid 
regulation  received  after  taking  their  cargoes  on  board,  should 
be  permitted  to  proceed  upon  their  voyage  to  their  original 
port  of  destination,  if  not  previously  unlawful.    In  consequence 
of  tliis  information  the  master  brought  his  ship  to  Sheemess,  and 
came  to  London  to  consult  the  merchant's  agents  there.    They 
soon  procured  his  Majesty's  license  for  the  ship  and  cargo  to  pro- 
ceed to  Rotterdam^  or  any  port  in  the  North  Sea ;  and  they  urged 
the  master  to  proceed  to  Rotterdam.   But  the  master  finding  that 
under  a  French  decree  the  ship  and  cargo  might  be  liable  to  French 
.confiscation  for  having  touched  at  an  English  port,  refused  to  pro- 
ceed on  the  voyage.    And  on  the  one  hand  the  master  offered 

iy)  Liddard  v.  Lopes  ^  another,  10  East,  596. 
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to  deliver  op  the  car?o  on  behs^  caid  -his  fr^I^t  mad  cbsi:??^. 
TTfjile  oo  the  other  hand,  the  ageot*  refused  to  receh^  h,  ar*i 
imisted  tliat  be  was  boaad  to  complete  bis  Twage  accordiEZ  t-? 
tJ»e  chartjr-partjr.     After  some  tiiue  the  master  brocsbt  the  «h::> 
to  Ijrjn/fonj  and  tliere  laoded  the  cargo,  aod  azain  ooered  to  de- 
lirer  it  on  payment  of  his  freight  and  charges  :  the  agent*  stC* 
refused,  and  apprehending  the  mafter  was  abc»at  to  sei!  the  car- 
go, thej  apphed  to  the  Court  of  Chancery  to  restrain   him  t-:<n 
00  doing,  and  to  compel  him  to  delifer  it  to  them  without 
jodice  to  the  merchant's  claim  of  damages  for  the  noo-perf>i 
ance  of  the  charter-party.     The  master  insisted  that  be  had  a 
lien  upon  the  cargo  for  freight  and  charges.     Hie  IjotJ 
[*327]  Chnnrellor  *granted  the   injunction,  and   directed  two 
questions  to  be  tried  in  a  Court  of  Law  :  first,  whether 
the  master  was  entitled  to  an?  and  what  sum  of  monerfor^^rir 
on  this  cargo;    and  secondly,  whether  he  was  entitled  to  any 
and  what  sum  of  money  by  way  of  compensation  for  the  carriage 
of  the  goods  from  Lharlesioxrn  to  London,     In  the  meantime  the 
goods  were  ordered  to  be  delivered  to  the  agents  by  cooseat, 
without  prejudice  to  the  rights  of  the  parties.     The  questions 
came  on  for  trial  before  Lord  Ellenhorov^K  who  is  reported  to 
have  expressed  himself  as  follows  :  ^*  It  is  clear  that  in  this  case 
"  the  plaintiff  can  ha%'e  no  claim  {or  freight.     Freight  could  only 
''  be   earned  by   performing  the  terms   of  the  charter-party. 
**  Then,  is  he  entitled  to  any  sum  by  way  of  compensation  for  the 
"  carriage  of  the  goods  from  Charlesiotcn  to  the  port  of  London  ? 
"  his  right  of  compensation  must  arise  out  of  some  contract  ex- 
^<  pressed  or  implied.    There  is  no  express  contract  set  up ;  and 
"  from  what  can  we  imply  a  promise  to  pay  forthe  carriage  of  the 
**  goods  to  England^    They  are  brought  here  instead  of  being 
'<  conveyed  to  their  port  of  destination,  and  an  application  being 
"  made  to  the  Lord  Chancellor  to  prevent  their  being  tortiously 
<'  disposed  of  by  the  captain,  they  were  taken  possession  of  on 
'^  behalf  of  the  consignee,  without  prejudice  to  the  rights  of  the 
^'  parties.     This  is  no  acceptance  of  the  goods  short  of  the  port 
"  of  destination,  and  no  foundation  for  a  promise  to  pay  pro  rata 
<<  itineris*     I  am  therefore  of  opinion,  that  both  issues  must  be 
*♦  found  for  the  defendant."    This  was  accordingly  done  ;  and 
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thfr  direction  of  the  learned  Chief  Justice  was  afterwakls  ap^ 
pibyed  by  the  Lord  Chancellor  {z), 

17.  f.  These  cases  therefore  establish  that  acceptance  of  the 
goods  is  necessary  to  found  an  implied  contract  for  the  pay-* 
ment  of  freight  pro  rata  itineris.    In  the  case  of  Luke 
*¥•  I^de,  the  acceptance  was  the  only  ground,  upon  [*328} 
which  the  implication  could  be  raised,  and  must  have 
been  thought  a  sufficient  ground.;  for  the  master  had  not  offer- 
ed to  carry  forward  the  goods,  nor. could  have  done  so  without 
hiring  another  ship,  for  which  he  must  have  paid  more  than  the 
amount  of  his  full  freight.    Still  it  may  be  questionable  whether 
acceptance  alone  shall  in  >  all  cases,  and  as  a  general  rule,  be 
sufilbient  to  raise  such  an  implication,  especially  if  the  rateable 
coniputation  is  to  be  made  according  to  distance  or  time.     To 
be  sure  if  the  law  of  England  has  positively  established  the  duty 
a  promise  to  discharge  the  duty  may  be  inferred  in  this  as  in 
other  cases ;    but  still  the  question  will  remain,  has  the  law  of 
JS/ig-/anc?  so  established  the  duty?    In  the  case  of  the  ship  JVep- 
tuncy  which   I  have  just  quoted,  the  Lord  Chancellor  afterwards 
directed  the  second  question  to  be  tried  again  in  a  Court  of 
Law,  and  ordered  the.  merchant  to  admit  that  he  had  accepted 
the  goods  at  the  port  of  London^  if  it  should  appear  that  the 
master  could  not  reasonably  have  been  required  to  proceed  on 
the  voyage;  considering  that  if  the  master  could  not  reasonably 
have  been  required  to  proceed,  the  merchant  ought  to  have  ac- 
cepted the  goods,  and  his  refusal  to  accept  them  was  an  act 
against  conscience,  and  a  proper  subject  for  the  jurisdiction  of 
a  Court  of  Equity,  which  on  many  occasions  places  parties  in 
the  situation,  in  which  they  would  stand,  if  that,  which  ought 
to  have  been,  had  been  actually  done.     At  the  second  trial,  the 
jury  upon  the  evidence  before  them  were   of  opinion,  that  the 
request  to  proceed  to  Rotterdam  was  a  reasonable  request,  it  ap« 
pearing  that  other  American  vessels  had,  under  similar  circum- 
stances, delivered  their  cargoes  in   safety  at  Rotterdam  at  the 
same  period  of  time.     The  fault  therefore  fell  upon  the  master, 
the  verdict  at  law  passed  against  him,  and  he  was  ultimately  or- 
dered to  pay  the^  costs  of  the  suit  in  Equity  ;   and  no  decision 
could  be    made   upon    the   masterV  right    to    compensation 

(z)  Osgood  V.  Oroning^  2  Camp.  466. 
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£*329j  generally,  or  opon  the  particular  ^amount  to  which  he 
might  be  entitled  (a).  But  it  is  observable  that  the  fom 
of  ths  question  directed  to  be  tried  left  the  right  of  the  mas.'er 
to  acjr  compensation  open  for  the  consideration  of  the  Court  of 
Law.  even  if  it  should  appear  that  the  merchant  ought  to  hive 
accepted,  or  had  accepted,  the  goods.  For  the  jury  are  not  di- 
rected in  that  event  to  award  a  compensation  absolutely,  3at 
are  to  try  in  the  first  place,  whether  the  master  was  entitled  to 
any  compensation.  It  seems  probable  that  the  carriage  of  the 
goods  from  Charlestotcn  to  London  was  a  benefit  to  the  merclant, 
tbou<;h  a  less  benefit  than  the  carriage  of  them  to  Rotterdam 
would  have  been  (//)•  (I) 

ftf)  Osgood  V.  Groning,  2  Camp.  [  (6)  See  the  next  section.  Tbc 
471.  and  fVom  the  papers  in  the  ;  cargo  was  sugar  and  rice,  priocipa)* 
cause.  1  Jy  sugar* 

( 1 )  The  question  as  to  the  right  of  recovery  of  a  pro  rata  freight, 
where  the  voyage,  without  any  default  of  the  ship  owner,  and  purely 
from  accident  or  misfortune,  has  not  been  wholly  performed,  has  often 
been  discussed  in  the  American  Courts.     For  a  considerable  time  the 
case  of  Luke  r.  Lyde  seems  to  have  possessed  a  decisive  authority,  and 
materiallv  influenced  the  course  of  decisions.     The  case  seems  at  first 
to  have  been  understood  to  justify  the  claim  of  a  pro  rata  freight,  whe- 
ther there  was  a  voluntary  or  a  compulsive  acceptance  of  the  goods  at 
an  intermediate  port  by  the  owner  of  them  or  his  agent.     And  Baillie 
V.  Moudigliani  pressed  the  same  doctrine  still  farther,  and  applied  it  to 
cases  where  the  proceeds  were  received  afler  a  compulsive  sale  by  a 
prize  Court.     United  Ins.  Co.  r.  Lenox,  (1  John.  Cas.  377. — S.  C.  3 
John.  Cas.  443.)     In  Williams  v.  Smith,  (2  Caines  R.  13)  the  Court 
said,  that,  where  a  ship  by  reason  of  any  di^ster  goes  into  a  port  short 
of  the  port  of  destination,  and  is  unable  to  prosecute  and  complete  the 
voyage,  and  the  goods  are  there  received  by  the  owner,  freight  must 
be  paid  according  to  the  proportion  of  the  voyage  performed.     That 
case,  however,  had  the  peculiarity'of  the  master's  acting,  in  breaking  up 
the  voyage,  in  the  double  capacity  of  master  and  owner  of  the  cargo, 
and  the  question  arose  on  a  policy  on  freight.     In  Robinson  r.  Mar, 
Insur.  Co.,  (2  John.  R.  323)  the  voyage  was  broken  up  at  an  interme- 
diate port,  and  the  cargo  received  by  the  super  cargo,  who  however  paid 
no  freight,  and  none  was  in  fact  due  by  the  terms  of  the  charter  party, 
under  which  the  ship  was  loaded  ;  and  the  question,  on  a  policy  on 
freight,  was,  whether  any  pro  rata  freight  was  cjftrned.   The  Court  said, 
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17.  g.  The  authority  of  the  Court  of  Admiralty  being  exercis- 
ed upon  the  ship  and  cargo  in  spede,  or  (which  is  in  eflfect  the 

that  it  was  two  late  to  deny  or  disregard  the  rule,  that  freight  pro  rata 
itineris  is  due^  when  a  ship  by  reason  of  perils  goes  into  a  port  short  of 
her  destination,  and  is  unable  to  prosecute  the  voyage,  and  the  goods 
are  there  received  by  the  owner,  and  held  such  a  freight  duQ  in  that 
ease.  In  Scott  r.  Libby,  (3  John.  R.  336)  it  was  held,  that  no  freight 
was  due,  unless  there  was  an  acceptance  of  the  goods  at  an  intermedi- 
ate port,  and  not  at  the  port  of  departure. 

In  Post  V.  Robertson,  (1  John.  R.  24)  it  se^ms  to  have  been  the 
opinion  of  the  Court,  that  if  the  ship  were  abandoned  at  sea,  and  after- 
wards brought  to  the  port  of  destination  by  salvors,   and  the  proceeds 
afler  payment  of  salvage  were  received  by  the  owner  of  the  cargo,  that 
a  pro  rata  freight  was  due  to  the  ship  owner.     In  Marine  Ins.  Co.  tr. 
United  Ins.  Co.,  (9  John.  R.  186)  it  was  however  held,  that  to  give  a  title 
to  freight  pro  rata  itineris,  there  must  be  an  unequivocal,  voluntary,  and 
unconditional  acceptance  of  the  goods  by  the  owner  at  an  intermediate 
port,  so  as  to  form  the  basis  of  a  new  contract  to  pay  a  rateable  freight  ; 
and  that  the  acceptance  of  the  nett  proceeds  of  the  property  after  a  cap- 
ture and  sale  by  a  prize  Court,    and   restitution '  decreed,    consti- 
tuted no  sufficient  title  for  such  a  freight.     The  same  rule  was  adopted 
in  Welch  ».  Hicks,  (6  Cowen  R.  604),  and  Center  v.  The  American 
Ins.  Co.,  (7  Cowen  R.  564.)     In  Hooe  v.  Mason,  (1  Wash.  Virg.  R. 
207)  the  doctrine  was  affirmed,  that  a  pro  rata  freight  is  due,  where 
the  owner  accepts  his  goods  at  an  intermediate  port,  to  which  the  ship 
had  gone  to  refit.     In  that  case,  the  acceptance  was  purely  voluntary, 
the  ship  intending  to  sail  again  on  the  voyage.     In  Pinto  v.  Atwater, 
(I  Day  R.  193)  the  vessel  was  captured  in  the  course  of  the  voyage,  and 
recaptured,  and  restitution  decreed  upon  salvage.    The  owner  of  certain 
goods  paid  salvage  for  his  goods  (being  a  passenger  on  board)  and 
received  his  goods.     The  vessel  and  the  rest  of  the  cargo,  were  finally 

» 

sold  to  pay  the  salvage  on  them  ;  and  it  was  held,  that  the  ship  owner 
was  entitled  to  a  freight  pro  '  rata  upon  the  goods  so  restored,  deduct- 
ing first  the  amount  of  the  salvage,  as  a  loss  of  so  much. 

In  Dorr  r.  N.  England  Marine  Insurance  Co.,  (4  Mass.  R.  221, 231) 
the  Court  said,  that  it  was  a  general  rule,  that  when  a  vessel  is  wrecked, 
so  that  she  cannot  carry  her  cargo  to  the  port  of  delivery,  but  the 
cargo  is  safely  delivered  io  the  owner,  who  may  ship  it  in  a  reasonable 
time  on  board  other  vessels  to  the  port  of  delivery,  he  shall  not  abandon 
the  cargo,  but  shall  pay  the  original  ship  a  pro  rata  freight.     For  this 
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same  ihinjri   af,»on  xito  proceed? s  of  a  sale  made  vnier  its  own 
dc'cr^^r>,  i*  TCTV  cli2<:rent  drooi  tLal  of  a  Court  of  Comnwii  lav. 


doctr.ne  UjC  Ccjri  rc-i*-5d  on  Mi&x^iog  r.  Ne-»-:iaHi,  \  Maxih-  LiS-  oct^/ 
«hcre  t.v*  po.ai  is  otrtiurilT  *G2j€=ied,  i*:^>t*^li  dj*  cxrarLy  oeadsc- 
The  &ame  d'jctrioe  was  recogaizt-^l  in  C^5^  r.  Si:>ref,  \5  Maas.  &. 
2o'2.;  fa  that  case,  tifC  Teasel  had  been  wrecked,  aad  tiic  ^lods 
carried  to  the  port  of  dcstinatioo  in  ar.otLer  vessel;  and  ihe  ship 
was  held  cnliiJcd  to  the  full  freight  for  the  Toja^e,  suppoacz  hiia  to 
paj  the  extra  freight;  or  to  a  pro  rata  freijui,  if  the  exira  frei^bt 
paid  bj  the  owner  of  the  cargo.  And,  again,  the  doctrine  was 
nized  in  The  Portland  Bank  r.  Stobbs,  (6  Mzss.  R.  420,  427.)  In 
that  case,  the  master  refused  to  carrr  on  the  goods  to  tbe  part  of  des- 
tination, and  it  was  decided,  that  no  freight  was  earned.  The  case  of 
Welch  r.  Hick:;,  (6  Cowen  R.  504)  proceeded  oo  simiJar  priiici{Jes,  as 
to  tbe  eflcct  of  the  refusal  of  tbe  master.  S.  C.  Center  r.  Amexicui 
Ins.  Co.,  (7  Cowen  R.  564.) 

In  Arrnroyd  o.  The  Union  Ins.  Co.,  (3  Binn.  437)  the  diip  and 
cari?o,  beIon:;inr;  to  the  same  owner,  were  both  sold  from  aece^tr  ai 
an  intermediate  port :  and  an  abandonment  on  a  pc^y  cm  ship  aul 
cargo  had  been  made  to  the  underwriters.  In  an  action  on  the  policy 
a  question  arose,  u  hether  any  freight  pro  rata  was  doe  on  the  cargo, 
the  nett  proceeds  having  been  duly  received  by  the  supercargo ;  and 
it  was  held  none  was  due.  The  Court  there  thought,  that  to  raise  the 
implication  of  a  new  contract  to  pay  a  pro  rata  freight  it  was  necessary, 
that  the  goods  should  be  accepted  by  the  freighter  or  his  agent  Toian- 
tarily ;  for  if  they  are  in  that  situation,  that  the  agent  or  supercargo 
takes  them  against  his  will,  and  sells  them  for  the  benefit  of  whom  it 

• 

may  concern,  no  freight  can  be  recovered.  The  same  doctrine  was 
held  by  Mr.  Justice  Washington  in  Hurtin  r.  Union  Ins.  Co.,(l  Wash. 
Cir.  R.  5o0.)  In  that  case  the  supercargo  had  from  necessity  sold  the 
cargo  at  an  intermediate  port  for  the  benefit  of  all  concerned.  The 
Court  said,  **  If  the  cargo  is*  not  conveyed  to  the  place  of  its  destinatioa 
**  no  freight  can  be  demanded.  If  voluntarily  accepted  at  any  other  pott 
**  by  the  owner  or  his  supercargo,  freight  pro  rata  itineris  is  due.  Bat 
if  it  is  received  by  compulsion,  (as  in  this  case  it  was  held  to  be  un- 
der the  circumstances)  and  the  supercargo  or  captain  is  acting  for 
'*  the  best  for  the  benefit  of  all  concerned,  with  a  view  to  procure  tbe 
i'  property  for  the  person  entitled  to  receive  the  proceeds,  no  freight  is 
"  due."  The  doctrine  was  under  nearly  similar  circumstances  affirmed  in 
Callendcr  r.  Ins.  Co.  of  N.  America,  (o'Binn.  R.  625)  and  Grey  v.  Wain, 
(2  Serg.  6l  R.  229.)     In  this  last  case,  the  Court  seemed  to  thinb 
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The  nature  of  this  jurisdiction,  as  applied  to  the  subject  now 
under  consideration,  will  be  best  collected  from  the  report  of 

that  to  justify  the  claim  of  a  pro  rata  ft  eight,  there  must  be  a  voluntary 
acceptance  of  the  goods  at  the  intermediate  port,  either  by  words  or 
actions,  so  as  to  leave  a  fair  impliiiitioD,  that  the  further  carriage  of  the 
goods  was  Intentionally  dispensed  with. 

The  principles  of  these  Jatter  decisions  have  been  adopted  by  the 
Supreme  Court  of  the  U.  States,  and  applied,  not  only  to  cases  of  cap- 
ture, but  to  cases  of  breaking  up'  of  the  voyage,  and  selling  the  cargo 
from  any  other  accident.     In  Gaze  v.  Baltimore  Insur.  Co.,  (7  Cranch, 
358).  the  Court  said,  that  "  the  whole  class  of  cases  resting  on  the  au- 
"  thority  of  Luke  r.  Lyde  proceed  on  the  ground,  that  there  is  a  volunr 
tary  acceptance  of  the  goods  themselves  at  an  intermediate  port,  and 
not  as  in  the  present  case,  (i.  e.  a  case  of  capture)  a  compulsive  re* 
ceipt  from  the  hands  of  the  Admiralty  afler  capture  and  condemna- 
'^  tion,  and  ultimate  restitution  upon  the  appeal.    There  is  in  our 
''  judgment  no  equity  to  support  such  a  claim  ;  and  although  it  receive 
''  some  countenance  from  some  remarks  incidentally  thrown  out  in 
**  Baillie  v.  Moudigliani,  the  current  of  more  recent  authority,  as  well 
"  as  principle,  clearly  points  the  other  way.'*    And  in  Catlett  v.  Colum. 
Ins.  Co.,  (12  Wheaton  R.  383)  the  same  principle  was  acted  upon  in  a 
case  of  shipwreck,  where  the  cargo  was  sold ;  and  a  freight  pro  rata 
was  denied  to  be  due.     See  also,  Sampayo  r.  Salter,  (1  Mason  R.  43,) 
The  American  authorities  have  been  thus  summarily  stated,  because 
they  perhaps  do  not  in  all  respects  perfectly  concur  the  earlier  cases 
leaning  more  to  the  doctrine  of  Luke  v.  Lyde,  and  the  later  proceedings 
upon  the  broader  ground  of  general  principle.     It  is  not  indeed  quite 
certain,  whether  all  the  decisions  above  stated  do  exactly  recognize  in 
the  same  sense  the  same  principles.     A  voluntary  acceptance  may  in 
some  of  them  be  thought  to  mean  no  more  than  an  acceptance  of  the 
goods  or  their  proceeds,  whether  it  has  resulted  from  choice  in  waiving 
any  further  transportation  of  the  goods,  or  from  that  moral  necessity, 
which  the  impossibility  of  pursuing  the  voyage,  or  otherwise  preserving 
the  goods,  might  impose  upon  the  owner  or  his  agents.   If  the  owner  or 
his  agents  should  refuse  to  pay  any  freight  at  the  time  of  receiving  them, 
or  should  receive  them  with  a  protest  against  freight,  or  with  a  denial  of 
any  right  to  claim  it,  or  if  his  agents  should  merely  act  in  the  absence 
of  the  owner  for  the  benefit  of  all  concerned,  there  could  arise  no  impli- 
cation of  any  contract  to  pay  freight  resulting  from  the  mere  accep- 
tance of  the  goods  or  their  proceeds.     On  this  point,  the  recent  case  of 
Welch  V.  Hicks,  (6  Cowen  R.  504)  is  entitled  to  a  good  deal  of  consid- 
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the  explanation  given  of  it  by  the  learned  Judge  who  now  pie- 
sides  in  that  Coart.  **  In  the  case  of  the  mimmcnn  ships  boosd 
**  to  France  or  nollan/f^  which  were  brought  into  the  ports  of  thia 
"  country  under  the  prohibitory  law,  the  full  freight  was  p»o- 
"  nounced  to  be  due  where  the  owners  of  the  cargoes  etectcd 
"  to  sell  here  ;  where  thev  did  not  elect  to  sell  here  the  Coort 
"  left  it  to  them  to  settle  the  freight  with  the  owners  of  the 
**  ships.  Tlie  Court  considered  a  voyage  from  mimerica  to  this 
"  country  xery  nearly  the  same  in  effect  as  a  voyage  to  those 
"  contifnious  countries  to  which  those  vessels  were  oriraiallv 
"  destined ;  in  all  probability  the  markets  of  this  country  were 
"  not  less  favourable  than  in  the  blockaded  ports,  and  no  doubt 
"  the  sale  was  effected  with  every  attention  to  the  interests  of 

eralion,  as  it  showSy  that  a  mere  acceptance  of  the  goods,  unless  it  is 
a  matter  of  choice,  does  not  per  se  give  a  title  to  a  freight  pro  rata. 

See  also  Griggs  r.  Austin,  (:5  Pick.  R.  20.) 

In  cases  where  freight  pro  rata  itiaeris  is  allowable,  the  American 
Courts  have  adopted  rules  more  just,  as  well  as  more  equitable,  than 
that  supposed  to  have  been  adopted  in  Luke  v.  Ljde.  The  rule  in 
Massachusetts  is,  that  the  ship  owner  shall  receive  his  whole  freight  fot 
the  voyage,  deducting  the  amount  of  the  freight  necessary  for  the  sub- 
sequent transportation  of  the  goods  to  their  port  of  destination.  In  other 
words,  tlie  freight  allowed  is  calculated,  not  according  to  the  length  of 
time  of  the  voyage  performed,  compared  with  the  whole  time  of  the 
voyage ;  nor  according  to  the  portion  of  the  voyage  performed,  ix>iDpared 
with  the  whole  voyage ;  but  to  the  actual  benefit  received  by  the  ship- 
per by  the  transportation  of  the  goods  thus  far,  with  reference  to  their 
ultimate  destination.  The  proportion,  therefore,  is  according  to  the 
rates  of  freight  for  each  jiortion  of  the  voyage,  the  whole  freight  being 
calculated  upon  the  basis  of  the  original  terms  of  shipment  Coffin  r. 
Storcr,  (5  Mass.  R-  252.)  In  Robinson  v.  Mar.  Ins.  Co.,  (2  John.  R. 
323)  the  Supreme  Court  of  New  York  seemed  to  think  the  proper  rule 
would  be,  to  take  the  proportion  of  the  voyage  performed,  not  geogra- 
phically, but  in  a  commercial  sense  ;  though  in  that  case,  from  acci- 
dental circumstances,  the  rale  in  Luke  v.  Lyde  was  followed.  This 
differs,  or  at  least  may  differ,  from  that  adopted  in  Massachusetts.  The 
latter  gives  all  to  the  ship  owner,  which  he  has  earned,  and  subjects 
the  owner  of  the  goods  to  no  additional  charge  of  freight  beyond  his 
original  contract  in  any  case. 
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"  the  owners  of  the  cargo.  In  those  cases  the  Court 
"  gave  the  master  the  full  *benefit  of  the  freight,  not  by[*330] 
"  virtue  of  his  contract,beQause,  looking  at  the  charter-par- 
"  ty  in  the  same  point  of  view  as  the  Courts  of  Common  Law,  it 
"  could  not  say  that  the  delivery  at  a  port  in  England  vras  a  spe- 
"  cific  performance  of  its  terms.  But  there  being  no  contract 
"  which  applied  to  the  existing  state  of  facts,  the  Court  found  it- 
^*  self  under  an  obligation  to  discover  what  was  the  relative 
"  equity  between  the  parties.  This  Court  sits  no  more  than  the 
'*  Courts  of  Common  Law  do  to  make  contracts  between  par- 
*'  ties ;  but  as  a  Court  exercising  an  equitable  jurisdiction,  it 
"  considers  itself  bound  to  provide  as  well  as  it  can  for  that  re- 
"  lation  of  interests,  which  has  unexpectedly  taken  place  under 
'^  a  state  of  facts  out  of  the  contemplation  of  the  contracting 
"  parties  in  the  course  of  the  transaction  "  (c). 

17.  h.  The  preceding  passage  has  been  extracted  from  the 
report  of  a  case  of  peculiar  hardship.    The  British  ship  Friends, 
being  chartered  at  Campeachy  to  deliver  a. cargo  at  lAshon,  sail* 
ed  therewith  to  the  very  entrance  of  the   Tagus,  and  being 
there  warned  off  by  the  blockading  squadron  continued  some 
days  with  the  fleet,  but  was  afterwards  blown  out  by  a  gale  of 
wind,  taken  by  a  Spanish  privateer,  retaken  by  a  British  cruizer, 
and  carried  into  Madeira,  where  the  ship  and  cargo  were  sold 
by  the  re-captors  to  pay  the  salvage.     A  decree  was  afterwards 
made  for  the  restoration  of  the  ship  and  cargo  {d),  and  the  Court 
was  called  upon  to  consider  what  freight  should  be  allowed  un- 
der the  circumstances  of  the  case.    The  owner  claimed  the 
whole  freight,  as  the  ship  had  gone  up  to  the  very  mouth  of  the 
destined  port ;  the  merchant  contended  that  nothing  was  due 
because  the  cargo  was  not  delivered  according  to  the  terms  of 
the  charter-party.    The   learned  Judge,  explaining  the  nature 
of  his  jurisdiction  in  the  words  that  have  been  piai  quoted, 
and  considering  the  calamity  as  ^common  to  both  par-  [^331] 
ties  and  not  attributable   solely  to  either,  for  the  ship, 
could  not  have  entered  the  port  in  ballast,  nor  the  cargo  in  any 


(c)  In  the  case  of  the  Futrnds, 
CreighUmy  1  £dw.  Ad.  Rep.  246. 
(a)  Probably  this  must  mean  of 


the  proceeds,  deductiog  the  sakage, 
&c. 
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oC'ter  fcfiip.  tfiO-jght  that  eqaiir  n^z^^^  a  dliisioo  of  tW  k*=. 
ajjd  directed  a  mrr^ij  of  the  freirnt  lo  be  pa^l '  r  - 

It  rna}  l^  prop^^r  to  remariu  that  in  this  case  the 
did  Dot  applf  t;>e  rule  of  parmeat  pro  r*::a  ui^erit 
strict  way  in  wLxii  it  was  applied  by  the  Gjort  in  I^h 
(fjj  an  1  by  the  opinion  of  Lord  Mruf.^^d  in  RsiJie  r.  J 
li/mi  ^z).  The  only  es^entiaJ  di  cere  nee  between  this 
Ijukt  T.  Ly]^.  is  tlie  acceptance  of  tiie  cargo  :  for  there  the  car* 
go  was  burthened  with  salrage  to  the  amoont  of  ooe-itaif.  ^k1 
t}je  Court  dealt  with  tiiat  circomnance  by  considering  half  th-! 
cargo  as  actually  lost,  and  half  only  as  delirered  and  accepted. 
In  BaillU  r.  Moudi^liani^  the  whole  bad  been  originallr  <old.  as 
here^  under  the  decree  of  a  Coart  of  competent  jorisdictiaB^aoi 
the  subsequent  award  of  restitution  could  operate  only  apoe  the 
proceeds  of  Uie  sale.  {\) 

18.  But  as  the  right  to  freight  does  not  commence  until  ^ 
ship  has  broken  ground  and  begun  the  voyage,  no  partial  pay- 
ment can  be  claimed  for  goods  laden  on  board,  if  ereo  witboirt 
the  fault  of  the  master  the  ship  is  prerented  from  actuallj  set- 
ting forth  on  tlie  voyage.  And  therefore  in  the  case  of  a  ship, 
which  tofik  on  board  a  cargo  in  Sfilt  River ^  in  Jamaica j  at  a  rery 
great  expence  to  tlie  owners,  (who  by  tlie  osage  of  the  Wtst 
India  trade  fetch  Uie  cargoes  from  the  shore  at  their  expence.) 
and  which  actually  cleared  out  for  the  voyage,  btit,  while  wait- 
ing for  convoy,  was  cut  out  of  the  river  by  two  Frttidi  priva- 
teers, and  being  afterwards  retaken,  was  carried  into  PoriRoyal^ 
where  the  cargo  was  sold  under  an  order  of  the  Court  of  Admi- 
ralty, and  the  proceeds  thereof  with  the  deduction  of 
[^332]  salvage  paid  *to  the  merchants  :  it  was  decided  that  noth- 
ing could  be  claimed  of  the  merchants,  although  each 
of  the  Judges  expressly  recognized  the  rulq  of  the  marine  law 
&s  to  the  partition  of  freight  pro  ra^a  itineris:  the  Court  holding, 
that  in  this  case  there  had  been  no  commencement  of  the  voy- 
age, and  therefore  no  freight  could  be  due ;  and  that,  as  the 


(e)  The  Fbiendb,  CreighUm,  1 
Edw.  Ad.  Rep.  24G. 

(/)  See  before,  sect.  14,  of  this 
chapter,  page  310. 


ig)  See  before,  sect.  15.  of  this 
chapter,  page  313. 


(1)  Sec  ante,  note  to  page  329. 
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freight  was  by  the  contract  the  only  remuneration  of  all  the  ser- 
vices performed  by  the  owners,  they  were  not  entitled  to  any 
recompence  for  the  expence  of  taking  the  goods  on  board  (A). 

19.  It  often  happens  that  a  ship  is  hired  by  a  charter-party  to 
sail  from  one  port  to  another,  and  from'  thence  back  to  the  first, 
as  for  instance,  from  London  to  Leghorn,  and  back  from  thence 
to  London,  at  a  certain  sum  to  be  paid  for  every  month  or  other 
period  of  the  duration  of  the  employment*  Upon  such  a  con- 
tract, if  the  whole  is  one  jentire  voyage,  and  the  ship  sail  in  safe- 
ty to  Leghorn,  and  there  deliver  the  goods  of  the  merchant,  and 
take  others  on  board  to  be  brought  to  Loudon,  but  happen  to  be 
lost  in  her  return  thither,  nothing  is  due  for  freight,  although 
the  merchant  has  had  the  benefit  of  the  voyage  to  Leghorn :  but 
if  the  outward  and  homeward  voyage  are  distinct,  freight  will 
be  due  for  the  proportion  of  the  time  employed  in  the  outward 
voyage  (»).  (1) 

Upon  this  point  Malyne  mentions  a  remarkable  case  of  five 
ships,  in  which  he  himself  was  interested  as  one  of  the  merchant 
freighters.     The  whole  five  were  freighted  out  from  this  coun- 
try for  Leghorn  and  Civiia  Vecchia,  and  back  from  those  places. 
They  all  performed  their  outward  voyage,  but  before  any  part 
of  the  homeward  cargo  was  shipped,  they  all  set  sail,  and  came 
away,  through  fear  of  being  taken  by  the  gallies  of  Don 
Andrea  Doria,  who  intended  to  surprise  *them,  the  Cfrand  [*333] 
Armada  being  then  preparing  in  Spain.    Two  of  the  ships 
had  waited  for  their  lading  the  whole  time  stipulated  by  their 
charter-parties,  and  the  masters  had  made  their  protests  against 
the  factors,  who  should  have  laded  them.    These  two,  says  the 
author,  were  by.  the  law  of  the  Admiralty  adjudged  to  have  de- 
served their  whole  freight.     Two  others  not  having  waited  the 
stipulated  time,  could  not  be  found  to  have  deserved  any  freight 
at  all,  although  they  were  laden  outward.    The  fifth  ship  also 
had  not  waited  the  stipulated  time,  but  her  charter-party  con- 


(h)  Curling  v.  Long,  1  Bos.  & 
Pull.  634. 

(t)  This  proposition  is  laid  down 
by  Mollwf,  book  2.  ch.  4.  sect  9.  and 
he  cites  m  support  of  it  the  before- 


mentioned  case  of  Bright  v.  Cotoper, 
with  a  reference  to  BrowrUow,  in 
whose  report' th6  point  does  not  ap- 
pear. 


(1)  See  post,  note  to  page  341. 
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••  Toyage*.  and  one  ta  peifofmed,  acd  the  «h:p  is  lost  in  ci^ 
•*  homeward  rojage,  freight  is  dae  f^f  the  fir?t-  Here  the  ost- 
*•  ward  and  homeward  TOTa^e  are  so  called  m  the  cbirter-partT. 
**  The  cargo  is  loaded  outwards,  and  the  owner  cosecant*  to 
•*  par  port-cliar^es  on  the  outward  to v age.  The  whole  of  thst 
•*  Toyasre  was  completed  :  port-duties  are  iucarred  and  paid. 
•*  No  tiling  ho  were  r  is  due  on  the  homeward  royage,  tboogh  the 
**  ship  might  be  out  a  month.'' 

In  the  following  case  (m)  the  words  of  the  charter- 
[*33^]  *party  being  different,  a  different  construction  preTailed. 
One  PatUn^on^  master  and  part  owner  of  the  ship  IfV- 
liam  fy  Miry,  lying  at  Urerpool^  by  a  charter-party,  dated  25lH 
July  1794,  let  the  ship  to  freight  to  Byrne  ^-  othen,  for  a  royage 
intended  to  be  made  from  Ucerpool  to  the  island  of  Mtjdeim, 
and  from  thence  to  the  island  of  Bariado€j,  and  fit>m  thence 
Intck  to  lAverpooIj  Greenock,  or  Bristol^  but  with  liberty  for  the 
freighters  to  order  the  said  vessel  from  Barbadoes  to  any  other 
island   in  the   West  lidies,  [Jamaica  etcepted)  they  paying  all 
pilotage   and   port-charges   incurred  thereby.      And    the  said 
freighters  accordingly  by  the  said  charter-party  took  and  hired 
the  same  in  manner  following  (that  is  to  say),  that  the  master 
should  immediately  receive  and  take  a  cargo  on  board  the  said 
vessel  from  the  freighters,  and  the  said  vessel  so  loaded  should 
immediately  proceed  direct  to  Madeira,  and  deliver  such  goods 
as  should  be  ordered  by  the  said  'freighters,  and  also  should  re- 
ceive and  take  on  board  the  said  vessel  at  Madeira  such  other 
goods  as  the  said  freighters  might  think  proper  to  ship,  and  that 
being  done,  the  master  should  proceed  with  the  said  vessel  to 
Barbadoes,  and  there  make  delivery  of  her  cargo,  and  receive 
and  take  on  board  a  cargo  from  the  freighters,  and  being  loaden 
therewith;  should  with  the  first  opportunity  proceed  direct  to  the 
port  of  lAverpool,  Greenock,  or  Bristol,  and  there  deliver  the  same 


(m)  Byrne  fy  others  v.  Pattinson, 
in  K.  B.  Trin.  T.  37  Geo.  3.  The 
question  arose  on  a  set-off  pleaded 
by  the  defendant,  the  master  of  the 
snip,  to  an  action  brought  against 
him  on  another  account  by  the  mer- 
chant. The  plea  did  not  refer  to 
the  charter-party,  but  was  for  the 
freight  and  hire  of  the  ship  from 
Liverpool   to    Madeira,    and    from 


thence  to  BarbfMdoes^  and  (or  the  dif* 
bursements  and  port-charges  of  the 
ship  at  ykuieira,  and  on  the  voyage ; 
and  for  work  and  labour  geomdiyt 
and  money  paid ;  so  that  the  decis- 
ion did  not  turn  upon  the  form  of 
the  proceedings  in  the  cause*  The 
question  came  before  the  Court  by 
a  special  case  reserved  from  the  as- 
sizes. 
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cargo,  and  so  end  the  said  intefnded  voyage*     In  consideration  of 
which,  the  said  freighters  thereby  promised  and  agreed,  amongst 
other  things,  to  pay  to  the  defendant  in  full  for  the  freight  and 
hire  of  the  ship  for  the  said  voyage,  the  sum  of  136Z.  lOs.per 
calendar  month  for  six  months  certain,  to  commence  in  eight 
days  after  she  was  ready  to  receive  the  cargo  at  Liverpooly  wad 
to  continue  until  she  was  discharged  at  Liverpool^  Greenockj  or 
Bristol^  together  with  two-thirds  the  amount  of  all  pilotage  and^ 
port-charges,  that  might  accrue,  and  be  paid  during  the  course 
of  the  said  voyage,  with  customary  primage ;  payiaent  thereof 
to.be  made  in  manner  following,  viz.  136/.  10^.  to  be 
*advanced  before,  sailing  from  lAverpool  by  a  good  bill  [*337} 
at' three  months  date,  and  what  cash  might  be  required 
for  the  said  vessel's  disbursements  and  port-charges  at  Madeira 
and  Barbadoes,  to  be  paid  in  part  of  the  said  freight,  and  the  re- 
mainder of  the  said  freight  should  become  due  and  be  paid  on 
the  final  discharge  of  the  said  vessel  at  Liverpool^  Greenock^  or 
Brisioly  by  good  bills  on  London  at  three  months  date.   The  peri- 
od of  computation  commenced  on  the  7th  August  1794 ;  on  the 
19th  of  that  month  the  ship  sailed  from  Liverpool  for  Madeira^ 
freighted  with  goods,  and  arrived  there  on  the  19th  of  Septemr, 
ber^  and  discharged  at  that  place,  by  the  4th  of  October  as  many 
of  the  goods  as  were  to  be  delivered  there,  and  took  on  board 
on  account  of  the  merchants  ninety  pipes  of  wine,  and  sailed 
from  thence  on  the  9th  of  October  for  Barbadoes.  but  on  the  10th 

• 

of  November  was  captured  on  the  way  thither.  The  merchants 
had  paid  135Z.  part  of  the  freight  for  the  first  month,  and  also 
the  port  charges  and  disbursements  for  the  ship  at  Madeiram. 
Pattinson  now  claimed  in  the  present  suit  further  freight  from 
the  7th  of  September  to  the  day  of  the  ship's  capture,  or  to  the 
day  when  she  had  completed  the  delivery  at  Madeira^  or  freight 
for  the  goods  delivered  there,  at  the  usual  rate  of  conveyance,  al- 
lowing the  135/.  But  the  court  held  that  he  had  no  claim  what- 
ever. On  his  part  it  was  contended  that  there  ought  to  be  an 
apportionment  in  this  case  ;  and  the  passage  before  cited  from 
Maiyne,  relating  to  a  ship  lost  at  Dover,  was  ^juoted  as  an  au- 
thority in  his  favour.  But .  Lord  Kenyan,  Chief  Justice,  said, 
'*  In  that  case  the  goods  came  to  the  merchant's  hands,  and  the 
"  owner  of  the  ship  might  have  provided  another  ship  to  carry 
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two  ca«ef  ^l^T  fe^re  as  a  z'l^  ix  ue  coostFBCtiaA  -cf 
other  cLar:fcr-p»n.ts  oo  ujc  farne  icij^ct,  cv  far  c* 

t*.V>t"*  fr^min?  of  a  ctan^r-partr  ia  socli  a  itttimer  ««  te> 
pren  tf^  real  BManii;?  of  tlie  coctiactirz  panie» 
amr/rznrttr. 

20.  Br  a  charter-oartT.  mide  f:«  a  rorarc  fron 
Pc/rUmovik  to  .Voa/^  VuJto.  and  back  to  s>:i«De  port  of  dacliHR 
in  Oreol  Britain,  with  a  prorictoa  tiiat  the  mafter  sbocad  toac& 
at  the  coa-^t  of  mifrira  for  a  certain  parpo«e,   if  required  ;  tfee 
freighter  covenanted  to  par  GTij/.  p^r  mootit.  for  eTcrr  caieodar 
month  tlie  ihip  fhould  be  employed  br  him  the  freighter  dnhnf 
the  said  intended  voyage  to  Moiat   V^td^o  and  back  to  her  port 
of  difcharge,  and  so  in  proportion  for  any  less  time,  ia  full  fx 
the  hire  of  the  ship  daring  her  intended  service;  soch  freiztit 
to  commence  from  the  day  the  ship  should  be  ready  to 
goods  on  board  at  Portsmouth,  and  end  when   she  should 
finally  discharged  the  whole  of  her  said  cargo  ;   and  also  pay 
two-thirds  of  all  pilotage  and  port  charges  during  the  wbiJe  of 
the  Toyage,  and  also  two- thirds  of  all  expenses  of  stowing  the 
said  ship's  cargo  at  JUonte  Video  ;  such  fnighi^  pilotage  umd  fari- 
ehfirges  to  be  paid  on  the  arrival  and  discharge  of  the  ship  at  herdtH 
fined  port  in  Great  Britain.     Upon  this  contract  an  action  vas 
brought  against  the  freighter,  and  it  was  alleged,  on  the  part  of 
the  owner,  that  the  ship  took  in  such  goods  at  Porismomik  as 
the  freighter  thought  fit  to  ladcj  and  then  proceeded  oo  the 
voyage,  and  touched  at  the  coast  of  Africa  as  required,  and  in 
the  prosecution  of  the  outward  voyage  was,  before  her  arrival  at 
Monte  Video,  without  the  fault  of  the  owner,  master  or  crew, 
by  persons  unknown  wrongfully  seized  and  sent  to  London,  and 
there  detained  for  a  considerable  time,  but  afterwards  liberated 
and  restored  to  him ;  that  he  then  made  the  necessary  repairs,  and 
having  properly  fitted,  victualled,  and  manned  the  ship,  gave 
notice  thereof  to  the  freighter,  and  offered  to  prosecute  and 
complete  the  voyage,  and  required  from  him  the  necessary  di- 
rections for  that  purpose,  but  that  the  freighter  refused  to  give 
any  directions,  or  to  permit  the  ship  to  pursue  the  voyage,  and 
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wholly  renoanccd  the  charter-party,  and  discharged  the 
owner  from  further  prosecuting  *the  voyage.    It  was[*339] 
further  alleged  that  the  ship  had  been  employed  in  the 
voyage  twelve  months,  and  that  the  freight  thereof  amounted  to 
8,040/, ;  that  she  would  have  been  employed  for  twelve  months 
more,  if  the  freighter  would  have  permitted,  and  the  freight 
thereof  would  have  amounted  to  another  sum  of  8,040/.  and  that 
two-third  parts  of  the  pilotage  and   port-charges  during  the 
voyage  amounted   to  50/.  ;   and  the   complaint  was  that  the 
freighter,  who  had  been  requested  to  pay  these  sums,  bad  re- 
fused to  do  so.     So  that  by  the  form  of  the  action  the  owner 
claimed  to  recover  the  freight,  &c.  as  due,  and  not  to  recover 
damages  against  the  freighter  for  refusing  to  allow  him  to  pros- 
ecute the  voyage  (n).     And  on  behalf  of  the  owner  it  was  con- 
tended, that  as  he  had  done  all  in  his  power  toward  the  com- 
pletion of  the  voyage,  ^and  the  farther  prosecution  and  comple- 
tion of  it  were  prevented  by  the  freighter,  he  had  acquired  a 
right  to  the  sums  demanded  as  freight,  &c.  as  fully  as   if  the 
voyage  had  been  performed,  and  the  ship  had  arrived  and  been 
discharged  at  her  destined  port.      But  the  Court,  adverting  to 
the  particular  terms  of  the  contract,  whereby  the  freight,  &c. 
were  made  payable  on  the  arrival  and  discharge  of  the  ship  at 
her  destined  port  in  Great  Britain^  and  considering  that  the  ef- 
forts of  the  owner  could  not  possibly  insure  this  event,  which 
might  be  defeated  by  the  act  oTGod,  and  various  accidents,  to 
which  marine  adventures  are  subject,  held  this  not  to  be  one  of 
those  cases,  in  which  an  offer  to  perform  an  act,  if  refused  by 
the  party  to  be  charged  by  the  performance,  is  equivalent  to 
performance  itself,  and  consequently  that  the  owner  was  not 
entitled  to  recover  the  freight,  &c.  which  he  claimed  in  this 
action  (o). 

*Also  in  the  case  of  a  ship,  which  arrived  with  a  cargo  [*340] 
at  ^Naples,  where  the  cargo  was  seized  by  the  government, 


(n)  It  is  not  clear  tbut  the  char- 
ter-party contained  any  covenant, 
on  the  part  of  the  freighter,  that 
would  have  furnished  a  ground  for 
such  an  action  for  damages. 

(o)  Smith  V.  Wilson,  8  East,  437. 
It  was  an  action  of  covenant,  the 
foots  staled  in  the  text  were  con- 


tained in  the  plaintifTs  declaration. 
The  defendant  pleaded  some  spe- 
cial pleas  to  which  the  plaintiff 
demurred.  Upon  th^  argument  the 
Court  disregarded  the  pleas,  and 
gave  judgment  against  the  plaintiff 
upon  the  declaration. 
See  ante,  §  12.  fr.  page  S06,  307. 
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and  so  Uie  master  was  prevented  from  delivering  it  to  the  coa* 

signee  of  the  merchant,  it  was  held  that  the  merchant  was  not 
liable  to  pay  the  outward  freight  (p).     Again,  where  bj  a  char- 
ter-party a  ship  was  hired  to  receive  a  cargo  in  Ijondun^  and 
proceed  to  such  places  as  the  merchant  shouJd  direct,  and  there 
unload,  reload,  and  return  from  thence  to  London,  and  it  was 
agreed  that  the  ship  shoald  continue  in  the  service  six  calendar 
months  at  least,  and  for  such  frjrther  time  as  would  be  necessa- 
ry to  complete  the  voyage,  and  the  merchant  covenanted  to  pay 
to  the  owner  for  the  use  of  the  ship,  a  certain  sum  per  ton  ptr 
month,  during  the  term  of  six  calendar  months  at  the  least,  and 
so  in  proportion  for  a  less  time  than  a  whole  month,  and  at  the 
like  rate  for  such  further  time,  if  any,  and  until  her  final  dis- 
charge  in  London,  or  up  to  the  day  of  her  being  lost,  captured 
or  last  seen  or  heard  of,  such  freight  to  be  paid  to  the  master 
in  cash,  in  manner  following  ;  viz,  so  much  as  might  be  earned 
at  tlie  time  of  the  arrival  of  the  ship  ai  the  Jirsi  destined  port  a- 
broady  to  be  paid  within  ten  days  after  arrival  at  such  port,  and 
before  the  delivery  of  the  cargo,  and  at  the  expiration  of  every 
month  after  that  period,  the  freight. to  be  paid  up  fixun  time  to 
time,  during  the  continuance  of  the  ship  in  the  service,  and  the 
residue  or  balance  on  the  day  tlie  ship  should  be  finally  dis- 
charged from  the  service.     And  that  in  default  of  payment  of 
any  part,  the  master  might  retain  and  sell  so  much  of  the  cargo 
as  might  be  sufficient  to  cover  the  amount ;  and  there  was  a 
proviso  in  the  charter-party  that  the  merchant  might  at  any  time 
during  the  voyage,  purchase  the  ship  for  a  specified  sum,  upon 
paying  the  freight  that  might  be  earned  up  to  the  time  of  such 
purchase.     And  in   fact,  it  happened  that  the  ship  was 
[*341]  lost  by  peril  of  the  sea,  before  arrival  at  •her  first  destin- 
ed port.     It  was  decided  that  nothing  was  payable  (9)* 
In  all  these  cases  the  Court  thought,  tliat  according  to  the 
true  construction  of  the  contract,  the  payment  was  made  to  de- 
pend upon  an  event  which  never  happened. (1) 

{p)  Storer  v.  Gordon  fy  other's^  3  M.  {q)  Gibbon    v.  Mendez,    3  B.  & 


&  S.  308. 


A.  17. 


(1)  Several  cases  of  a  like  nature  have  arisen  in  the  American 
Courts,  which  have  turned  upon  the  particular  terras  of  the  charter 
party  as  to  the  payment  of  freight. 
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A  ship  was  chartered  from  N.  York  to  Martinico,  and  back  to  New 
York,  for  the  entire  sum  of  $4,500,  which  was  to  be  paid  in  60  days 
after  the  delivery  of  the  return  cargo  at  New  York.    The  ship  deliv- 
ered her  outward  cargo  at  Martinico,  and  on  her  return  voyage  with 
the  homeward  cargo  was  captured  and  carried  into  Antigua,  whercf 
the  cargo  was  libelled  in  the  prize  Court,  and  detained  for  further 
proof,  subject  to  the  lien  of  freight.    The  ship  returned  to  New  York 
without  the  cargo.    The  cargo  was  afterwards  appraized  by  the  prize 
Court,  and  upon  further  proof  was  ordered  to  be  restored  to  the  claim- 
ants ;  but  neither  the  cargo,  nor  its  proceeds  had  ever  come  to  the  hands 
of  the  owners  or  their  agents.    It  was  held,  that  under  the  charter  party 
ther^  could  be  no  recovery  of  freight,  for  the  outward  and  homeward 
voyage  constituted  but  one  entire  voyage,  for  which  an  entire  sum  was 
to  6e  given  as  freight ;  and  this  sum  did  not  become  due,  since  the 
ship  never  returned  with  the  cargo  to  New  York.     And  it  was  further 
held,  that  no  pro  rata  freight  was  due  as  upon  a  new  contract,  because 
the  cargo,  or  its  proceeds  had  never  come  to  the  possession  of  the 
owners.    Barker  o.  Cheriot,  2  John.  R.  352.     See  also,  Scott  v.  Lib- 
bey,  (2  John.  R.  336.) 

So,  where  a  ship  was  chartered  for  a  voyage  out  and  home,  for  an 
entire  sum  of  money  to  be  paid  on  her  return  home ;  and  she  was  lost 
at  the  port  of  unlivery  before  her  homeward  voyage  commenced ;  it 
was  held,  that  the  returq  of  the  ship  was  by  the  agreement  a  condition 
precedent^  and  no  freight  could  be  recovered  but  upon  that  event ;  and 
that  the  delivery  of  the  cargo  on  the  outward  voyage,  if  voluntary, 
would  not  under  such  circumstances  have  entitled  the  ship  owner  to  a 
pro  rata  freight  The  Court  relied  on  Liddard  v,  Lopez,  (10  East  R. 
529.)  Pennoyer  v.  Hallett,  (15  John.  R.  332.)  See  also,  Burrill  v. 
Cleeman,  (17  John.  R.  72.) 

So,  where  a  ship  was  chartered  on  a  voyage  from  B.  to  S.  and  a  mar- 
ket, and  back  to  B.,  to  be  wholly  at  the  risk  of  the  owners  during  the 
voyage,  and  the  charterer  was  to  pay  a  certain  sum  per  ton  per  month 
on  the  completion  of  the  voyage,  and  a  part  of  the  outfits,  and  the 
ship  was  wrecked  during  the  liomeward  voyage :  it  was  held,  that  no 
freight  could  be  claimed  under  the  charter  party,  for  the  voyage  was 
one  entire  voyage,  and  the  hire  was  payable  only  upon  a  completion  of 
the  voyage.  But  it  was  also  held,  that  as  the  homeward  cargo  was 
saved,  and  carried  to  its  port  of  destination  from  the  place  of  shipwreck 
by  the  owner,  he  must  pay  a  pro  rata  freight  to  the  place  of  shipwreck. 
Coffin  V.  Storer,  (5  Mass.  R.  252.) 

So,  where  a  vessel  was  chartered  "  for  a  voyage  from  Portland  to  sea, 
and  take  a  cargo  from  on  board  the  British  Brig  Fountain,  and  proceed 
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wiib  Uia  santt-  let  one  or  more  porf°  i 
lo  Ponland,  wboio  ilie  is  tu  be  ili-' 
oapiod,"  at  a  tiiipuUicd  price  per  i<i 
tettia  to  Ponlnnd  ;  it  was  held,  tin' 
•DtiK  Voyage ;  niiil,  na  the  rnxsel  n">i 
■o  fipiglii  was  due.     Blancliaril  r.  11 

Bui  oil  Urn  othet  hiuiil,  whcTovur  au  uuiu 
Moyage  arc  spolttn  olin  the  cuulr^i;!,  as  tlJ' 
due  upon  Ilie  pt'irdnniinur  nir.n.  U  vu',  i^i'  . 
doieripiivc  of  »  > 
aepiuatc  voyage  . 
by  ihe  same  ruli 

As,  ivher 


I,  noJ  tiout  I  < 
!a  any  poM  ' 
.■as  to  be  disi: 


to  Savannah,  and  Uieticc  lo  tlio  West  loili 
Willi  llborlj  10  rciurii  Trorn  ihe  W.  liulies 
kDil  tliencc:  to  Oos<u)i,   wlirrc  ibo  sliip  »'as  to  be  dinubntKei 
freiglil  or  hire  of  a  cerliiiti  aum  per  ion  pw  moulh,  ami  «»  in  ^ 
for  a  less  time,  as  llie  ship  hIjoiiIi]  b<t  coDlin 
30  days  after  ibe  ship's  *eeurii  in  Boelon  ;  and  tlio  ship  ^t(d 
1  outward  voyage  and  a  homewoid  vvyngo  to  Savannali,  aiwl  on 
to  Boston  was  cnpturtd  aiill'Hnfoycd  by  Ibc  enemy  ;  it  WM> 
the  freight  was  ilue  up  to  lira  ship's  last  discharge  ni  S&tsfll 
Courl  thouglit,  Ihal  thu  liint!  of  payiiicnl,  Ihniigh  limilcdto 
tbo  ship,  was  not  intended  to  create  a  coiiliiigency  upoi)  I 
(be  abip,  M'ithout  which  ni>  (rciglil  was  due.     Brown  r.  Ilnnl 
IK,  45.)     The  same  ilociriue  was  atlopteil  in  tlio  subMa] 
'  Locke  V.  Suan,  (13  Mass.  R.  IG.)     There,  tbo  sbip  waAfll 

ts  Toynge  from  Boston  to  the  Coast  of  Afiica,  aud  back  la  |1 
where  ehe  was  lo  be  discharged,  at  a  certain  aiim 
ibit  lalo  for  hts  lime,  aa  the  should  coiilinuc  iu  ihi 
30  daya  after  lb«  sliip's  return  lo  BoRton.     Sbn  Uiuchod  at 
Mterai  places  on  the  coast  of  Afiii;a,  and  Waa  captured  ti; 
whUo  returning  10  the  U,  SintCB,  and  lost ;  ii  wri=   In  lit.  iln 
was  due  from  ibe  inception  of  the  to^a^awnii)   ' 
time  speolat  the  laat  place  visited  by  h''r  on  i 
purposes  of  trade.     The  voyage  was  tliere&f>' 
Sec  also.  Haveluck  r.  G^ddes,  ( IQ  GosI  R.  Xi^i 
A  qnestioa  has  often  Briscn  in  cases,  whem  thfi  aliip  and 
teen  separately  insurej,  and  ahajidoiied  lt>the  r<--i ■■.•'.■  live  u 
u  lo  ihe  party,  to  whnm  the  aciiraini;  rri.-in)>i 
to  the  underwriters  on  thi;  ship";  wr  tin  ibe  frt  ■ ; 
BTei,  is  now  at  real  iu  linghnii ;  anH  it  ii  selHi   ' 
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OD  the  ship  in  such  case  are  entitled  to  the  whole  freight  earned  on 
tbe  Tojage,  and  which  at  the  time  of  abandonment  is  in  the  course  of 
being  earned.  Davidson  v.  Gaze,  (2  Brod.  d&  Bing.  379. — S.  C.'5  M. 
&  Selw.  79.)  In  America,  the  decisions  seem  to  lead  to  this  result ; — ' 
that  the  abandonment  leaves  to  the  underwriters  on  freight  a  pro  rata 
freight  for  the  portion  of  the  voyage  actually  performed  at  the  time  of  tho 
abandooment,  and  to  the  underwriters  on  the  ship  all  the  freight  sub- 
sequently earned.  United  Ins.  Co.  v.  Lenox,  (1  John.  Gas.  377.— S.  C. 
dCainesR.  251.— 2  John.  Gas.  443.)  Leavenworth  v.  Delaiield,  (1 
Caioes  R.  578.)  Davy  r.  Hallet,  (3  Gaines  R.  20.)  Livingston  v. 
Colombian  Ins.  Co,,  (1  John.  R.  438.)  Marine  Ins.  Go.  r.  United  Ins. 
Co.,  (9  John.  R.  186.)  Goolidge  v.  Gloucester  Ins.  Go.,  (15  Mass.  R. 
341.)  Simards  v.  Union  Ins.  Go.,  (1  Wash.  Gir.  R.  443.)  See  Splidt 
0.  Bowles,  (10  East  R.  279.)  Genter  o.  The  American  Ins.  Go.,  (7 
Cowen  R.  564.) 
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CHAPTER  THE  EIGHTH. 


OF    GO'ERAL   OR    GROSS    A^XRAGE. 


1.  Having  thus  treated  of  the  respective  duties  of  the  owner 
and  the  merchant,  I  now  proceed  to  the  consideration  of  a  sub- 
ject, which  is  equally  a  duty  of  the  one  and  the  other:  namely 
the  General  Contribution,  that  is  to  be  made  by  all  parties,  to- 
ward a  loss  sustained  by  some  for  the  benefit  of  all.  This  con- 
tribution \a  sometimes  called  by  the  name  of  general  average,  to 
distinguish  it  from  special  or  particular  average,  a  very.mconect 
expression,  used  to  denote  every  kind  of  partial  loss  or  damage 
happening  either  to  the  ship  or  cargo  from  any  cause  whatever ; 
and  sometimes  by  the  name  of  gross  average,  to  distinguish  it 
from  customary  average,  mentioned  in  the  bill  of  lading,  which 
latter  species  is  sometimes  called  q\so  petty  average.  The  prin- 
ciple of  this  general  contribution  is  known  to  be  derived  from 
the  ancient  law  of  Rhodes^  being  adopted  into  the  Digest  of 
Justiniauy  with  an  express  recognition  of  its  true  origin.  The 
wisdom  and  equity  of  the  rule  will  do  honour  to  the  memory  of 
the  state,  from  whose  code  it  has  been  derived,  as  long  as  ma- 
ritime commerce  shall  endure.  The  principal  of  the  rule  has 
been  adopted  by  all  commercial  nations,  but  there  is  no  princi- 
ple of  maritime  law,  that  has  been  followed  by  more  variations 
in  practice.  The  modern  ordinances  of  the  several  continental 
states  of  Europe  difier  from  each  other  in  many  particulars  re- 
lating to  this  general  contribution,  and  the  French  Ordinance 
establishes  a  dilTerent  mode  of  contribution  in  different  cases. 
An  enumeration  of  these  varieties  would  furnish  little  entertain- 
ment or  instruction  to  an  English  reader :  discordant  rules  rather 
ficrvo  to  perplex '  the  choice,  than  to  guide  the  judgment.    If 
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any  one  is  desirous  of  knowing  all  that  doctors  hare 
written  and  states  *ordained,  on  these  particulars,  I  must  [*343] 
refer  him  to  other  writers,  and  particularly  to  the  very 
elaborate  and  learned  treatise  of  Emerigan  (a),  or  to  the  recent 
publication  of  Mr.  Benecke  on  insurance,  in  which  latter  work 
there  is  much  learning  combined  with  practical  experience.(l) 
The  determination  of  English  Courts  of  Justice  furnish  less  of 
authority  on  this  subject  than  on  any  other  branch  of  maritime 
law;  there  being  few  reported  ^ases  of  questions  either  between 
the  parties  liable  to  contribution  in  the  first  instance,  or  be- 
tween a  party  so  liable  and  an  insurer,  from  whom  indemnity 
has  been  sought.  The  work  of  Magens  contains  a  variety  of 
cases  of  adjustment  of  average,  by  consuls  and  courts  abroad, 
and  by  merchants  at  home,  detailed  with  all  the  tedious  formu* 
laries  of  the  notarial  office,  and  the  minutiae  of  the  counting- 
house,  but  accompanied  by  some  very  judicious  remarks.  Much 
useful  information  upon  this  subject  is  to  be  found  in  Mr.  ParWs 
system  of  marine  insurances,  and  also  in  the  publication  by  Mr. 
Serjeant  Marshall  on  the  same  subject,  but  as  the  nature  of  the 
present  work  requires  that  it  should  also  be  treated  of  here,  I 
shall  examine,  firsts  the  cases  in  which  general  contribution  is 
to  be  made  ;  secondly^  the  articles  that  are  to  contribute  ;  and 
IcLsdy^  the  mode  of  contribution ;  confining  myself  as  closely  as 
possible  to  the  authorities  and  practice  of  our  own  nation,  or 
to  those  ancient  laws  and  ordinances,  which  are  generally  con- 
sidered as  guides  by  English  lawyers  on  subjects  bf  maritime 
law  (6). 

2.  The  rule  of  the  Rhodian  law  is  this  :  "  If  goods  are  thrown 
*'  overboard  in  order  to  lighten  a  ship,  the  loss,  incurred 
"  for  the  sake  of  all,  shall  be  made  good  by  the  *contri-  [*344] 


(a)  Chap.  12.  sections  39  to  43. 
See  also  on  the  subject  of  this 
chapter  WeskeH  on  Insurance  ti- 
tles, QmtrUntHon^  Cuttingy  General 
Aoeragey  and  Jettison^  in  which  are 
many  citations  from  the  foreign  or- 
dinances. 

(ft)  Since  the  publication  of  the 


former  editions  of  this  book,  an 
Essay  on  Average  has  been  pub- 
lished by  Mr*  SUvenSj  of  Lloyd^s 
Coffee  house,  which  contains  some 
very  sensible  observations  on  the 
subject  of  General  Average.  The 
treatise  of  Mr.  Benecke^  was  pub- 
lished after  Mr.  Steten^s  Essay. 


(1)  To  the  authors  here  referred  to  may  be  added,  Hr.  Jacobsen's 
Treatise  on  the  Laws  of  the  Sea,  translated  by  Mr.  Frick,  a  work  of 
no  inconsiderable  learning  and  practical  utility. 
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bation  of  alP  fr).  The  goods  most  be  tSroir*  OTerboard  z 
the  mind  and  a^encT  of  man  mast  be  employed  :  if  the  goods  wac 
forced  oat  of  the  ship  bj  the  violeiice  of  the  waTes,  or  are  de^roj- 
ed  in  the  sfiip  by  lightning  or  tempest,  the  merchant  aJone  mast 
bear  the  loss.  The  j  mast  be  thrown  overboard  to  /Cri^^a  tkt  Jt^  : 
if  the  J  are  cast  overboard  bj  the  wanton  cafxice  of  the  crew  or 
the  pas  Mongers,  thfy,  or  the  master  and  owners  for  tbem,  waan 
make  good  the  loss.  The  goods  must  be  thrown  overboard  ^/or  iks 
sake  of  all  ;  not  because  the  ship  is  too  heavily  laden  to  prose- 
cute an  ordinary  course  through  a  tranquil  sea,  which  woald  be 
the  fault  of  those  who  had  shipped,  or  received  the  goods  ;  bat« 
because  at  a  moment  of  distress  and  danger  their  weight,  or 
their  presence,  prevents  the  extraordinary  exertions  required  for 
the  general  safety.  When  the  ship  is  in  danger  of  perishing 
from  the  violent  agitation  of  the  wind,  or  from  the  qiuuititv  of 
water,  that  may  have  forced  a  way  into  it,  or  is  labouring  on  a 
rock,  or  a  shallow,  upon  which  it  may  have  been  driven  by  a 
tempest ;  or  when  a  pirate  or  an  enemy  pursues,  gains  ground, 
and  is  ready  to  overtake ;  no  measure,  that  may  &cilitate  the 
motion  and  passage  of  the  ship,  can  be  really  injuriobs  to  any 
one,  who  is  interested  in  the  welfare  of  any  part  of  the  adven- 
ture, and  every  such  measure  may  be  beneficial  to  almost  all. 
In  such  emergencies  therefore,  when  the  mind  of  the  brave  is 
appalled,  it  is  lawful  to  have  recourse  to  every  mode  of  preser- 
vation, and  to  cast  out  the  goods  in  order  to  lighten  the  ship,  for 
the  sake  of  all  {d).  But  if  the  ship  and  the  residue  of  the  cargo 
be  saved  from  the  peril  by  the  voluntary  destruction  or  aban- 
donment of  part  of  the  goods,  equity  requires  that  the  safety  of 
some  should  not  be  purchased  at  the  expence  of  others,  and 
therefore  all  must  contribute  to  the  loss.  (1) 


(c)  Dig.  14.  2.  1.  Lege  Rhodia 
cavetur,  ut,  ai  levandee  navis  gratia 
jactu»  mercium  factus  sit,  omnium 
contributione  sarciator,  quod  pro 
omnibus  datum  est. 


{d)  MoHse^s  case,  12  Co.  6S.  men- 
tioned  also  in  Bird  v.  .Modk,  SI 
Bulst.  280. 


(1)  The  general  principle  of  the  American  Law  is  the  same  on  the 
subject  of  jettison.  Whiltredge  ».  Norris,  (6  Mass.  R.  125.)  Nicker- 
son  V.  Tyson,  (8  Mass.  R.  467.)  Maggrath  ff*  Church,  (1  Caines  R. 
196.)  Sansora  o.  Ball,  (4  Dall.  R  459.)  Gray  v.  Wain,  (2  Serg.  Sl 
R.229.) 
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*3.  Many  of  the  foreign  ordinances  (e)  have  prescribed 
various  forms  to  be  adopted  with  respect  to  jettison ;  some 
of  then»  have  even  named  the  persons  to  be  consulted  be- 
fore it  takes  place,  and  have  set  down  the  phrases  of  consul- 
tation, and  specified  the  sorts  of  goods  that  shall  be  first  thrown ; 
and  some  authors  have  amused  themselves  by  dividing  the  act 
itself  into  the  several  species  of  regular  and  irregular,  formal 
and  informal  (/j.  But  the  regulations  prescribed  by  persons 
at  ease  in  the  closet  or  senate-house  will  seldom  be  followed 
at  the  moment  when  life,  or  liberty,  is  in  jeopardy  ;  at  such  a 
moment  every  one  present  will  exclaim  with  the  friend  of  Juve- 
ncdyFundite  qua  mea  sunt — eiiam  pulcherrima  ;  and  provided  the 
jettison  have  been  the  effect  of  danger  and  the  cause  of  safety, 
all  writers  agree  that  contribution  ought  to  be  made,  although  the 
forms  have  not  been  complied  with.  (1)  Previous  deliberation, 
if  there  be  time  to  deliberate,  and  a  due  choice  of  the  heaviest 
and  most  cumbersome  articles,  may  be  proofs  of  the  necessity 
and  propriety  of  the  act :  but  they  are  not  the  onli/y  and  there- 
fore ought  not  to  be  deemed  the  essential  proofs  (g).  Indeed  in 
this  case,  as  in  many  others,  too  close  a  compliance  with  forms 
at  a  period  of  supposed  danger  has  very  justly  excited  a  suspic* 
ion  of  fraud  (A).  In  all  cases,  however,  and  in  all  countries,  it 
is  justly  required  of  the  master  that  he  draw  up  an  account  of  tlie 
jettison,  and  verify  the  same  by  the  oath  of  himself  and  of  some 
of  his  crew,  as  soon  as  possible  after  his  arrival  at  any 
port,  that  there  may  be  no  opportunity*  to  purloin  goods  [*346] 


{e)  Laws  of  Oleron,  art.  8  &  9, 
Ordin.  of  ffw&wy,  art.  20,  21,  &  38. 
JPreDch  Ordinance,  liv.  3.  tit.  8. 
Du  Jet,  art.  1,  2,  3,  &  4.  and  Valin 
thereon.  Code  de  Com.  art.  410,  &c. 

(/)  See  Emerigonf  torn.  1.  p.  605. 
Consolato  del  mare,  cap.  47,  48 
&  49. 

{g)  So  decided  in  Berkley  fy  others 
V.  Prtsgrave,  1  East,  220,  as  to 
other  cases  of  general  average. 


(h)  ETnerigon,  torn.  1.  p.  605, 
cites  an  observation  of  ThrgOj  who 
says,  that  during  sixty  years,  in 
which  he  had  been  t  magistrate  at 
GeruMf  conversant  with  this  sub- 
ject, he  had  known  only  Jive  in- 
stances of  regular  jettison,  all  of 
which  were  suspected  of  fraud,  bo- 
cause  the  forms  had  been  too  well 
observed. 


(1)  A  previous  consultation  by  the  master  and  crew  is  not  necessary 
to  create  a  case  of  general  average.  It  is  sufficient,  if  it  appear  that 
the  act  has  been  done,  and  the  loss  occasioned  by  the  effect  of  judg- 
ment)  and  not  by  accident.    Sims  v.  Guraey,  (4  fiinn.  R.  513.) 
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from  the  &hip,  anJ    then  pretend  ihej  were  ea^t  OTer  in  the 
hoar  of  danger. 

4.  From  the  rule  tha«  e5tab::^hed  hr  the  Ttvv^i  i  u  varioas 
corollaries  haTe  been  deduced.  Thu?.  if  in  ibe  act  of  ietizsoc* 
or  in  order  to  accomplish  it,  or  in  consequence  of  it.  oiher  ^rtnds 
in  the  ship  are  broken,  damaged,  or  denrored.  the  ralae  of 
these  also  must  be  included  in  the  general  contribmioo.  " !  i 
So,  if  to  avoid  an  imnendin^  danirer,  or  to  reT^air  the  dann^e 
occasioned  by  a  storm  {i),  the  ship  be  cr»mpeHtd  to  take  refuse 
in  a  port,  to  which  it  was  not  destined,  and  into  which  it  cann<x 
enter  without  taking  out  a  part  of  the  carno.  and  the  part  taken 
out  to  lighten  the  ship  on  this  occasion  happen  to  be  lost  in  the 
barges  employed  to  convey  it  to  the  shore,  lliis  loss  also,  being 
occasioned  by  the  removal  of  the  goods  for  the  general  benefit, 
must  be  repaired  by  general  contribution;  but  if,  after  the  re- 
moval of  goods  for  such  a  purpose,  the  ship  with  the  remaining 
cargo  should  unfortunately  perish,  and  the  goods  in  the  barges 
be  saved,  the  proprietors  of  the  latter  shall  not  contribute  to  the 
loss  of  the  others,  because  the  safety  thereof  is  not  owing  to 
that  loss.  So,  if  upon  the  expectation  of  an  hostile  attack,  part 
of  the  cargo  be  taken  out  and  sent  away,  and  saved,  and  the 
ship  with  the  remainder  of  the  cargo,  fall  into  the  hands  of  tfae 
enemy,  the  part  saved  shall  not  contribute  to  make  good  tbe 
loss  (k).  If  part  of  the  cargo  be  voluntarily,  and  without  bwad 
or  cowardice  delivered  up  to  a  pirate  by  way  of  composition  or 
ransom,  to  induce  him  to  spare  the  vessel,  and  the  residue  of 
the  goods  (an  event  highly  improbable,)  or  if  a  sum  of  money 
be  agreed  to  be  paid  to  a  pirate  or  enemy  by  way  of  ransom,  all 


(i)  In  the  Dig,  14.  2.  4.  and  the 
Guidon,  ch.  5.  art.  28.  the  rule  is 
laid  down  in  general  terms,  but 
most  writers  confine  it  to  the  cases 
mentioned  in  the  text.    See  Bfatres, 


1(55.   2  Valin,  1G7.    Yet   see   JTrB- 
tcood,  tit.  20. 

[k)  Sheppard  v.  Wrtght^  1  Shower, 
P.  C.  18. 


(1)  All  damage  immediately  arising  from  jettison^  or  other  act  of  ne- 
cessity, is  to  be  contributed  for,  though  it  happen  to  perishable  articles, 
which  lemaia  in  specie.  Therefore,  if  in  cutting  away  a  mast  it  be 
splintered,  so  that  corn,  which  is  part  of  the  cargo,  sustains  damage, 
that  damage  is  to  be  included  in  the  general  average.  Maggrath  r« 
Churchy  (1  Caines  R.  196.)  Sdters  o.  Ocean  Ina.  Co.,  (14  John.  R. 
138.) 
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writers  agree  that  the  value  of  the  ransomed  must  contribute  to 
this  loss  also ;  but  if  the  enemy  or  pirate,  having  over- 
powered* the  ship,  select  for  himself  such  parts  of  the  [^347] 
cargo  as  best  suit  his  purposes,  and  plunder  the  ship  of 
them,  in  this  case  there  shall  be  no  contribution,  because  the 
value  of  these  goods  was  not  the  price  of  safety  to  others  (/). 
But  ransom  in  the  case  of  capture  by  an  enemy,  can  hardly  be- 
come the  subject  of  general  average  in  this  country,  for  by  an 
act  passed  in  the  twenty-second  year  of  his  late  Majesty's  reign 
(m),  the  ransom  of  any  ship  or  merchandize  on  board  the  same, 
belonging  to  any  subject  of  this  country,  and  taken  by  "  the 
subjects  of  any  state  at  war  with  his  Majesty,  or  by  any  per* 
sons  committing  hostilities  against  his  Majesty's  subjects,"  was 
absolutely  prohibited  ;  and  by  a  statute  made  at  the  commence- 
ment of  the  late  war  (n),  such  ransom  was  prohibited,  ''  unless 
'^  in  the  case  of  extreme  necessity  to  be  allowed  by  the  Court 
^^  of  Admiralty ;"  and  all  contracts  for  ransom  contrary  to  those 
statutes  were  made  void ;  and  the  person  entering  into  such 
contract  subjected  to  a  penalty  of  Jive  hundred  pounds  (o). 

5.  And  not  only  may  the  loss  of  goods  become  the  subject 
of  general  contribution,  but  also  in  some  cases  the  expence  in- 
curred in  relation  to  them  (p).  Thus,  if  it  be  necessary  to  un- 
lade the  goods  in  order  to  repair  the  damage  done  to  a  ship  by 
tempest,  or  by  collision  with  another  vessel,  so  as  to  en- 
able it  to  prosecute  and  complete  the  voyage,  it  *has  [*348] 
been  held  (q)  that  the  expence  of  unlading,  warehousing, 
and  re-shipping  the  goods,  should  be  sustained  by  general  con- 


{l\  Dig.    14.  2.  2.   3.    Hicks    v.  i 
PaLxntgon^  Moore  297.  See  22   Geo. 
3.  c.  ^.  and  query  if  it  affects  this. 
ffellwood,  tit  18. 

(m)  22  Geo.  3.  c.  25.  This  statute 
is  not  limited  a&  to  time,  yet  the 
d7th  and  t\vo  following  clauses  of 
the  33  Geo.  3.  c.  €6.  contained  the 
same  prohibition,  &c.  of  ransom, 
and  the  latter  statute  was  made  to 
continue  only  during  the  last  war 
with  lYance. 

(n)  43  Geo.  3.  c.  160.  sect.  34  & 
35.  45  Geo.  3.  c.  72.  sect.  16, 17. 

(o)  In  consequence  of  this  ille- 
gally, if  the  master  ransom  his  ship, 
and  bring  her  to  England,  the  owner 


may  take  her  froin  him  without  pay- 
ing the  price.  Parsons  v.  Scott^  2 
Taunt.  36a  And  if  the  master,  to 
enable  hit^self  to  pay  the  ransom, 
borrow  money  of  a  person  acting 
with  him  in  the  transaction,  he  can- 
not be  compelled  to  repay  it  fFebb 
V.  Brooke f  3  Taunt.  6. 

ip)  See  the  Copenhagen,  JWcn- 
ing,  1  Hob.  A.  R.  289,  and  Da 
Costa  V.  JSTewnham,  2  Ter.  Rep.  K. 
B.  407.  also  tho  Gratitudine, 
MazzdOy  2  Rob.  A.  R.  257,  where 
this  seems  to  have  been  admitted. 

(a)  Plummer  v.  IVildnuin.  3  M.  & 
S.482. 
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tribution,  because  all  persons  are  interested  in  the  execution  of 
the  measures  necessary  to  the  completion  of  the  voyage.  (1) 

6.  The  rule  mentions  goods  only;  but  its  principle  extends 
also  to  the  ship  and  its  furniture  ;  and  all  that  I  have  hitherto 
said  respecting  the  goods,  is  to  be  understood  also  of  the  pro- 
visions, the  guns,  the  boat,  or  other  tackle  of  the  ship ;  a  fcMtiori, 
it  is  also  to  be  understood  of  goods  belonging  to  the  owner  or 
master  of  the  ship,  as  well  as  of  those  belonging  to  the  mer- 
chant. Emerigon  illustrates  the  case  of  the  boatj  by  the  relation 
of  a  stratagem  practised  by  one  of  his  own  countrymen.  The 
master  of  b,  French  vessel,  having  been  pursued  for  several  hours 
by  two  frigates,  and  having  also  his  flight  intercepted  by  the 
appearance  of  two  other  vessels  a-head,  hoisted,  as  soon  as  it 
became  dark,  his  boat  into  the  sea,  furnished,  with  a  mast  and 
sail,  and  a  lanthorn  at  the  mast-head,  and  then  changed  his 
course,  and  sailed  during  the  whole  night  without  any  light  on 
board  his  own  ship :  in  the  morning  no  enemy  was  in  sight 
The  value  of  the  boat  thus  abandoned,  was  made  good  by  gen- 
eral contribution  (r).  And  it  has  been  decided  in  an  Ef^Ush 
court,  in  the  case  of  a  ship  captured  and  afterwards  reK^aptured, 
that  the  shippers  of  goods  were  liable  to  contribution  for  stores 
necessarily  thrown  overboard  during  a  storm,  while  she  was  in 
the  hands  of  the  ene^iy  {s). 

7.  If  sails  are  blown  away,  or  masts  or  cables  broken  by  the 
violence  of  the  wind,  the  owner  must  alone  bear  the  loss  (t). 

The  broken  tools  of  an  artificer  bring  no  charge  upon 
[*349]  his  employer.    And  this  rule  has  been  held  to  apply  *to 

the  case  of  a  mainmast  broken  in  a  heavy  gale,  by  car- 
rying an  unusual  press  of  sail  in  order  to  escape  from  an  ene- 
my, to  whom  the  ship  had  struck  (u),  and  also  to  masts  and  sails 
broken  by  carrying  such  sail  to  avoid  being  driven  on  shore,  and 
stranded  [x).    But  if  the  master,  compelled  by  necessity,  cut 


(r)  ETnerigonf  torn,  1.  page  622, 
(s)  Price  v.  Noble.  4  Taunton, 
123.  In  this  case,  the  necessity  of 
the  jettison  was  proved  by  the  testi- 
mony of  the  mate,  who  had  not 
been  taken  out  of  the  ship,  and  who 
liad  effected  the  re-capture. 
(t)  Dig.  14.  2.  2.  1.  and  14.  2. 6. 


Wellwood,  tit.  17.  Roccus,  not.  G(X 
Laws  of  (Heron^  art.  9.  Laws  of 
Wisbuy,  art.  12.  Code  de  Com.  ait 
403,  No.  a 

(u)  Comngton  v.  Roherts^  2  Bos. 
&  Pull.  N.  R.  378. 

(x)  Potoer  if  ano0i€r  v.  Wkitm/n^ 
4  M.  &  S.  141. 


(1)  See  post,  sect.  7,  and  note  to  page  350,  (1). 
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his  cable  (y)  frcmi  the  anchor,  in  order  to  use  it  as  a  hawser,  or 
if  he  cut  away  and  abandon  his  masts  (z)^  sails,  or  cables,  to 
lighten  and  preserve  the  ship,  their  value  must  be  made  good  by 
contribution,  (1) 

fy)  Bxrklty  fy  others  v.  Presgrave,     ses  of  evidence,  p.  58.  Dig,  14.  2.  3. 
1  East,  220.  and  5. 1  Code  de  Com.  art.  400,  No. 


last, 
(z)  Marsham  v.  Dutrnf^  select  ca- 


d&4. 


(1)  The  case  of  a  voluntary  stranding  has  been  much  discussed  in 
our  Courts.     The  correct  distinction  seems  to  be,  that  if  the  stranding 
of  the  ship  be  voluntary  to  save  the  cargo,  the  loss  of  the  ship  becomes 
a  general  average.     But  if  it  be  involuntary,  and  the  cargo  be  saved  in 
whole  or  in  part,  no  general  average  is  due.    Emerigon  (torn.  1,  p.  612) 
states  the  rule  thus  : — "  The  owner  of  the  ship  wrecked,  and  the  owner 
of  the  merchandize  lost  in  the  shipwreck,  have  no  right  of  contribution 
from  those,  who  have  the  good  fortune  to  save  their  effects ;  because 
the  loss,  that  the  one  or  the  other  has.  sustained,  has  not  procured  the 
common  safety.    The  rule  of  the  civil  Law  is  the  same.    Amissa  na- 
vis  damnum,  coUationis  consortio  non  sortitnr  per  eos  qui  merces  suas 
naufragio  liberaverunt ;   nam  hujus  equitatem  tunc  admitti   placuit, 
cum  jactus  remedio,  coeteris  in  communi  periculo,  salva  navi,  consul- 
turn  est.    (Lib.  5,  de  Leg.  Rhod.)     It  is  the  same  as  the  case  of  fire. 
He,  who  saves  his  own,  saves  for  himself  alone.     Cum  depressa  navis 
aut  dejecta  est,  quod  quisque  ex  ea  suum  servasset,  sibi  servare  respon- 
dit,  tanquam  ex  incendio.    (L.  7,  ff.  eod.)     So  Cleirac  (p  51,  note  9) 
Bays,  afler  shipwreck  there  is  no  contribution  between  the  merchan- 
dizes recovered  and  fished  up,  and  those  lost ;  but,  save  who  can.     So 
Casaregis  says,  (Disc.  121,  note  17)  he  who  saves,  saves;  he  who  loses, 
loses.  See  also,  Kuricke,  p.  760. 788.  Lubeck,  ch.  3,  note  1."  This  lan- 
guage applies  to  the  case  of  an  involuntary  stranding.    For  the  general, 
if  not  universal,  foreign  law  seems  to  be,  that  a  voluntary  stranding  to 
save  the  ship  and  cargo  entitles  to  general  average.     Jacobsen's  Sea 
Laws,  (Frick's  Translation)  p.  348.    Bynkers.  dues.  Priv.  Juris,  sec.  4. 
ch.  24,  p.  424.)     Voet.  B.  14,  tit.  2,  §  5.     Indeed,  no  doubt  seems  to 
be  entertained,  that  if  the  ship,  afler  such  voluntary  stranding,  is  got  off 
and  performs  her  voyage,  th&t  the  damage  is  a  general  average.    The 
point  of  difficulty  has  been,  whether,  'if  she  is  totally  lost  by  such  volun- 
tary stranding,  and  the  cargo  is  saved  thereby,  any  contribution  is  due. 
The  subject  is  examined  with  great  learning  and  ability  by  Mr.  Justice 
Washington,  in  the  opinion  delivered  in  Caze  v,  Reilly,  (3  Wash.  Cir. 
R.  296)  where  the  principal  authorities,  foreign  and  domestic,  are  col- 
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In  like  manner  (a)  the  damage  volontarily  done  to  a  diip  by 
cutting  its  deck  or  sides  in  order  to  fiaLcilitate  a  necessary  jeltir 

(a)  Dig.  14.  2.  2.  1. 


looted ;  and  the  conclusion  of  the  Conrt  was,  that  contribation 
although  the  ship  was  totally  lost.  This  conclusion  is  however  at 
ance  with  that  entertained  by  the  Court  in  Bradhnrst  v. 
Ins.  Co.,  (9  John.  R.  9)  where  the  general  doctrines  of  the 
law  on  this  subject  are  examined  by  Chief  Justice  Kent  in  his  nraal 
comprehensive  and  exact  manner.  Upon  such  a  question,  where  snch 
highly  gifled  minds  have  differed,  it  is  not  too  much  to  say,  that  then 
must  be  some  room  for  doubt.  The  same  question  came  more  recently 
before  the  Supreme  Court  of  Pennsylvania,  in  the  case  of  Gray  r.  Wain, 
(2  Serg.  6l  Rawle,  229)  and  afler  a  very  full  discussion  the  Coort  ad- 
hered to  the  doctrine  of  Mr.  Justice  Washington.  See  also,  Weskett, 
p.  132,  §  4,  p.  255,  ^  4. ;  2  Brown  Civ.  6l  Adm.  199,  200 ;  Code  de 
Commerce,  art.  425. ;  Sims  v.  Giirney,  (4  Binn.  R.  513.) 

Where  a  ship  is  accidentally  stranded,  and  by  labour  and  expen- 
ses is  set  afloat  again,  and  completes  her  voyage,  the  whole  exp^i- 
ses  constitute  a  general  average.  Bedford  Com.  Ins.  Co.  r.  Parker,  (2 
Pick.  R.  J.) 

But  contribution,  as  a  general  average,  is  due  only  where  there  has  heok 
a  voluntary  sacrifice  of  something  for  the  goods  of  the  whole.     In  case 
of  a  shipwreck,  if  goods  are  saved,  no  such  contribution  is  due,  as  has 
been  already  stated,  unless  there  be  a  voluntary  sacrifice  for  this  pur- 
pose.   On  the  other  hand,  if  a  ship  strikes  the  ground,  and  is  abandon- 
ed by  the  crew,  who  take  to  the  boat  and  carry  with  them  some  of  the 
cargo  of  the  ship,  and  afterwards  some  of  the  property  on  board  of  the 
boat  is  thrown  overboard  in  order  to  preserve  the  lives  of  the  crew,  and 
the  residue  arrives  safe  to  the  shore,  and  the  ship  afterwards  drifla  to 
the  shore  with  the  rest  of  her  cargo  on  board,  and  is  saved ;  it  se&os 
that  in  such  a  case  no  contribution  is  due  for  the  goods  thrown  ove^ 
board,  either  from  the  cargo  saved  in  the  ship,  or  from  that  saved  in 
the  boats.     The  reason  in  respect  to  the  former  is,  that  the  goods  were 
not  taken  out  of  the  ship  for  the  purpose  of  preserving  the  rest  of  the 
cargo ;  and  in  respect  to  the  latter,  the  reason,  which  has  been  ass^;n- 
ed,  is,  that  the  goods  in  the  boat  and  the  jettison  from  it  were  thus  ex- 
posed together  in  consequence  of  a  previous  peril,  and  for  the  pur- 
pose of  saving  what  could  be  saved,  without  any  mutual  concert  or  de- 
sign  of  the  parties  interested.    TM^e  was  no  common  engagement  or 
common  benefit  intended.    The  cre\\Hghtened  the  boat,  as  they  were 


\ 
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SOD}  or  by  running  it  on  a  rock,  shallow,  or  strand,  to  avoid  Uie 
danger  of  a  storm,  or  of  an  efiemy,  and  the  expence  of  recov- 
ering the  ship  (&)  from  this  latter  situation  ;  and  also  the  pilot- 
9^9  port-duties,  and  other  charges  incurred  by  taking  a  ship 
into  a  port  to  avoid  an  impending  peril,  and  the  expence  of  ex- 
traordinary assistance  (c)  to  preserve  and  secure  a  ship  from 
the  violence  of  a  storm  at  its  entrance  into  the  port  of  destina- 
tion, are  to  be  sustained  by  a  general  contribution.  But  the 
expence  incurred  in  a  port,  in  which  the  ship  may  have  taken 
refuge  during  the  voyage,  by  repairing  the  damage  done  to  the 
ship  by  tempest  alone,  seems  with  more  propriety  to  fall  upon 
the  owners,  and  is  .so  held  to  do  in  the  civil  law  {d)^  and  by 


(h)  Laws  of  Wishuy,  art  55.  MoU 
loy,  tM>ok  2.  ch.  6.  sect.  15.  and  stt 
also  Beatoes,  p.  165.  and  fFelhoood^ 
tit.  30. 


(c)  BirkUy  fy  others  v.  PresgravCf 
I  East,  220. 

{d)  Dig,  14.  2.  6.  and  EmerigoHj 
torn.  1.  p.  625. 


justified  in  doing,  to  save  their  lives.     The  goods  thirown  out  for  the 
purpose  gf  contribution  were  in  no  other  situation  than  that  of  goods 
left  on  the  ship.    If  the  ship  had  perished,  the  event  would  have  been 
precisely  the  same.     If  the  goods  lost  in  the  jettison  had  been  left  in 
the  ship,  the  danger  from  overloading  the  boat  would  not  have  been  in- 
curred.   The  eventual  safety  of  the  ship  and  loss  of  property  thrown 
overboard  without  any  regard  to  the  safety  of  the  ship,  or  of  the  other 
effects  taken  into  the  boat,  afforded  no  case  of  contribution  or  average. 
Whittridge  t;.  Norris,  (6  Mass.  R.   125.)     The  only  point  worthy  of 
further  consideration  in  this  case,  is,  whether  the  jettison  could  be  con- 
sidered as  done  exclusively  for  the  preservation  of  the  lives  of  the  crew, 
and  not  of  that  object,  and  the  preservation  also  of  the  remaining  pro- 
perty in  the  boat.     That,  however,  seems  to  revolve  itself  rather  into  a 
question  of  fact,  than  of  law.     The  jettison  was  doubtless  to  preserve 
the  lives  of  the  crew ;  and  so  in  all  cases  it  is,  where  the  ship  is  in  dan- 
ger of  foundering.    But  if  it  does  also  necessarily  conduce  to  the  pre- 
servation of  the  cargo,  does  this  not  furnish  a  case  for  contribution,  al- 
though that  was  not  the  primary  object  of  the  parties  ?    The  reader 
will  consider  this  as  a  mere  suggestion  for  farther  inquiry. 

If  the  masts,  rigging  and  sails  of  a  ship  are  carried  overboard  in  a 
storm,  and  they  remain  by  the  side  of  the  hull  by  means  of  the  rigging, 
and  they  are  then  cut  away  for  the  preservation  of  the  ship  and  cargo, 
this  is  not  a  case  of  general  average,  at  least  not  beyond  the  extent  of 
the  value  of  the  articles  lost,  while  lying  by  the  side  of  the  ship.  Nick- 
erson  v.  Tyson,  (8  Mass.  R.  467.) 
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many  foreign  writers.-  Yet  in  one  case,  where  the  master  of  a 
ship  was  under  the  necessity  of  cutting  away  part  of  his  rigging 
in  consequence  of  collision  with  another  vessel  that  was  diiTeii 
against  him  in  a  storm,  and  of  returning  to  the  place  of 
[*350]  his  departure  to  repair  the  damage  occasioned*  by  the 
collision,  and  of  unloading  his  cargo  there  for  the  pur- 
pose of  such  repairs,  it  was  held  that  the  expence  of  so  much 
of  the  repair  as  was  absolutely  necessary  to  the  performance  of 
the  vo]rage,  including  the  necessary  expence  of  unloading, 
should  be  made  good  by  a  general  average  (e). 

A  doubt  was  formerly  entertained  as  to  the  expenses  of  a  ship 
in  a  port  in  which  she  hisid  taken  refuge  to  repair  the  damage 
occasioned  by  tempest ;  but  this  has  been  removed  by  late  de- 
cisions.   And  it  has  been  held  that  the  wages  and  provisioos  of 
the  crew  during  such  a  period  must  fall  upon  the  ship  alone  (/)• 
So  in  the  case  of  collision  that  has  just  been  mentioned,  it  was 
held  that  the  expences  of  the  master  during  die  repairs,  and 
of  providing  other  seamen  to  replace  deserters,  must  .be  sus- 
tained by  the  owner  alone  (e).    But  if  a  ship  should  necessarily 
go  into  an  intermediate  port  for  the  purpose  only  of  repairing 
such  a  damage  as  is  in  itself  a  proper  object  of  general  contri-- 
bution,  possibly  the  wages,  &c.  during  the  period  of  such  a 
detention,  may  also  be  held  to   be  general  average,  on  the 
ground  that  the  accessary  should  follow  the  nature  of  its  prin- 
cipal. (1) 

(e)  PlummerifanoiherY.  ffUdman,  \  4  M.  &  S.  141.    And  see  the  Code 
3  M.  &  S.  482.  \dt  Qm.  art  408,  No.  & 

(/)  Power  if  another  v.  ffkUmore^  I 

(1)  It  is  not  very  easy  to  reconcile  the  decisions  in  Power  v.  Whit- 
more^  (4  M.  &  Selw.  141)  with  that  of  Plummer  v.  Wildman,  (3  M.  & 
Selw.  462)  at  least  with  the  general  reasoning  in  the  latter.  It  h 
tine,  that  in  the  latter  case  the  necessity  of  going  into  port  to  repair, 
arose  from  a  voluntary  cutting  away  of  the  rigging  of  the  ship,  which 
was  itself  a  subject  of  general  average  ;  and  therefore  there  was  roon 
for  the  distinction  stated  in  the  text.  But  Lord  £llenborough  in  his 
opinion  reasons  the  case  much  more  at  large.  "  If/'  says  he,  **  the  re- 
turn to  port  was  necessary  for  the  general  safety  of  the  whole  concern, 
it  seems  that  the  expenses  unavoidably  incurred  hy  such  secessity 
**  may  be  considered  as  the  subject  of  general  average.    >R  is  not  so 
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8*  There  is  also  an  earlier  decision  of  the  Court  of  King's 
Bench  on  this  subject,  which  appears  to  have  been  decided  upon 

**  much  a  question,  toheiher  the  first  cause  of  the  damage  was  owing  to 
'^  this  or  that  accident,  to  the  viohnu  of  the  elements,  or  the  collision  of 
"  another  sUjp,  as  whether  the  effect  produced  was  such  as  to  incapaci- 
*^  tale  the  ship  without  endangering  the  whole  concern  from  farther 
prosecuting  the  voyage,  unless  she  returned  to  port  and  removed  the 
impediments.  As  far  as  removing  the  incapacity  is  concerned, 
all  are  equally  benefitted  by  it,  and  therefore  it  seems  reasonable, 
"  that  all  should  contribute  towards  the  expenses  of  it.  But  if  any  bene- 
''  fit  ultra  the  removal  of  this  incapacity  should  have  occurred  to  the 
ship  by  the  repairs  alone,  inasmuch,  as  that  will  redound  to  the  par- 
ticular benefit  of  the  ship  owner  only,  it  will  not  come  under  the  head 
of  general  average."  It  is  true,  that  his  Lordship  in  the  case  of  4  M. 
Sl  Selw.  14t.  distinguishes  that  case  from  the  former  by  the  cause  being 
a  voluntary  sacrifice.  That  case  however  upon  its  principal  point  has 
been  shaken,  if  not  overturned  by  the  more  recent  decision  in  Simonds 
9.  Waite,  (2  Barn.  &,  Ores.  R.  805.)  Lord  Ch.  Justice  Abbott  there 
aaid,  "  the  principle  of  general  average,  namely,  that  all  whose  proper^ 
"  ty  has  been  saved  by  the  sacrifice  of  the  property  of  another  shall  con- 
tribute to  make  good  his  loss,  is  of  very  ancient  date  and  of  univer- 
sal reception  among  commercial  nations.  The  obligation,  there- 
fore, to  contribute  depends  not  so  much  upon  the  terms  of  any  parti- 
cular instrument,  as  upon  a  general  rule  of  maritime  law."  In  the 
text  of  the  former  edition,  sect.  8.  of  this  chapter,  the  learned  author 
insisted  much  at  large  upon  the  distinction  as  to  the  proximate  cause 
which  created  the  necessity  of  going  in  to  port  to  repair,  whether  it  was 
a  case  of  mere  accident,  or  of  voluntary  sacrifice.  See  also  the  Copen- 
hagen, (1  Rob.  R.  293.) 

In  America,  the  rule  seems  definitively  settled  in  our  principal  com- 
mercial states,  that  whatever  be  the  nature  of  the  injury,  whether  arising 
from  a  voluntary  sacrifice,  or  a  mere  peril  of  the  sea,  the  wages  and 
provisions  of  the  crew  from  the  time  of  putting  away  for  the  port,  and 
every  other  expense  necessarily  incurred  during  the  detention  for  the 
benefit  of  all  concerned,  are  to  become  as  general  average.  The  rea- 
soning of  our  Courts  fc^ows  out  the  doctrine  of  Lord  Ellenborough  in 
3  M.  &  Selw.  482.  See  Padelford  v.  Bordman,  (4  Mass.  R.  548.) 
Clarke  v.  United  Ins.  Co.,  (7  Mass.  R.  365.)  Spafford  ».  Dodge,  (14 
Mass.  R.  74.)  Walden  v.  Le  Roy,  (2  Caines  R.  263.)  Henshaw  v. 
Mar.  Ins.  Co.,  (2  Caines  R.  264.)  Barker  ».  Phojnix  Insur.  Co.,  (8 
John.  307.)    Dunham  v.  Com.  Ins.  Co.,  (11  John.  R.  315.)    Jones  v. 
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the  expense  of  the  rspain.  the  Baintpaaace  <»f  the 

other  charg<»  cocneeted  with  the  repain^    Bat 
(•351  ]  cork«derifi5  •the  impoft  of  leiTijJ  cbiises  of  the 

ter-partf  to  be,  that  the  owoers  ^Moid  keep 
rtp^T  during  the  whole  Tojag e  at  thetr  otrn  eipeace, 
aljo  of  opinioo  that  the  expressions  a«ed  in  another  c 
ed  to  shew  that  the  defendant  was  to  be  liable  to  goetal 
in  the  case  of  jettison  alone ;  held  that  opoo  die 
of  this  charter-party  the  plaintiff  was  not  entitled  to 
any  thing  for  the  expences  thus  incurred  at  the  Cape  (^). 

9.  With  respect  also  to  the  wages  and  maintenance  of  the 
crew  during  the  detention  of  a  ship  bj  theofdeis  of  a  suMuuigai 
power,  contradictory  opinions  are  to  be  finind  in  the  works  of 
writers  on  this  subject  (A).     Some  anthers  have  taken  a  distiac* 


0^)  Jackson  and  arudher  r.  CTtar* 
nock,  8  Ter  Rep.  K.  B.  209. 


(A)  Etmerigm^    torn.    L  pu    631. 
BtaiteSf  165u 


Ins.  Co.  of  N.  America,  (4  Dall.  R.  246 ;  2  Binn.  547.)  Roas  v.  Tile 
Ship  Aetire,  (2  Wash.  Cir.  R.  226.)  Sage  v.  Middletown  Ins.  Go.  (S 
Connect.  R.  290.)     Breed  v.  The  Ship  Venus,  before  Daris,  District 

Judge  of  Massachusetts,  1605,  MSS. 

In  like  manner,  the  expenses  of  loading  and  unloading,  reloading, 
storage,  &c.  are  general  average.  Barker  v.  Phoenix  Insur.  Co..  (d 
John.  R.  307.)    The  Copenhagen,  (1  Rob.  R.  294.) 

But  the  expenses  of  repairing  the  ship  itself,  at  least  if  not  occasion- 
ed by  a  voluntary  sacrifice,  are  not  a  general  average.  Padelibrd  r. 
Bordman,  (4  Mass.  R.  54S.)  Nor  are  the  expenses  for  the  wages  and 
provisions  of  the  ship's  crew,  while  the  ship  is  repairing,  aAer  she  has 
arrived  at  hor  port  of  destination,  and  delivered  her  cargo,  Danham 
V.  Commercial  Ins.  Co.,  (11  John.  R.  315.) 

If  a  vessel  be  stranded  near  her  port,  of  delivery,  and  her  cargo  be 
transported  in  lighters,  and  thus  saved,  the  salvage,  and  the  expense  of 
the  lighterS)  6lc.  are  general  average.  Heyliger  v,  N.  York 
Ins.  Co.,  (11  John.  R.  85.) 
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tion  betireen  the  case  of  an  embargo  in  the  lading  port,  and 
the  arrest  and  detention  of  a  ship  during  the  course  of  the 
voyage.  The  French  Ordinance  provides  for  the  latter  case,  by 
decknng,  that  if  the  ship  be  hired  by  the  month,  the  charges 
shall  be.  reputed  general  average;  but  if  hired  for  the  voyagCf 
the  owners  alone  shall  bear  them  (t).  The  reason  of  this  regu- 
lation is  not  easily  discernible  (A),  and  it  is  in  express  contra- 
diction to  the  spirit  of  another  article  of  the  same  Ordinance  on 
the  subject  of  freight  (l).  In  the  case  of  Da  Cosla  v.  JVetmham 
(m),  Mr.  Justice  BuUer,  speaking  of  this  expence  of  wages  and 
provisions  during  the  detention  of  a  ship  by  embargo,  says, 
'^  the  Court  has  said  that  these  charges  shall  fall  upon  the  owners 
'*  only,  and  the  freight  must  bear  them."  And  this  case  does  not 
seem  to  fall  within  the  principle  of  the  Rhodian  law,  because 
here  the  delay  does  not  proceed  from  the  act  of  the  master  or 
persons  belonging  to  the  ship  3  nor  is  it  for  the  general  ben* 
efit.  (1) 


(t)  Liv.  3.  tit.  7.  Des  Partes,  art. 
7.  Code  de  C(m.  arf.  400,  No.  6.  & 
403,  No.  4. 

(k)  But  see  Pothier.  Ch.  Partie. 
num.  85.  Emerigon,  torn.  1.  p.  539. 

{I)  Liv.  3.  tit.  3.  du  Frtt.  art.  16. 

(m)  2  Ter.   Rep.  K.  B.  p.  407. 


This  was  an  action  brought  against 
the  insurers  of  a  ship,  by  the  owner 
who  bad  ofTeredto  abandon  to  them, 
and  had  a  right  to  insist  upon  doing 
so,  but  had  reluctantly  consented  to 
the  repairs  at  their  instance. 


(1)  It  is  a  point  apon  which  the  American  decisions  are  divided,  whe- 
ther the  cargo  and  provisions  for  the  crew  daring  a  detention  by  an  em- 
bargo are  or  are  not  a  general  average.  In  McBride  o.  Marine  Ins.  Co., 
(7  John.  R.  431.)  it  was  held^  that  they  were  not.  And  that  was  also  the 
opinion  of  the  Court  in  the  case  of  Spafibrd  o.  Dodge^  (14  Mass.  R.  66.) 
who  said,  there  was  no  distinction  between  the  case  of  an  embargo  and 
a  hostile  seizure.  On  the  other  hand  the  ultimate  decision  of  the  case 
of  Jones  17.  The  Ins.  Go.  of  N.  Amer.,  (4  Dall.  R.  246.  S.  C.  an  appeal, 
2  Binn.  547.)  is,  that  such  expenses  are  a  general  average. 

Id  respect,  also,  to  the  wages  and  provisions  of  the  crew  in  cases  of 
detention  by  capture,  the  Courts  of  New  York  seem  to  hold  a  different 
doctrine  from  that  in  Massachusetts,  by  allowing  them  as  a  general  ave^ 
rage.  Spafford  17.  Dodge,  (14  Mass.  R.  66.)  Leavenworth  v.  Dela- 
field,  (1  Caines  R.  573.)  Penny  t;.  N.  York  Ins.  Co.,  (3  Caines  R. 
155.)  To  the  same  effect  is  Hurtin  17.  Phcenix  Ins.  Co.,  (I  Wash.  Cir. 
R.  400.)  See  also,  Kingston  v.  Girard,  (4  Dall.  R.  274.)  Sharp  v. 
Gladstone,  (7  East  R.  24.) 
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*10.  For  the  additional  expence  of  the  wages  and  nma- 
tenance  of  the  crew  incurred  while  a  ship  has  been  wail- 
ing for  convoy,  general  contribution  has  sometimes  been  claim- 
ed ;  and  three  decisions  of  the  different  Courts  in  HoUand  <si 
this  subject  are  related  by  Bynkershoeck  (n),  which  seem  worthy 
of  notice  in  this  place.  In  the  first  case  the  master  of  a  general 
ship,  which  was  armed,  and  had  letters  of  marque»  and  wbb 
bound  to  several  Italian  ports,  during  a  war  between  the  Duieh 
and  Frenchf  gave  public  notice  of  his  intention  to  receive  goods, 
and  to  sail  for  those  ports,  without  the  company  of  other 
ships.  Having  received  a  cargo,  he  set  sail  under  convoy  of  a 
ship  of  war  destined  for  Portsmouth^  entered  with  her  the  harbour 
of  that  place,  and  there  waited  a  whole  year  for  another  convoy, 
under  which  she  sailed  to  Cadiz  ;  and  there  waited  a  second 
year  for  a  third  convoy,  under  which  he  sailed  to  bahfy  and  de- 
livered his  cargo  there.  Under  these  circumstances  the  master 
sued  the  merchants  for  general  average,  and  obtained  a  decree 
in  his  favour,  which  was  confirmed  by  one  Court  of  appeal, 
reversed  by  a  second,  and  at  last  finally  affirmed  by  the  Senate, 
of  which  the  learned  author  was  then  a  member  i  against  his 
opinion,and  against  the  general  principles  of  law  on  this  sub- 
ject, and  against  the  particular  engagement  made  by  the  mas- 
ter on  this  occasion.  This  judgment  appears  to  have  been  dis- 
approved of  in  Hb22an(2;  for,  in  another  case,  which  happened 
soon  afterwards,  where  five  IhUch  vessels  coniing  from  Swrintun^ 
and  learning  on  their  voyage  that  a  war  had  broken  out  between 

(n)  Bynkershoeck,   Quegtiones  Juris  PrivojU,  lib.  4  cap.  25. 

But  the  expenses  incurred  after  capture  in  reclaiming  the  ship  and 
cargo,  and  procuring  restitution,  are  to  be  charged  and  allowed  as  a  gene- 
ral average.  Bpafford  v.  Dodge,  (14  Mass.  R.  494.)  And  so  indeed 
all  other  expenses  for  the  preservation  of  the  ship  and  cargo  during  the 
time  of  such  detention  necessarily  incurred.  (Ibid.)  So,  also,  money 
bona  fide  paid  as  a  ransom  in  sucb|case  to  procure  a  speedy  release  from 
the  detention.  Douglas  v.  Moody,  (19  Mass.  R.  548.)  Unless  indeed 
the  expenses  do  not  apply  to  the  whole  of  the  property,  but  only  to  the 
ship,  or  cargo,  or  a  part  of  it ;  for  under  such  circumstances  the  ex- 
pense is  to  be  borne  by  the  thing,  for  whose  benefit  it  was  incurred. 
Vanderheuval  v.  United  Ins.  Co.,  (I  John.  R.  406.)  Jumel  v.  Marine 
Ins.  Co.,  (7  John.  R.  412.)   Willard  v.  Dorr,  (3  Mason.  R.  161.) 
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the  JhUeh  and  French^  put  into  Plymouth^  and  there  waited  for 
convoy ;  which  case  also  went  through  all  the  same  tribunals, 
the  Senate  decreed  against  the  claim  of  contribution.  A  third 
case  happened  soon  afterwards,  in  which  the  same  four  Courts 
successively  decreed  in  favour  of  the  claim  (o).  But  of 
this  the  circumstances  were  very  different  *from  the  two  [^353] 
former,  and  such  as  seem  to  warrant  the  judgments  pro- 
nounced in  it.  It  was  the  case  of  a  ship  freighted  from  Amsier- 
dam  to  Cadizj  with  a  stipulation  to  sail  with  convoy  either  to 
that  place  or  as  far  as  Lvtbon.  The  ship  accordingly  sailed  un- 
der convoy  of  a  man  of  war,  in  company  with  several  other  ves- 
sels, and  when  she  came  near  LAsbon^  fell  in  with  a  fleet  of  pri-- 
vateers,  by  which  some  of  the  other  vessels  were  captured,  and 
the  ship  in  question  put  into  lAsbon  in  obedience  to  a  signal 
from  the  man  of  war,  and  there  waited  six  months  before  she 
could  safely  proceed  to  Cadiz.  In  this  case  it  is  to  be  observed, 
that  the  master  put  into  port  to  avoid  an  extraordinary  and  im- 
pending peril,  and  not  merely  as  a  matter  of  general  caution  to 
avoid  the  ordinary  dangers  always  accompanying  a  state  of  war- 
fare. And  the  expence  thus  incurred  appears  perfectly  analo- 
gous to  the  ca0es  of  jettison,  and  to  fair  within  the  principle  of 
the  Rhodian  law.  For  in  this  case,  as  the*  learned  author  ob- 
serves, it  is  clear  that  there  was  a  present  and  impending  peril } 
and  it  is  clear  also,  that  the  voyage  was  delayed,  not  by  any  ac- 
cident,  but  by  design^  in  order  to  avoid  the  peril. 

II.  The  ordinance  of  the  fldrwe-Toz/^TW  also  mentions  as  an 
object  of  general  average  the  expence  of  healing  mariners 
wounded  in  the  defence  of  the  ship  against  the  attack  of  pirates 
(p)  :  I  have  already  mentioned  the  provisions  made  by  the  legis- 
lature of  this  country  for  persons  of  this  description  (q).  On 
the  expence  of  repairing  the  injury  done-  to  a. ship  during  a 
combat,  foreign  writers  differ  in  opinion  (r).  In  the  Guidon,  an 
injury  done  to  the  cargo  by  the  shot  of  cannon,  is  said  to  be  a 


{o)  For  the  sake  of  those  who 
complain  of  delay  in  the  administra- 
tion of  justice  ID  this  country,  it 
may  be  proper  to  mentien,  that  in 
the  lourt  of  these  three  foreign  cases 
a  period  of  nearly  seven  years  elaps- 
ed between  the  Jirst  and  the  last  sen- 
tence;  in  the  second  a  period  of 


nearly  ten  yeai's,  and  in  the  Jirst  of 
almost  sixteen  years. 

(p)  Art.  ^. 

(q)  Part  2.  ch,  4.  sect.  12  and  13. 

(r)  2  Valin,  1G8.  Pothier  traite 
des  x\ varies  sect.  2.  num.  144  &  154. 
Emerigonj  torn.  1.  p.  628. 
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For  s!^'*';*  a'-o,  wr.'j  are  c::.*  c^red  a?  a  ♦yi^rie-?  if  tzkT'ZIiz.- 
lal'j'i  ".   ;  ^.]'^>  j^-S  L'iis  dre-i  >ul  tni^c  h^5  not  eittc-ie^  5<:  fir 

^^  *      «     «  A. 

tf-a,  a.vJ  ir, :*!-:-•  r.  J  irj^^ir  !ofs  an  ob  ect  of  coninbuurn  '^  -  E::i  i* 
no  fr-traition  can  f^e  m'^ie  of  the  ralae  of  t!ie  life  of  a  trfi£^ 
man.  noilhor  pa^i?^n2'"rr5  nor  cre^.  are  to  contribate  fcr  ihirir 
fKr*'7fi'il  ^af.ty  'k],  Xeilher  in  thi?  coantry  do  the  w«aiia?  ap- 
parel. ytWfiU,  or  other  thing?.  bel?nring  to  the  j>erson«  of  ps*- 
%f:Xi:£f.T^,  or  ere '.r.  and  taken  on  board  for  tJieir  prirate  oi^e,  a&i 
not  i'jx  trfiffick,  contribute  on  these  occasions  « /;.  And  IT-^'t- 
fron  inf^jrrn?  us  that  the  s^me  practice  prevails  in  Fra^rp.  a!- 
thour^h  the  r^rcH nance  of  that  countr}'  has  not  exempted  these 
article'  (m).  Boih  tfie  ship,  and  the  freight  gained  in  the  vot- 
aTC,  are  now  cverv  where  conlributorv,  allhomrh  formerly  in 
some  countries  contribution  was  made  for  the  value  of  one 
only  {n).  But  the  owners  do  not  contribute  for  the  ^"ictoals  or 
ammunition  of  tfie  ship.  In  France,  and  many  other  of  the  coo- 
linental  states,  contribution  is  made  insome  cases  for  the  whole, 
in  others  for  a  moiety  only  of  the  value  of  tiie  ship  and  of  the 
gross  freight  («).(1)  In  this  country  the  owners  contribute accord- 


(e)  /)7>.  11  2.  2.  2.  1  Map^rns,  p. 
02,  ih).  Knunf^on,  torn.  1.  p.  C'JJ). 

(/)  Lord  Kaim  atJmitH  this  rule, 
but  iM»n trover t«  its  propriety,  and 
coiit<!ii<lrt  tijat  the  conlrilMitioii 
should  be  aceordiii^  to  weight  and 
not  valuta  Principles  of  Equiiijy 
pn^ra  WO.  I  cannot  tjjink  his  argu- 
ments sfiitsfaetory. 

(ff)  I  Mdfff.ns,  p.  ()2,  G3. 
(0  /;//(•.  J  4.  2.2.2. 

(i)  I'lnu'rlfjrini,  torn.  1.  p.  GIO.  G4G. 

(k)  JJifT.  J 4.  2.  2.  2. 


(/)  1  .m'^enj?,  p.  62,  63.  But  by 
the  Civil  Law  the  rule  was  other- 
wise, />iff- 14.  2.  2.  2.  and  a  contrary 
rule  is  also  laid  down  in  the  Guidon^ 
chap.  5.  art.  2G.  upon  w  hich  how- 
ever Chirac  observes  that  the  Or- 
dinances of  diti'erent  states  vmy. 

(m)  Tom.  1.  p.  G4.5,  &c. 

(n)  See  the  authorities  cited  by 
EmerigoTi,  torn.  1.  p.  64S,  &c«  and 
Ordin.  of  JVishuy,  art.  40.  It  is  still 
so  by  the  Code  de  Com,  art.  401. 


(1)  By  our  Law,  the  ship,  cargo  and  freight,  are  all  contributory  to 
a  goDcral  average.  Lord  Chief  Justice  Abbott  says  in  Simonds  ».  While, 
{•Z  Barn.  &l  Crcs.  805)  *^  In  one  point  ail  nations  agree,,  namely,  the 
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ing  to  the  value  of  the  ship  at  the  end  of  the  voyage,  and  the 
c]ear*aiiioiiiit  of  the  freight  or  earnings  of  the  voyage,  after  de- 

'*  place  at  which  the  average  shall  be  adjusted,  which  is  the  place  of 
"  the  ship's  destination  or  delivery  of  her  cargo.  I  believe,  also,  that 
"  all  are  agreed  on  another  point,  namely,  that  the  master  is  not  com- 
"  pellable  to  part  with  the  possession  of  goods*,  until  the  sum  contribu- 
*'  table  in  respect  of  them,  shall  be  either  paid  or  secured  to  his  satis- 
"  faction."  And  the  Court  in  that  case  held,  that  in  the  absence  of 
any  special  agreement  to  the  contrary,  the  adjustment  made  at  such 
port  of  destination,  according  to  the  law  of  that  country,  binds  all  par- 
tiesi. 

In  respect  to  the  mode  of  ascertaining  the  contributory  value  of  the 
ship,  freight  and  cargo,  a  rule  perfectly  uniform  has  not  been  adopted 
in  America.  In  New  York,  in  cases  of  jettison  the  same  rule 
seems  adopted  as  in  England,  in  respect  to  the  contributory  value 
of  the  ship  and  freight.  And  where  a  pro  rata  freight  only  is  earned, 
that  contributesif  and  not  the  whole  freight,  as  it  would  be  upon  a  de- 
livery of  the  cargo  at  the  proper  port  of  destination.  Maggrath  v. 
Churchy.  (1  Caines  R.  196.)  But  in  cases  of  Capture  the  rule  is  dif* 
ferent ;  the  cargo  is  estimated  at  its  first  dost  or  invoice  price,  and  the 
charges  at  the  port  of  departure  ;  the  ship  at  four  fiflhs  of  her  value  at 
the  same  place  ;  and  the  freight  at  one  half  of  that  agreed  on.  Leaven- 
worth V.  Delafield,  (1  Caines  R.  573.)  And  if  the  ship  in  any  case  of 
injury  by  the  perils  of  the  sea,  is  obliged  to  be  sold  in  the  foreign  port, 
her  value  is  to  be  calculated  at  what  she  is  actually  and  bona  fide  sold 
for.  Bell  r.  Smith,  (2  John.  R.  98.)  It  is  admitted,  that  these  rules 
are  somewhat  arbitrary  but  they  are  considered  as  on  the  whole  as  equi- 
table as  any,  that  can  be  adopted. 

Where  a  ship  has  been  voluntarily  run  ashore  to  save  the  ship  and 
cargo,  her  value  is  estimated*  according  to  the  price  at  the  port  of  de- 
parture, at  which  the  voyage  cotamenced,  deducting  a  proper  sum  for 
subsequent  deterioration  by  wear  and  tear,  &c.  Gray  v.  Wain,  (2 
Serg.  &  Rawle,  229.) 

In  Massachusetts,  the  English  rule  seems  generscfly  adopted ;  and  it 
has  been  laid  down,  that  in  averages  and  contributions  the  value  of  the 
property,  asi  between  the  parties  interested  in  the  adventure,  is  to  be  ta- 
ken  as  it  may  be  estimated  at  the  time  and  place  of  adjustment.  Clark 
V.  United  Ins.  Co.  (7  Mass.  R.  365,)  Welles  v.  Gray,  (10  Mass. 
R.  42.) 

And  in  genera],  the  adjustment  is  to  be  made  ia  the  same  way,  whe^ 
ther  the  ship,  freight  and  cargo  belong  to  the  same  person,  or  to  dif- 
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16.  Supposing  therefore  a  general  average  to  be  settled  upon 
the  ship's  arrival  at  the  port  of  destination,  according  to  the 
principles  before  advanced,  it  is  necessary  in  the  first  place  to 
take  an  account  of  the  several  losses,  which  are  to  be  made 
good  by  contribution :  in  the  second  place,  to  take  another  ac- 
.  count  of  the  value  of  all  the  articles  that  are  to  contribute;  in 
which  must  be  included  the  value  of  the  goods;  <&c.  thrown 
overboard,  for  t)therwise  the  proprietors  of  those  goods  will  re- 
ceife  their  full  value  and  pay  nothing  toward  the  loss.  But  as 
this  will  be  most  easily  understood  by  an  example  in  figures,  1 

propose  the  following  case  j  wherein  the  reader  will  sup- 
[*359]  pose  that  it  became  ^necessary  in  the  Dctvns^  to  cut  iht 

cable  of  a  ship  destined  for  Htdl ;  that  the  ship  after- 
wards struck  upon  the  Goodwiuj  which  compelled  the  master  to 
cut  away  his  mast,  and  cast  overboard  part  of  .the  cargo,  in 
which  operation  another  part  was  injured  ;  and  that  the  slli[^ 
being  cleared  from  the  sands,  was  forced  to  take  refuge  in  Ram^- 
gate  harbour  to  avoid  the  further  effects  of  the  storm. 


Amouivt  of  Losses. 

Goods  of  A.  cast  overboard 
Damage  of  the  goods  of  B.  by 
the  jettison         -    -    -    - . 

Freight  of  the  goods  cast  over- 
board    ------- 

Price  of  a  new  cable,  anchor 
"and  mast     -    -    -    -    300 

Deduct  one-third      -    -    100 
Expence  of  bringing  the  ship 
off  the  ftands    -     -    -    -      , 

l^ilotage  and  port  duties  going  ^ 
into  the  harbour  and  out, 
andcommission  to  the  agent, 
who    made    the   disburse- 
ments    ------ 

Expences  there  -    -    -    -  •  - 

Adjusting  this  average      -    - 
Postage      ------- 


£. 


500 
200 

100 
200 
'  50 

100 


25 
4 
1 


Total  of  losses    1,180 


:.*•' 


Value  of  Articlrs  to 

contribitte. 

Goods  of  A.  cast  overboard    - 

Sound  value  of  the  goods  of  ^ 

.B.    deducting  freight  and>l,i** 

charges  ------     5 

Goods  of  C.    -----     -      *>< » 

OfD. 2,f" 

Of E.     -    -    - 5t.. 

Value  of  the  ship      -    -     -     -!}.•• 
Clear    freight,     deducting 
wages,  victuals,  &€.  (v) 


r- 


Total  of  contributory  value  11." 


£.      '     £.         £.         £. 
Then  11,800;    1,180:    100:      lo': 

That  is,  each  person  will  lose  10  per  cent  upon  the   valu 
his  interest  in  the  cargo,  ship,  or  freight. 


[li)  A  writer  of  great  practical  ex- 
perience, is  of  opinion,  that  the  value 
of  the  provisions  should  be  deducted 


not  from  the  fmglit,  but    from 
original  value  of  the  ship.      Sie\ 
on  Average,  p.  02. 
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it 


£. 

Therefore  A.  loses 

-      50 

B.    - 

-    100 

C.    - 

-      50 

D.     . 

-    200 

E.    •• 

.    500 

The  owners 

-    280 

Total 

• 

1,180 

Total   1,180  which  is  the  exact  amount  of  the  losses* 


*Upon  this  calculation  the   owners  are  to  lose  280L,  [*360] 
but  they  are  to  receive  from  the  contribution  380/.  to 
make  good  their  disbursements,  and  lOOZ.  more  for  the  freight 
of  the  goods  thrown  overboard,  or  480^  minus  2807. 

They  thereibre  are  octaallv  to  receiye    •     •  •       -       •       £•  200 

A.  is  to  contribute  50^.  but  nas  lost  5002 ;  therefore  A.  i»  to  re-  ?  ^^q 

ceive       -        -        -        -        -        --        -        -         j*ow 

B.  is  to  contribute  1002.  but  haa  lost  2002.;  ther^ore  B.  is  to  {  ^aq 

receive  -       -•-       -       .       -        -       -        c  *"" 


Total  to  be  actually  received       •       -       £.  750 


On  the  other  hand  C.  D.  and  £•  have  lost  nothing,  ?  ^'       *      ^'n^ 
And  are  to  pay  as  before,  viz.       ...        S  E*       -         500 

Total  to  be  actually  paid  -       -     £.750 

which  is  exactly  equal  to  the  total  to  be  actually  received,* and 
roust  be  paid  by  and  to  each  person  in  rateable  proportion  to 
be  ascertained  by  another  calculation,  with  which  it  is  unnecea* 
sary  to  trouble  the  reader. 

In  tlie  above  estimate  of  losses  I  have  included  the  freight  of 
the  goods  thrown  overboard,  which  appears  to  be  proper,  as  the 
freight  of  these  goods  is  to  be  paid,  and  their  supposed  value  is 
taken  clear  of  freight  as  well  as  other  charges,  although  this  ar- 
ticle is  omitted  in  the  example  proposed  by  Pothier  (a?).  But  I 
find  it  charged  in  an  adjustment  of  general  average  given  by- 
Magens  [y). 

Before  quitting  this  part  of  the  subject,  it  seems  proper  to  no- 
tice a  case,  analogous  to  general  average.  I  allude  to  a  case 
of  salvage  on  capture  and  recapture.    The  question  arose  be- 


(x)  TrmU  de$  Jivant$,  Num.  183.  |    Q^)  1  Magen$,  289. 
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twcen  the  owner  and  charterer  of  a  ship.    The  ship  was  char- 
tered for  a  voyage  out  and  home  at  a  certain  rate  per  too  per 
month,  a  certain  sum  being  payable  at  the  coaunencement  of 
the  voyage,  and  another  at  the  end  of  a  year,  and  the  residue  at 
a  certain  time  after  she  should  be  reported  at  the  Castom  House, 
in  London.    The  two  first  sums  h^d  been  paid  ;  the  own- 
[*361]  er  sued  the  charterer  for  the  *residue.  Salvage  had  been 
•decreed  on  tiie  ship  and  cargo ;  the  latter  and  abo  the 
expence  of  obtaining  restitution  had  been  paid  out  of  the  price 
of  the  goods ;  and  the  charterer  now  claimed  to  set  ojBT  those 
payments  against  the  demand  for  the  residue  of  the  freight.  The 
goods  had  been  sold  for  a  sum  much  less  than  the  amount  of  the 
residue  of  the  freight.    Under  these  circumstances  it  waa  held 
.  that  the  cliarterer  should  not  pay  the  salvage  on  the  goods,  but 
should  pay  a  proportion  of  the  expences  of  obtaining  restitution. 
The  grounds  of  the  decision  appear  to  have  been,  that  the  re- 
capture was  no  benefit  to  the  charterer,  inasmuch  as  it    sub- 
jected him  to  the  payment  of  the  freight,  and  so  was  in  efibct 
beneficial  to  the  owner  only  by  enabling  him  to  demand   the 
freight ;  and*  therefore  he  ought  to  pay  the  whole  salvage,  both 
on  the  goods  and  ship  ;  but  tlie   recapture   having  enabled  the 
owner  to  report  the  ship  at  the  Custom  House,  and  thereby  giv- 
en him  a  right  to  .the  freight,  whether  the  goods  had  been  re- 
stored or  no,  the  restitution  of  the  goods  was  beneficial  to  the 
charterer,  and  therefore  he  ought  to  bear  the  expence  of  obtain- 
ing their  restitution  [z). 

17.  By  the  Civil  Law  the  master  of  the  ship  was  required  lo 
take  care  to  have  the  contribution  settled,  and  to  receive  the 
sums  to  be  contributed,  and  pay  them  over  to  the  losers,  and 
might  sue  and  be  sued  for  them,  or  might  retain  the  goods  for 
the  sums  to  be  contributed  by  their  proprietors  (a).  The  same 
power  of  retaining  the  goods  i^iven  to  the  master  by  the  French 
Ordinance,  and  even  the  further  power  of  sale,  undc^r  the  au- 
thority of  a  magistrate,  to  the  amount  of  the  sums  to  be  con- 
tributed (i).  But  Valin  acquaints  us,  that  this  power  is  never 
in  fact  exercised  in  his  country  (c).     Indeed,  where  contriba- 

(::)  Cox  V.  Mmj,  4  M.  &  S.  152.  I      (a)  Dig.  14.  2.  2.    See  WeUwood, 
What   fs  here  called  the  freight,  is      tit.  21. 


more  properly  the  hire  of  the  ship. 
See  Paul  v,  IJirchf  ante,  p.  172. 


(6)  Liv.  3.  tit.  8.  du  JgL  art*  21. 
(c)  Tom.  2.  p.  211. 
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tion  is  to  be  made  according  to  the  price  of  the  goods 
at  the  place  of  destination,  *the  exercise  of  this  power  [*3G2] 
is  incompatible  with  the  .mode  of  adjustment.  In  this 
coantry,  which  has  no  peculiar  forum  established  for  these  mat- 
ters, but  in  which  the  practice  of  insurance  is  very  general,  it 
is  usual  for  the  broker,  who  has  procured  the  policy  of  insur- 
ance, to  draw  up  an  adjustment  of  the  average,  which  is  com- 
monly paid  in  the  first  instance  by  the  insurers  without  dispute. 
In  case  of  dispute,  the  contribution  may  be  recovered  either  by 
a  suit  in  equity  (i/),  or  by  an  action  at  law  (e),  instituted  by  each 
icidividual  entitled  to  receive,  against  each  party,  that  ought  to 
pay  for  the  amount  of  his  share.  But  a  Court  of  Equity  will 
not  at  the  instance  of  the  sufferer  restrain  the  master  from  part- 
ing with  the  goods  oMhe  other  merchants  if  he  thinks  fit  to  do 
so  (/).  And  in  the  case  of  a  general  ship,  where  there  are 
many  consignees,  it  is  usual  for  the  master,  before  he  delivers 
the  goods,  to  take  a  bond  from  the  different  merchants  for  pay- 
ment of  their  portions  of  the  average  when  the  same  shall  be 
adjusted  (g).  (1) 

It  has  been  already  observed,  that  in  many  foreign  countries, 
some  losses  and  expedces  are  held  to  be  the  subject  of  general 
average,  which  are  not  so  held  in  the  law  of  England,  the  de- 
cisions of  our  courts  being  in  general  founded  on  a  more  strict 
conformity  to  the  principle  of  the  Rhodian  law,  and  confining 
this  general  contribution  to  voluntary  sacrifices,  or  to  matters 
in  the  nature  thereof,  er  consequent  thereupon.  But  where  an 
average  had  been  settled  on  a  different  principle  in  a  foreign 
port,  to  which  the  ship  was  destined,  and  the  merchant  had  in 
order  to  obtain  his  goods  been  obliged  to  contribute  to  expences 


(d)  Shepherd  if  oiheu  v.  Wright, 
Shower's  Pari.  Cas.  18. 

(c)  Marsham  v.  Duirey^  Select  Ca- 
ses of  Evid.  58.  Birklty  Zf  others  v. 
Presgrave^  1  East,  220.  Dobson  if 
others  v.  fVilsonj  3  Campbell,  480. 


(/)  HalleU  V.  Bou^dd,  18  Ves. 
jiin.  187. 

(g)  So  deposed  by  a  gentleman 
very  conversant  with  this  business 
in  the  case  of  Myer  if  others  v.  Vari' 
der  DeyL  Guildhall  Sit.  before  Lord 
Ellenborough,  Cb.  Jus.  Dec.  1803. 


(1)  In  Simonds  v.  White,  (2  Barn.  fi&  Cresw.  605)  it  was  stated  to 
'  be  a  general  rale  of  maritime  law,  that  the  master  is  not  compellable  to 
part  with  the  possession  of  goods,  until  the  sum  contributable  in  respect 
of  them  shall  be  either  paid  or  secured  to  bis  satisfaction. 
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to  which  he  would  not  have  been  contributory  by  the  law 
[^^3J  of  England^  it  being  ^proved  that  the  average  was  settled 

according  to  the  law  of  the  country,  the  merchant  was 
not  allowed  to  recover  back  from  the  master  the  money  so  paid, 
although  both  the  parties  were  British  subjects,  and  the  ship  a 
British  ship  (A).  It  had  been  previously  decided  that  the  holder 
of  a  respondentia  bond  upon  goods  in  a  Danish  ship,  who  had 
contributed  to  general  average,  should  recover  the  amount  of 
his  contribution  from  an  English  underwriter,  on  proof  that  such 
a  security  was  contributory  in  Denmark^  although  it  is  not  con- 
tributory in  England  {%) ;  and  also  that  the  owner  of  goods  should 
recover  on  an  English  policy,  a  contribution,  to  an  average  set- 
tled at  Pisaj  contrary  to  the  English  law,  upon  evidence  that  it 
had  been  usual  for  English  underwriters  topay  in  similar  cases  {k). 
These  two  decisions  took  place  at  nisi  prius.  On  the  other 
hand  it  had  been  decided  by  the  Court  of  King's  Bench,  that  a 
merchant  who  had  paid  a  contribution  to  an  average  settled  in 
Portugal  should  not  recover  the  amount  on  a  policy  of  insurance 
in  the  usual  form,  it  not  being  proved  that  the  adjustment  was 
made  according  to  the  known  law  and  usage  of  the  foreign  conn- 
try,  otherwise  than  by  a  recital  in  the  decree  of  the  foreign  tri- 
bunal by  which  the  average  had  been  settled,  and  which  the 
Court  did  not  deem  to  be  sufficient  evidence  of  that  fact  (7).  (I) 

[k)  Simtmds  8f  another  v.  WhUt^  2  I      ik)  JSTeicman,  v.  CazqUt^  Id.  63Ql 
B.  &  C.  805.  I      (Q  PwDtr  v.  mUtmort^  4  BL  &  & 

(%)  JValpoU  v.  Ewer,  Park,  629.       I  141. 

(1)  See  ante,  note  to  page  350i 
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CHAPTER  THE  NINTH. 


Oi:   STOPPAGE  IN   TRAJNSITU. 


U  When  goods  have  been  shipped  upon  credit,  and  the  con- 
flignee  has  become  a  bankrupt,  or  failed,  the  law,  in  order  to 
prevei^t  the  loss  that  would  happen  to  the  consignor  by  the  'de- 
livery of  them,  allows  him,  in  many  cases  to  countermand  the 
•delivery,  and  before  or  at  their  arrival  at  the  place  of  desti- 
nation to  cause  them  to  be  delivered  to  himself  or  to  some 
other  person  for  his  use.  This  is  usually  called  Stoppage  in 
Transitu. 

2.  This  practice  was  first  sanctioned  and  established  in  the 
Court  of  Chancery,  by  dismissing  claims  of  the  assignees  of  a 
bankrupt  against  a  foreign  merchant  or  his  agent  (a),  and  in  one 
caise  by  a  decree  in  favour  of  a  foreign  merchant  plaintiff  in 
that  Court,  the  master  having  refused  to  deliver  the  goods  either 
to  him  or  to  a  trustee  for  the  creditors  of  the  consignee  (6). 
such  a  court,  however,  will  not  by  injunction  prevent  the  sail- 
ing of  a  ship  in  order  to  enable  a  consignor  to  resume  his  goods, 
which  might  be  highly  inconvenient  to  other  shippers  and  per- 
sons, but  leave  him  to  bis  remedy  at  law,  if  the  goods  be  im- 
properly converted  (c) ;  for  this  right  of  stopping  in  transitu  has 
been  frequently  recognized  and  carried  into  effect  by  the  courts 
of  law.  It  is  founded  on  principles  of  natural  justice  and  equity. 
But  the  law  of  England  is  in  this  respect  more  favourable  to  the 
transfer  of  property,  the  great  subject  of  commerce,  and  less 
attentive  to  the  interest  of  the  seller  of  goods,  than  the 
ancient  civil  law,  or  the  modern  *law  of  many  Europe-  [*365] 


(a)  lo  the  cases  of  Wiseman  v. 
Vamkpui^  2  Vera.  903;  Snee  v.  Pres- 
CO/,  1  Atk.  245. 

{h)  B^^guUa  v.  Lambert^  Ambler, 
999.    It  docs  not  appear  by  tbe  re- 


port of  this  cose  who  the  defendant 
was. 

(c)  Goodhari  v.  Lowe*  2  Jacob  & 
W.  349. 
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an  nations,  which  is  chiefly  founded  on  the  civil  law  {d). 
For  the  civil  law  did  not  in  general  consider  the  transfer  of 
property  to  be  complete  by  sale  and  delivery  alone,  without 
payment  or  security  for  the  price,  unless  the  seller  agreed  to 
give  a  general  credit  to  the  buyer  for  it ;  but  allowed  the  seller 
to  reclaim  the  goods  out  of  the  possession  of  the  buyer,  88  be- 
ing still  the  seller's  own  property  (c).  And  by  the  general  law 
of  France,  in  the  case  of  insolvency,  "  The  seller,  who  has  sold 
"  a  thing,  and  still  lies  out  of  the  money,  which  he  was  to  have 
**  for  it,  if  he  finds  the  thing,  that  he  sold,  in  the  hands  of  the 
"  buyer,  may  seize  on  it,  and  he  is  not  obliged  to  share  it  with 
"  the  other  creditors  of  the  buyer.  And  it  would  be  the  same 
**  thing,  nay,  and  with  much  more  reason,  if  the  owner  of  the 
"  thing  had  given"  (delivered)  "  it  to  the  debtor  to  sell  for 
**  him"  (/).   .  Whereas  by  the  general  law  of  England,  when 

goods  have  been  delivered  into  the  actual  or  constructive 
[*3G6]  possession  of  the  buyer,  they  cannot  be  *rec!aimed,  {g), 

although  if  found  remaining  unsold  in  the  hands  of  an  in- 
solvent factor,  they  may  be  reclaimed,  because  a  delivery  to  a 
factor  does  not  of  itself  alter  the  property. 


(d)  Emtrigon^  speaking  of  the  as- 
filirniiieiil  of  a  bill  of  lading,  says, 
**  Mais  ces  sortes  de  cessions  defer- 
**  cnt  au  cessiounaire  un  simple  droit 
^  ad  rem,  qui  liii  donne  pouvoir  de 
^  requerir  la  delivrance  des  efFets 
"  indiqiies,  sans  le  mettre  en  pos- 
**  session  effective  de  la  chose  meme. 
"  Ainsi,  que  jusqu'  a  ce  que  la  tra- 
"  dition  roeie  ait  ete  faite  dans  un 
"temps  utile  au  porteur  du  connois- 
"  senient,  il  n'a  qu^une  action  per- 
"sonnelle,  qui  est  subordoiuiec  aux 
**  droits  du  tiers.  Jo  crois  done 
"  qu'uiie  pareille  cession  ne  sauroit 
"  nuire,  ni  au  privilege  du  vendeur 
"])rimitif,  non  paye  du  prix,  ni  au 
"  privilege  du  donneur  a  la  grosse, 
"  ni  nux  droits  de  hi  masse  des  ore- 
"  aiicicrs.  Tcllcs  sont  nos  roijles. 
"  Le  connoissement  n'a  januiis  ete 
"  considere  parmi  nous  comnie  un 
"  jiapier  negociable.  Le  transport 
"  du  litre  est  uue  tradition  fcinte, 
"  qui  s'cvanouit  par  la  faillite  on  I'in- 
*'  Kolvabilite  notoire  du  ccdant." 
rjnicnii;on,  torn.  L  p.  31 P,  quoted  by 
Dr.  Hobinaon  in  a  note  to  tho  Con- 


STA5TIA,  6  Rob.  325.  See  sect.  23. 
of  this  chapter. 

(e)  Quod  vendidi,  non  aliter  fit 
ac4;jpientis,  quani  si  aut  pretium  no- 
bis solutum  sit,  aut  satis  eo  nomine 
datum,  vcletiam  fidem  habuenaiiis 
emptori  sine  uUa  satisfactione.  Dii*. 
18.  1.  19.  See  also  id.  eod.  tii.  oi 
and  Dig.  19.  Lia8.aad  14. 4.  d. 
18. 

(/)  DomaJt^s  Civil  Law,  book  4. 
tit.  5.  sect.  2.  art.  3.  See  also  the 
notes  of  the  same  author  on  that 
ariicle,  and  on  book  3.  tit.  1.  sect.  3. 
art.  3.  Where  it  appears  liiat  by 
the  custom  of  some  parts  of  Pranct 
a  person,  who  has  sold  goods  ex- 
pecting to  be  paid  immediately,  may, 
it' he  is  not  paid,  retake  the  go^xis* 
even  out  of  the  possossiou  of  a  sub- 
sequent purcliaser. 

(cr)  In  case  of  a  sale  oiland,  if  tbc 
purchase  money  is  not  paid,  the 
Court  of  Chancery  considers  tiie 
purchaser  as  a  trustee  for  the  scHlt. 
Poltx/en  v.  Moore,  3  Atkins,  272,  oiul 
see  Blackburn  v.  Gre^son,  1  Brown's 
Hep.  ill  Chancery,  4i^.     * 
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3.  The  law  of  England^  however,  will  lend  its  aid  to  carry 
into  effect  the  more  enlarged  rule  of  equity,  which  exists  in 
another  country,  upon  a  transaction  taking  place  there,  as  ap- 
pears by  the  following  case  :  By  the  law  of  Russia,  "  If,  in  case 
''  of  unpaid  debts  or  bankruptcies,  any  body  has  reason  to  6us« 
'^  peet  that  the  debtor  or  bankrupt  has  any  thoughts  of  making 
^'  the  creditor  lose,  and  therefore  loadeth  on  board  of  ship  or 
<*  vessel  goods  or  cargo,  in  such  a  case  the  creditor  is  to 
^  give  notice  in  town  (h)  to  the  head  Judge*  of  the  Courti 
''  (in  districts  to  the  Chief),  that  the  ship  or  vessel,  or 
^^  goods,  or  the  whole  cargo,  should  be  retained  time  enoij^h 
'^  until  the  full  payment  is  made  to  whom  due."  ''In  conse* 
«  quence  whereof,  and  by  virtue  of  that  law,  if  the  seller  or 
''  shipper,  in  case  of  bankruptcies,  can  identify  that  the  mer- 
^'  chandize  belonging  to  him  is  in  Russia  in  ships,  warehouses, 
'^  or  wherever  they  may  bC;  in  such  a  case  the  goods  must  be 
^'  given  back  to  the  sellers  or  shippers,  being  their  property^  and 
''  cannot  be  brought  in  concurs"  (i),  (1)  that  is,  into  the  general 
mass  of  the  buyer's  effects  to  be  distributed  among  his  credi- 
tors. Messrs.  BohtUngk  ^  Co,  of  St  Petersburghj  in  pursuance 
of  directions  from  one  Crane^  of  London,  and  as  factors  for  him, 
shipped  a  cargo  of  Rtcssian  commodities  at  St.  Petersburgh  on 
board  a  ship  chartered  by  Crane^  and  sent  invoices  thereof,  and  a 
bill  of  lading  of  part  to  him,  but  learning  before  the  ship's 
departure  that  some  bills,  drawn  by  them  on  him  in  con- 
sequence of  a  previous  transaction,  *were  unpaid,  they  [*367] 
procured  from- the  master  of  the  vessel  bUls  of  lading  to  their 
mtm  order^  and  sent  them  to  a  friend  in  London^  and  informed 
Crane^  that  he  might  have  the  bills  of  lading  upon  giving  secu- 
rity to  their  friend  for  payment  of  the  bills  of  exchange  to  be 
drawn  for  the  amount  of  the  goods,  otherwise  their  friend  would 
sell  the  goods  on  Crane*s  account,  and  apply  the  proceeds  in 
discharge  of  the  bills  of  exchange.  Crane  in  fact  had  commit- 
ted an  act  of  bankruptcy  before  any  of  the  goods  were  ship- 


(h)  Quere,  Whether    this  should 
not  oe  **  towns"  or  **  a  town  ?" 
(i)  Mercantile  Navigation   Laws 


of  RusatOj  published  25th  June  1781  f 
sect.  138. 


(1)  ^he  general  commercial  law  of  France  does  not  seem  to  differ 
in  substance  from  that  af  England  on  the  subject  of  stoppage  in  tran* 
situ.    See  Code  de  Commerce,  (Lir.  3,  tit.  3,  art.  676,  &c.) 
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ped ;  OD  the  arnTal  of  the  ship  in  Ijimdo*,  fak  asdgnees  de- 
maoded  the  goods  of  the  master,  and  ofiered  to  pay  the  freight, 
6lc.  but  the  master  delivered  them  to  the  friend  of  Bohxiingk  if 
Co.  on  their  account,  in  conformity  to  their  indorsement  of  the 
biils  of  lading.  Whereupon  the  assignees  of  Crtmt  brought  an 
action  against  the  master :  and  the  Court  held,  thai  the  lair  of 
Russia  in  this  case  ought  to  prevail,  although  Bokdingk  if  Co. 
had  not  actually  taken  the  goods  out  of  the  ship,  or  instituted 
legal  process  for  the  recovery  of  them ;  considering  the  mas- 
ter's signature  of  bills  of  lading  to  their  order  to  be  equivalent 
to  a  stopping  in  transitu  or  re-delivery  to  them,  and  to  hsTe  ren- 
dered it  unnecessary  for  them  to  have  recourse  to  the  compul- 
sory process  of  the  law  (A:). 

In  this  case  recourse  was  had  to  the  law  of  Russia  to  sustain 
the  right  of  the  consignor,  because  the  ship  was  understood  to 
have  been  chartered  by  the  consignee,  and  it  was  then  supposed 
that  the  right  of  stopping  in  transitu  did  not  apply  to  the  case 
of  goods  shipped  on  board  a  vessel  of  that  description.  In 
another  case,  however,  that  arose  out  of  the  same  transaction, 
wherein  it  appeared  that  the  contract  was  not  made  in  terms  of 
letting  and  hiring,  but  contained  only  that  the  ship  should  pro- 
ceed to  Pttershurghy  and  there  load  from  the  factors  of  Grant  a 
complete  cargo,  it  was  held  that  the  shippers  might  stop  the 
goods  by  the  law  of  England^  without  the  aid  of  the  Rusnan 

law  {I). 
[*36S]  *A.  But  to  return  to  the  law  of  England.  Let  us  con- 
sider, First,  in  what  cases  generally  goods- may  be  stop- 
ped in  transitu  ;  Secondly,  under  what  circumstances  goods  are 
deemed  to  be  in  transitu-^  and  what  not ;  and,  Lastly,  by  what 
acts  the  right  of  the  consignor  may  be  taken  away,  before  the 
end  of  the  transit.  (1) 

Uc)  hifflis  fy  others  Y.  Ushenoood,  I       (l)  BohUingkv.  bigUSfS^ast^dSU 
1  EiLst,  515.  I 

(1)  The  law  of  America  on  the  subject  of  stoppage  in  traasito  if 
the  same  in  general  as  it  is  in  England.  Stubbs  v,  Lund,  (7  Mass.  R. 
453.)  Illsley  v.  Stubbs,  (9  Mass.  R.  65.)  Hollingsworth  v.  Napier, 
(3  Caines  R.  182.)  Hunn  v.  Bowne,  (2  Caines  R.  38.)  Wood  v. 
Roach,  (2  Dall  R.  180 ;  1  Yated  R.  177.)  Walter  v.  Ross,  (aVash. 
Cir.  R.  283.)  Ryberg  ».  Snell,  (2  Wash.  Cir.  R.  294,  403.)  Con- 
yers  v.  Ennis,  (2  Mason,  236.)    Barrett  r.  Goddard,  (3  Mason  R.  107.) 
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FiBst.  It  shoiiid  be  observed  that  the  act  of  stopping  in 
transiiu  is  an  adverse  act  on  the  part  of  the  consignor  against 
the  consignee.  If  a  consignee  after  an  act  of  bankruptcy  de>*> 
liver  up  the  bith  of  lading  to  another  person  upon  his  underta- 
king to  apply  the  proceeds  of  the  goods  in  discharge  of  bills  of 
exchange  drawn  for  the  price,  and  he  accordingly  receive  the 
goods,  he  cannot  retain  them  against  the  assignees  of  the  bank- 
rupt, although  the  original  consignor  afterwards  approve  of  the 
arrangement :  and  it  seems  that  the  law  would  be  the  same, 
even  if  the  person  vnth  whom  such  an  arrangement  should  be 
made,  were  at  the  time  an  agent  of  the  consignor  (m).  But  if 
the  delivery  of  goods  be  countermanded  hj  the  consignor,  the 
goods  having  been  consigned  upoa  credit,  and  the  consignee  Aats 
ing  failed  of  become  bankrupt^  it  is  the  duty  of  the  master  to  obey 
the  countermand,  and  deliver  the  goods,  not  to  the  consignee, 
but  to  the  order  of  the  consignor.  Such  countermand  and  sub- 
stitution of  a  new  consignee  are  most  easily  effected,  if  the  bill 
of  lading  is  originally  made  for  delivery  to  the  order  of  the  con- 
signor, because  in  that  case  the  consignor  may,  if  he  has  reason 
to  suspect  the  failure,  or  is  afterwards  apprized  of  it,  send  anoth- 
er part  of  a  bill  of  lading  to  a  correspondent  at  the  port  of  des- 
tination, indorsed  in  blank,  or  for  delivery  to  him.  But  the 
countermand  may  also  be  made,  in  the  event  before-mentioned, 
if  the  consignee  is  originally  named  in  the  body  of  the  bill  of 
lading  (n).  For  the  right  of  stopping  in  transitu  does  not  de- 
pend upon  a  supposition  that  the  property  has  not  passed 
from  the  consignor,  but  on  the  ^contrary  is  founded  on  p369] 
an  admission,  that  the  property  has  become  vested  in 
some  other  person.  No  question  can  ever  be  made  upon  the 
right  of  a  man  to  Beize  his  own  goods :  but  the  question  in  cases 
of  stoppage  in  transitu  generally  is,  whether  under  the  circum- 
stances the  consignor  may  devest  the  property  which  has  passed 
to  another,  and  revest  it  again  in  himself  (o).  ^ 

5.  A  person  abroad,  who  in  pursuance  of  orders  sent  by  a 
merchant  of  this  country;  purchases  goods  on  his  own  credit  of 
others,  whose  names  are  unknown  to  the  merchant,  and  who 


(m)  Siffken  if  another  v.  FTray.  6 
East,  371. 

(n)  The  assignees  of  BurghaU  v. 
Moiiardf  1  Hen.  Bla.  365.  note  a. 

67 


(o)  See  Mr.  Justice  BuUer's  opini- 
on in  lAckbomiw  v.  Mason^  6  East, 
27,  28. 
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**  this  priTiIege  prematurelj,  he  has  assmned  a  ri^t  that  did 
**  not  belong  to  biuif  and  the  consignee  will  be  entitled  to  the 
**  delivery  of  the  goods,  with  an  indemoificatiQii  for  the  expeo- 
*^  ces  that  may  have  been  incurred.     In  the  law  of  JEagtoMdj  as 
**  far  as  I  can  collect  it,  and  in  all  books  into  which  I  have  look- 
^  ed,  it  is  not  an  unlimutd  power  that  is  Tested  in  the  coaa^aor, 
**  to  vary  the  consignment  at  his  pleasure  in  all  cases  whaleier. 
"  It  is  a  privilege  allowed  to  the  seller,  for  the  particular  par- 
^  pose  of  protecting  him  against  the  insolvency  of  the  cott- 
^  signee.    Certainly  it  is  not  necessary  that  the  persm  shooid 
^  be  actually  insolvent  at  the  time.    If  the  insolvency  happpii'^ 
f<  before  the  arrival,  it  would  be  sufficient,  I  conceive,  to  jeitiQr 
*'  what  has  been  done,  and  to  entitle  the  shipper  to  the  benefit 
"  of  his  own  provisional  caution.    But  if  the  person  »  mot  m- 
'^  solvent,  the  ground  is  not  laid,  on  which  alone  aach  a 
[*372j  ^'  privilege  is  founded.    Then,  if  Mr.  Kye  *has  proved 
'^  insolvent,  the  shipper  will  have  exercised  his  porivilege ; 
'  "  but  if  he  is  not  insolvent,  and  has  actually  provided  for  the 
^'  payment  of  the  goods,  he  will  be  entitled  to  the  delivery ; 
"  unless  it  can  be  shewn  that  the  right  of  the  shipper  extends 
^  farther  than  I  have  stated  it,  and  that  it  amounts  to  an  oaiiiiH 
^'  ited  right  to  vary  the  consignment  at  pleasure.     Where  goods 
**  are  shipped  without  orders,  such  a  right  exists.    The  seller, 
^^  if  he  may  be  so  described,  retains  an  absoTute  power  over 
^  them,  for  there  is  no  purchase.    But  when  orders  have  been 
*^  received  and  executed,  and  delivery  has  been  made  to  the 
*^  master  of  the  ship,  and  bills  of  lading  signed,  the  seller  is 
*^  fundus  officio,  except  in  the  peculiar  case  in  which  he  is  again 
**  reinstated  by  the  privileges  of  the  vendeur  primiiif.    That  will 
<'  make  it  a  matter  of  fundamental  importance,  that  the  letters 
^'  containing  the  original  order  should  be  produced.    The  mer- 
^'  cantile  law  I  take  to  be  clear  and  distinct,  that  the  seller  has 
^^  not  a  right  to  vary  the  consignment,  except  in  the  case  above 
^^  stated.    The  mischief  and  inconvenience  that  would  ensue 
*'  on  a  contrary  supposition  are  extreme.    The  goods  might  be 
^'  put  on  board,  and  might  lie  at  the  risk  of  the  consignee  for 
^'  two  or  three  months ;  and  if  the  consignor  could  come,  and 
<<  resume  them  at  pleasure,  it  would  place  the  consignee  in  a 
^<  situation  of  great  disadvantage,  that  he  should  be  exposed  to 
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^  the  rM  during  Buch  a  length  of  time,  for  an  object  which 
^*  might  be  eventually  defeated  at  any  moment,  by  the  capri- 
M  cious  or  interested  change  of  intention  in  the  breast  of  the 
*^  consignor.  It  would  be  to  expose  the  consignee  altogether 
"  io  the  mercy  of  the  seller." 

The  learned  Judge  then  proceeds  to  quote  three  cases  from 
Emerigim  (a?),  in  each  of  which  a  French  court  had  ordered 
goods  to  be  deliyered  to  the  original  consignee,  notwith- 
standing a  change  of  destination  by  the  consignor :  *and  [^373] 
then  adds,  "  These  cases  I  consider  to  be  a  clear  expo- 
**  rition  of  the  lliw,  that  persons  having  accepted  orders,  and 
*'  made  the  consignment,  have  not  a  right  to  vary  that  consign- 
^^  ment,  eaxept  in  the  sole  ease  of  insolvency.  The  alteration  may 
*^  be  made  provisionally  without  actual  insolvency  ;  but  if  the 
**  insolvency  does  not  take  place,  the  act  which  has  been  done 
«  is  a  mere  nulity ;  and  the  seller  has  exercised  a  power  to 
*^  which  the  law  does  not  ascribe  any  legal  effect."  In  the  re* 
suit  the  goods  were  restored  to  Kye  (y). 

7.  This  right  of  stopping  goods  in  transitu  does  not  belong 
to  a  person  who  had  only  a  lien  upon  them  without  a  property 
in  them.  And  therefore  if  a  fuller  or  dyer,  who  has  fulled  or 
dyed  cloths,  and  who  is  not  obliged  to  part  with  the  possession 
of  Ibem  until  the  price  of  fulling  or  dying  them  is  paid,  put  them 
on  board  a  ship  for  delivery  to  his  employer  in  pursuance  of 
his  orders,  and  the  employer  fail,  the  fuller  or  dyer  cannot 
countermand  the  delivery,  because  his  lien  and  right  to  retain 
the  cloths  ceased,  as  soon  as  he  parted  with  the  possession  of 
them  (z). 

8.  A  consignor  may  exercise  this  right,  although  a  part  of  the 
pripe  of  the  goods  has  been  paid  by  the  consignee  (a) ;  or  a  bill 
of  exchange  has  been  accepted  by  him  for  the  whole,  and  en- 
dorsed over  to  a  third  person  (ft).  And  an  usage  for  land- 
carriers  to  retain  goods  as  a  security  for  the  general  balance  of 
account  due  from  the  consignee,  will  not  prevent  the  consignor 


(x)  The  learned  Judge  remarked, 
that  he  thought  the  law  of  Prance 
very  important  to  the  case  before 
him,  being  a  Frtnek  coasignment. 


6 


(y)  The  CoNSTAifTiA,  fknncksony 
Rob* 


331. 


{z)  Siseet  ^  another  t.  Pyoh  1 
East,  4. 

(a)  Hodgson  v.  Loy,  7  Ter.  Kep. 
in  K.  B.  So. 

Ih)  Fuse  if  another    v.   H^ray,  3 
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from  reclaiming  them  out  of  their  htnds,  upon  paying  tiie  price 
of  the  carriage  of  the  particular  goods  o&lj  (t).  Nor  will  a 
aimilar  usage,  when  the  carriage  is  to  be  paid  by  tbe  cooaignof', 
aolhorize  the  carrier  to  detain  goods  from  the-  consignee  who 

has  paid  the  price  of  them  (J). 
[*d74]      *9*  Secondly.  Goods  are  deemed  to  be  in  trtmsku  not 

only  while  thej  remain  in  the  possession  of  the  carrier, 
whether  by  water  (e),  or  land  (/),  and  although  snch  carrier 
may  have  been  named  and  appointed  by  the  consignee  ;  bat  ako 
when  they  are  in  any  place  of  deposit  connected  with  the  trans- 
mission and  delivery  of  them,  and  until  they  arrive  at  the  nctbal 
or  constructive  possession  of  the  consignee.  (1) 

10.  If  goods  are  sent  by  sea  to  a  certain  port  to  be  for- 
warded from  thence  by  land  to  the  residence  of  the  consfgnee, 
and  upon  the  ship's  arrival  at  the  port  are  delivered  to  a  wharf- 
inger, who  receives  them  on  the  |)art  of  th^  consignee,  to  be 
forwarded  to  him  accordingly  ;  they  are  «fibject  to  this  right  of 
the  consignor  in  the  hands  of  the  wharfinger  {g) ;  and  the  hnr 
is  the  same  in  case  of  delivery  to  a  packer  appointed  by  the 
buyer  (A) ;  unless  the  warehouse  of  the  packer  be  used  by  die 
buyer  as  his  own,  and  be  the  place  of  tbe  ultimate  destination 
of  the  goods  (t).  (2) 

11.  So,  as  I  have  before  observed,  tbe  master  of  a  Aip,  char- 
tered wholly  by  tbe  consignee,  is  now  held  to  be  a  carrier  in 


1c)  Oppenhcimifatudhtry.Riusdj 
)o8.  &  Pul.  42. 

(d)  Butler  V.  fFooUatf  2  Bos.  & 
Pul.  N.  R.  64. 

(c)  Stokes  V.  La  Riviere,  tried  be- 
fore Lord  Mansfield,  at  Guildhall, 
cited  8  Ter.  Rep.  K.  B.  466. 

(/)  Hunter  if  another  t.  BeaU, 
tried  before  Lord  Mat^fieldf  at  Guild- 


ball,  cited  3  Ter.  Rep.  K.  B.  466. 

(fir)  Mils  if  anofhtr  v.  Boff,  2  Bos. 
&;  PuH.  457. 
[h)  Hunt  if  others  v.   Ward,  K.  B. 
'  cited  3  Ter.  Rep.  K.B.  467. 

(i)  ScoU  fy  others  v.  PdiiL  3  B<^ 
&  PuU.  469. 


(1)  Our  Law  is  tbe  same.  Stubbs  v,  Lund^(7Ma8s.  R.  453.)  Ills- 
ley  V.  Stubbs,  (9  Mass.  R.  65.) 

(2)  Where  goods  are  to  be  delivered  to  the  vendee  at  a  particolar 
place,  the  transit  in  general  continaes  until  they  are  delivered  to  him 
at  that  place ;  but  if  by  his  own  act  he  prevents  the  delivery,  which 
otherwise  in  the  ordinary  course  would  take  place,  and  does  any  ael 
equivalent  to  taking  possession,  tbe  transit  is  thereby  terminated.  Fo£- 
ter  o.  Frampton,  (6  B*  &  Cresw.  107.)    Post,  note  to  page  375  (2). 
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wbotge  bands  gooda  may  be  stoi^ped  (Jk).  But  where  a  ship  bad 
been  hired  by  the  consignee  for  a  teim  of  years,  and  was  fitted 
out,  victunllad,  and  manned  by  Mm,  and  goods  were  put  on 
boaid  thereof,  to  be  sent  6y  Mm  on  a  ineroavtAle  adventure,  for 
which  he  bad  bought  them ;  it  was  held  that  the  consignor  coukl 
not  slop  them ;  the  consignee  being  in  that  case  the  owner  of 
the  ^hip  pro  tempore^  and  the  delivery  of  the  goods  on  board 
thereof  being  equivalent  to  a  delivery  into  a  warehouse 
belonging  to  ^him,  and  the  transit  being  in  eflfect  a  tran-  [*375} 
^tfram  and  not  to  him  {I).  (I) 

12.  In  a  case  of  goods  sent  by  a  waggon,  which  arrived  at  the 
inn  in  hondon,  where  the  waggon  usually  put  up,  and  were  there 
attached  by  a  creditor  of  the  vendee,  according  to  the  custom 
oi  London^  and  which  in  that  situation  were  claimed  by  his  as-* 
signee,  he  having  become  bankrupt  and  marked  by  the  ass^neei 
it  was  held  that  the  vendor  could  not  afterwards  countermand 
the  delivery ;  the  goods  being  deemed  to  have  arrived  at  the 
end  of  theijr  destined  journey ;  and  the  assignee  to  have  dcHie 
that,  which  waa  equivalent  to  taking  actual  possession ;  the  re- 
moval of  the  goods  being  impracticable  on  account  of  the  at- 
tachment (fft).  The  question  arose  between  the  vendor  and  the 
assignee,  who  after  a  claim  made  by  the  vendor  obtained  po8*> 
session  of  the  goods,  the  attachment  being  taken  off.  An  at- 
tachment of  this  sort  laid  upon  goods  in  the  hands  of  a  wharf- 
inger does  not  defeat  the  right  of  the  consignor  (n). 

A  delivery  of  goods  to  an  agent  of  the  buyer  residing  at  a 
sea-port,  with  whom  they  are  to  remain  until  the  buyer  sends 
orders  for  shipping  them  to  a  foreign  country,  is  in  effect  a  de- 


(k)BQfMngk  v«  h^lissj  3  East, 
381. 

(I)  Fwdtr  %f  anMtr  v.  MTaggart 
^  others,  tried  before  Mr.  Justice 
Grose^  at  Bristol,  and  cited  7  Ter. 


Rep.  K.  R  443.  and  in  the  caw 
mentioned  in  the  text. 
ME^  V.  HurU,  3 Ter.  Rep.  K. 

(n)SnWi   if  another  v.   Goss^  1 
Camp.  282. 


(1)  The  general  principle  is^  that  if  no  farther  delivery  than  that  to 
the  master  is  contemplated  by  the  parties,  as  where  the  goods  are  to  be 
transported  for  the  account  of  the  consignee  to  a  foreign  market  for 
sale,  and  no  actual  possession  is  intended  by  the  consignee,  there  the 
transit  is  at  an  end.    Stubbs  i;.  Lund,  (7  Mass.  R.  453.) 


-    I  -  *  '^ 


til  vifa-  Lit  A  u«t  iai>,-:  rf 

i^jw^t^fs,  til*  t  rT*r  a3d 

[*^^.]      ♦IS-  Wbere  a  icLp.  wti-ci  ocs&t  to 

9«ira£.i  sie,  caoK  isto  port  vh^j^t 
ffi;n'«<re«  of  the  cot:£?Dee.  who  had  r&cemd  the  IkZI  of 
i>ot  bad  b^3C/xae  bkZikrapt,  ireiit  oa  bmid 
el^fjed  the  gofAi^  and  opened  sotne  of  ibe 
penoD  oo  h^j^rd  to  keep  po»e«oa.  and  the  ship  tw  igg  ok  Cac 
laoie  day  ordered  oat  c^  port  to  peribm  qvaiaatiBe.  aai  i3 
agent  of  the  coii«igiiory  baTing  iccciwd  another  bQl  of 
elair/ied  the  goods  of  the  master  daring  the  pufotuMce  oft 
nuitiDe  :  It  was  held  bj  Lord  JEeity!>a,  at  the  trial  of  i 
tirought  bjr  the  cooiignor  against  the  asngnees,  who 
obtained  poftsesifion  of  the  goods,  that  the  right  of  the 
to  stop  the  goods  in  transitu  existed  when  the  chiiB 
oo  bis  behalf,  because  the  rojage  was  not  at  an  end  util  the 
performance  of  the  quarantine,  and  the  consignee  had  no  power 
to  devest  the  right  of  stopping  in  transitu,  by  takh^ 

(6)  Dizcn  if  others  r.  BaldnDtn^  5 
Kfl«rr,  175,  Hee  niso  Luds  %f  anoOvar 
r.  Wright,  3  Bos.  U  PuL  330. 


(p)  Bmst  if  amMtr  aiMfri  t. 
Ptck/ard  if  anoOur,  1  Moore  5^ 
and  8  Taunton  83. 


(2)  It  is  a  general  rale,  that  where  goods  are  sold  to  be  sent  to  a 
particular  destioatioo  named  by  the  rendee,  the  right  of  the  vendor  to 
stop  them  continues,  until  they  arrive  at  that  place  of  destination. 
Therefore,  where  goods  were  purchased  by  a  commission  agent  at 
Manchester  for  A.,  to  be  sent  to  Lisbon ;  A.  had  no  warehouse  at  Man- 
cbcHter,  and  the  vendor  delivered  the  goods  to  the  commission  agent, 
who  was  to  send  them  to  Lisbon,  it  was  held,  that  the  right  to  stop 
them  continued  until  their  arrival  at  Lisbon.  Coates  v.  Railton,  (6 
Barn.  d&  Cres.  422.)  This  case  is  distinguishable  from  Rowe  0.  Pick- 
ford,  for  there  no  ulterior  place  of  destination  was  named  to  the  ven- 
dor ;  the  carricr^s  warehouse  was  the  wareliouse  of  the  buyer.  See 
ante,  note  to  page  374^  (2). 


OF  9F0PPAGC  m  TRANSITU.  SK 

belnre  tf»e  ^ivJusIoq  of  the  vojf^fe.  The  plaintiff  o|MtajQed.  % 
yefdict,  and  the  opinion  of  his  Lordship  ivas  afterwards  sanctioq- 
ed  b/  the  Court  of  King's  Bench  on  an  application  for  a  new 
trial.  The  doctrine  of  this  case  is  in  ex^ct  conformity  to  thj^ 
tenor  of  a  biJU  of  lading,  by  which  the  master  ^wayn  engages 
to  cleliiKer  the  goods  aJt  the  place  of  destination^  and  wbic)|  there- 
fore gives  no  aiithority  to  the  consignee  to  demand  them  ie/bre 
their  arrival  at  that  place  (9).  (1) 

14.  By  an  act  of  parliament  made  for  securing  the  duties 
payable  ppon  the  importation  of  wine,  the  proprietor,  importer, 
or  Cimsignee,  was  required,  within  iMotnb\i  days  afler  the  ship 
has  been  entered  at  the  Custom  House,  to  make  an  entry  of  the 
wine,  pay  the  duties,  and  land  the  wine  \  upon  &ilure  the  wine 
was  to  bf)  conveyed  to  the  King's  warehouse,  aiyi  if  the  duties 
were  not  paid  withia-^^fi  months,  to  be  publicly  sold,  to  de- 
fray the  duties  and  expences,  and  the  overplus  (if  any) 
to  be  paid  to  the  proprietor  or  other  ^person  authorised  [^377] 
to  receive  the  same  (r).    This  statute  gave  occasion  Co  a 
question  upon  the  subject  ppw  under  cofisideration.    A  quanti- 
ty of  wine  arrived  here  consigned  to  Leyland  4*  Craggy  by  whom 
it  was  ordered,  and  who  had  accepted  a  bill  drawn  upoi^  ^091 
lor  the  amount.    They  did  not  enter,  or  pay  the  duties  for  it 
within  iwmty  days,  but  before  the  expiration  of  that  period  be- 
came bankrupts,  and  the  bill  accepted  by  them  was  not  pai4- 
The  wine  was  conveyed  to  the  King's  warehouse  according  to 
the  statute.    The  assignees  of  Leyland  fy  Cragg  first,  and  after 
them  an  agent  of  the  consignor,  claimed  the  wine  of  the  officers 
of  revenue  within  the  three  months.    The  wine  however  was  not 
delivered  to  either  party,  but  was  publicly  sold  at  the  expiration 
of  the  three  months,  and  the  assignees  of  Leyland  fy  Cra^ 
brought  an  action  against  the  broker  for  the  overplus  price. 
Hie  question  in  the  cause  therefore  was,  whether  the  claim 
made  by  the  agent  of  the  consignor  was  a  legal  stoppage  of  the 
goods  in  iranntUj  before  they  had  come  to  the  possession  of  the  con^ 
signee ;  and  Lord  Kenyonj  before  whom  the  cause  was  tried, 

(q)  HM  T.  Poumal  fy  anaOur,  1     section  is  repealed  by  the  6  Geo.  4. 


£8pin.  N.  P.  cases,  $^42. 


c.  105.  s.  179,  and  a  general  provi- 


(r)  26  Geo.  a  c  59.  stcL  4.    This     sion  introduced  by  c  107.  $.  Id 

(1)  See,  however^  Foster  0.  Frampton,  (6  Bam.  A  Ores.  107.) 
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held  it  to  be  so,  and  the  plaintiffs  &iled  in  their  mrit  (t).  This 
doctrine  was  recognized  and  adopted  by  Lord  EUenbimnigk  in  a 
aobsequent  case  relating  to  wine  sent  to  the  King's  warehouse 
under  this  statute,  which  wiU  be  more  fully  stated  for  another 
purpose  in  a  subsequent  part  of  this  chapter. 

In  these  last  cases  the  claim  was  made  before  the  time  arrir- 
ed  at  which  the  consignee  had  a  right  to  take  actual  possession. 
In  the  case  of  the  goods  brought  by  the  waggon  to  the  inn,  that 
time  was  arrived  :  the  exercise  of  the  right  was  alone  prevented 
•  by  an  extrinsic'^  circumstance  wholly  unconnected  with  the  con- 
veyance or  delivery  of  the  goods. 

15.  Where  the  master  bad  begun  to  onload,  and  had  ae-* 
[*378]  tually  delivered  part  of  a  cargo  of  grain,  a  bill  of  *€X- 
change  having  been  drawn  and  accepted  for  the  whole, 
it  was  determined  that  the  consignor's  right  to  countermand  was 
wholly  at  an  end,  and  could  not  bo  exercised  over  the  residue 
of  the  cargo  (t).  fiut  where  a  carrier  having  landed  a  part  on  a 
wharf  of  the  consignee,  resumed  it,  and  took  the  whole  to  his 
own  premises  in  order  to  secure  his  own  demand  for  freight  and 
carriage,  this  was  held  not  to  be  such  a  delivery  as  to  put  an 
end  to  the  right  of  the  consignor  (i^).  And  where  the  master 
had  actually  delivered  the  goods  to  the  person  by  whom  they 
were  ordered,  and  at  whose  risk  they  were  to  be  imported,  it 
was  held  that  the  consignor  could  not  reclaim  them,  although 
the  bill  of  lading  was  for  delivery  to  the  consignor,  and  was  mi- 
indorsed,  and  the  bill  of  exchange  drawn  for  the  price  had  been 
dishonoured  (x).  In  this  last  case  the  propriety  of  the  delivery 
as  between  the  consignor  and  the  master  seems  doubtfal.  If 
goods  are  delivered  to  a  vendee  at  a  wharf,  and  shipped  there 
in  his  name  with  the  assent  of  the  vendor,  no  subsequent  stop- 
[iage  can  take  place  (y).  But  if  a  carrier  after  notice  from  the 
vendor  to  stop  goods,  does  by  mistake  deliver  them  to  the  ven- 
dee, the   right  of  the  vendor  will  not  be  tak^n  away,  even 


'  {*)  JSTorOiey  fy  another  v.  Fidd,  2 
Bfipin.  N.  P.  cases,.  613. 

(i)  Sluby  i{  anoiker  v.  Utyward  if 
others,  2  Hen.  Blac.  504. 

(u)  Crawshay  &■  others  v.  EadeSf 
1  B.  &  C.  181. 


(r)  Coxe  if  ciihert   v.  Harden    4' 
otherSf  4  East,  211. 

iy)  Noble  V.  Adams,  7  TauatoD^ 
59.  and  2  Marshall,  ^m. 
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though,  owing  to  the  vendee's  having  become  bankrupt,  the 
goodg  may  have  passed  into  the  hands  of  his  asmgnees  (^)  (1) 

It  sometimes  happens  that  goods  intended  for  exportation  are 
sold  under  a  contract  to  deliver  them  on  board  a  vessel  named 
by  the  buyer.  In  such  a  case  the  seller  may  retain  his  proper- 
ty in  the  goods  by  taking  a  receipt  for  them  from  the  person  in 
charge  of  the  ship,  so  long  as  he  keeps  this  rieceipt  in  bis  own 
hands,  the  shipment  not  being  under  such  circumstances 
a  complete  delivery  to  the  buyer  (a).  He  will  also  re-  [*S79] 
tain  his  right  to  the  goods,  at  least  as  against  the  master 
of  the  ship,  if  he  demand  a  receipt  in  his  own  name  at  the  time 
of  the  shipment,  although  the  receipt  be  not  delivered,  and  the 
master  afterwards  sign  and  deliver  a  bill  of  lading  to  the  buyer, 
who  becomes  insolvent  before  the  departure  of  the  ship  (6). 

15.'  i.  Goods  are  frequently  sold  upon  credit  while  they  re- 
main in  the  custody  of  a  warehouseman,  who  is  to  deliver  them 


(z)  Litt  if  anotker  v.  Coioly  if 
others,  7  Taunton,  169.  and  2  J&ar- 
&haU,457. 

(a)  Craven  if  another  v.    IbfdeTf 


6  Taunt.  433.  and  2  Marshall,  127. 

(6)  B^dt  if  Ha^dd,  5  B.  &  A. 
632. 


(1)  The  delivery  by  the  master  of  the  vessel  to  the  consignee  of  the 
bill  of  lading  retained  by  the  master  for  his  ovfn  use,  does  not  vest  in 
the  consignee  the  legal  right  to  the  property,  if  he  would  not  otherwise 
possess  it  Walter  v.  Ross,  (2  Wash.  Cir.  R.  283.)  In  this  case,  it 
seems  to  have  been  thought  by  the  Court,  that  *^  the  possession  of  a  bill 
''  of  lading  to  order,  not  indorsed,  a  promise  by  the  shipper  to  indorse 
*'  it,  or  to  send  a  bill  of  lading,  or  perhaps  ereq  a  letter  of  advice  stating 
'^  the  shipment  to  be  to  a  particular  person,  may,  as  between  these  parties^ 
<<  and  where  the  consideration  is  paid,  give  to  the  consignee  an  equir 
"  table  title  sufficient  to  countermand,  and  even  to  defeat  the  legal 
*'  light  of  the  holder  of  t^e  bill  of  lading,  with  notice  of  the.circum- 
**  stances.'' 

If  the  consignee  of  goods  should  make  a  bill  of  sale  of  them  before 
they  came  to  his  possession  at  the  end  of  the  voyage,  and  before  he  has 
received  the  bill  of  lading,  the  consignor  may  stop  them  in  transitu,  Or 
direct  a  different  delivery,  and  the  vendee  would  have  no  title  by  such 
sale  against  him.    Ulsley  t;.  Stubbs,  (9  Mass.  R.  67.) 


(2)  See  ante,  note  to  page  375,  (1),  and  Stubbs  v.  Lund,  (7  Mass* 
R.  453.) 
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15  the  buyer  lipon  receiving  an  order  for  Hiat  ptirpoie  firom  itm 
sefler.    In  such  cases  the  custody  of  the  warehoownaa  kas 
been  sometimes  considered  as  in  the  nature  of  a  ttamit }  and 
questions  have  arisen  as  to  the  power  of  the  MHer  to  ooMMer- 
mand  an  order  that  may  have  been  received  by  the  wirebotiae- 
man,  upon  discovering  the  insolvency  of  the  buyer*    Upn  mack 
a  question  it  is  .important  to  ascertain  whether,  aecordihg  to 
the  nature  and  subject-matter  of  the  contract,  any  othet  act  en 
the  part  of  the  seller  is  to  precede  the  actual  delivery  ^of  fte 
goods.    If  nothing  is  to  precede  it,  and  the  order  has  been 
handed  by  the  buyer  to  the  warehouseman,  and  he  baa  made 
the  usual  entry  in  his  books  changing  the  name  of  the  proprie* 
tor  (e) ;  or  even  if  he  has  not  made  such  entry  (d) ;  the  kamding 
of  the  order  to  the  warehouseman  is  a  constructive  taking  pos- 
session by  the  buyer,  and  the  ordetr  cahnot  be  countermanded. 
A  fortiori  it  cannot  be  countennanded  if  the  buyer  has  actually 
removed  from  the  warehouse  a  part  of  an  entire  quantity  of  goods 
sold  at  one  fixed  and  entire  price  (e).    But  if  any  thing  is  to  be 
previously  done  on  the  part  of  the  seller  to  ascertain  the  amount 
of  the  price,  or  to  ascertain  and  perfect  the  specific  subject  of 

the  sale,  such  for  instance  as  weighing  the  goods  (/), 
[*380]an  order  for' delivery  may  be  countermanded  'before 

such  previous  act  has  been  done.  Thus  where  a  person 
contracted  to  sell  all  his  starch  then  lying  at  the  warehouse  of 
another,  at  a  certain  price  per  hundred  weight  to  be  paid  for  by 
a  bill  of  exchange,  and  a  certain  number  of  days  was  allowed 
for  the  delivery,  and  the  Seller  wrote  an  order  to  the  warehouse- 
man, to  weigh  and  deliver  all  his  starch  to  the  buyer,  and  the 
buyer  handed  the  order  to  the  Vvarehouseman,  who  weighed  a 
part  which  the  buyer  removed,  and  then  the  buyer  failed  before 
the  residue  was  weighed,  it  was  held  that  the  seller  might  law- 
fully countermand  the  delivery  of  the  residue  (gf).  So  where  a 
quantity  of  oil  in  casks  was  sold,  and  according  to  the  course 
of  trade,  the  casks  were  to  be  searched  by  the  seller's  cooper, 
the  quantity  of  impure  matter  to  be  ascertained  by  a  person  at- 


(c)  By  Lord  EUMomufK  Ob.  J. 
id  Harman  if  others  v.  JMtrson  tf 
Mer^y  d  Camp.  24a 

(d)  In  the  same  case  aflerwords 
by  the  Court,  Ibid. 


(e)  JZniunoml  if  ofhtn  r^Aier- 
stmt  1  Bos.  &  Pul.  N.  R.  69. 

(/)  rmiers  ^  Men  v.  L§p  fr 
another.    Holt's  N.  P.  la 

ig)  Hantm  V  muUher  v.  ^faer,  6 
East,  614. 
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telidiQg  on  faihftlf  of  both  partiea,  and  the  cadu  to  be  filled  up. 
at  the  seller's  ^rpenoe,  it  was  held  that  the  order,  which  bed 
been  deiivered  (o  the  warehoosemany  might  be  counteiniaiided 
befine  these  things  were  done  (A).  On  the  other  hand  upon  « 
sale  of  ten  tons  of  oil,  bei^g  part  of  forty  tons  contained  in  one 
cist^a^  where  nothing  remained  to  be  done  except  to  draw  off 
the  ten  frcMoa  the  fprtj,  it  was  determined  that  the  seller  could 
not  eounlennand  the  order  after  it  had  been  placed  in  the  hands 
of  the  warehouseman  (t).  But  although  something  may  remain 
to  be  done,  so  that  the  delivery  be  not  complete,  yet  if  the  buyer 
sell  the  goods  to  a  third  person,  and  the  wharfinger  certify  to 
such  third  person  that  he  has  transferred  the  goods  to  his  acr 
count,  who  thereupon  pays  the  price,  the  wharfinger  thereby 
makes  himself  responsible  to  the  third  person,  and  can- 
not ^defend  himself  against  his  claim  under  the  right  of  [^381 J . 
the  first  seller  to  stop  the  goods  (k.)  (1) 


{h)  WaUaet  if  others  v.  Breeds  $f 
anoth^^  13  East,  522. 

(t)  WMtehowt  if  otken  V.  Ihut  if 
others,  12  East,  614. 

The  several  cases  of  Mnde  ▼. 
Jfkiidiouse  if  another,  7  East,  558. 
Hurry  if  others  v.  Mangles  if  others 


▼.  Furndl  if  another,  '2  Camp.  240 
ami  l^eld  v.  Burkes  &  anoffter,  14 
East,  308.  may  be  consulted  witb 
advantage  by  the  reader.  They 
are  not  quoted  in  the  teat,  becanse 
tbejr  seem  to  be  qaestions  upoB  the 
vesting  of  the  property. 


1  Camp.  451    Rugg  if  others  v.  M^  |      {k)  Hmses  ^  tmother  &  P^alsm  &, 
nett  if  others,  11  East,  210.    Zagury  \  anomer,  2  B.  &  C.  540. 


(1)  Our  Law  turns  upon  the  like  distinctions.In  general,  if  the  ven- 
dor gives  the  vendee  an  order  on  a  store-keeper,  in  whose  possession  the 
goods  are,  for  their  delivery,  the  tVansit  is  at  an  end.  Hollingsworth  v. 
Napier,  (3  Oaines  R.  162.) 

If  the  consignee  dies  before  the  goods  arrive,  and  afterwards  they  ar- 
rhre,  «nd  are  taken  possession  of  by  hb  administrator,  the  estate  being 
insolvent,  the  transit  is  determined,  and  no  right  of  steppage  eKiatB. 
Cony^ra  v.  Enais,  dtc,  (2  Mason  R.  236.) 

And  where  goods  are  sold^  lying  in  the  vendor's  warehoase,  on 
eredit,  and  they  are  sold  by  marks  and  nnmbers,  so  that  no  fiirther  de- 
signation is  necessary,  and  it  is  a  part  ccmsideration  of  the  bargain,  that 
they  may  remain  there,  rent  free,  at  the  option  of  the  vendee,  and  £or 
his  benefit,  until  the  vendor  shall  want  the  room,  there  is  in  point  of 
law  a  complete  delivery  of  the  goods,  and  the  transit  is  ended,  as  mnch 
as  if  the  good  were  in  the  warehouse  of  a  stranger.  Barrett  v.  Goddard^ 
(3  Mason  R.  107.)  See  Fostsr  v.  Frampton,  (6  B.  &,  Cresw.  107.) 
Post,  note  to  page  375,  (^) 
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16.  Lastly,  we  are  to  ccMisider  by  what  acts  the  r^;ht  of  the 
consignor  may  be  taken  away,  before  the  end  of  the  trannt. 

Since  the  publication  of  the  former  editions  of  this  book,  this 
subject  has  received  the  attention  of  the  legiriatore,  and  acts  of 
parliament  have  passed  (/),  by  which  the  matter  will  in  many 
cases  be  governed  in  future.  The  legislative  enactOMasCs  are 
in  part  confirmatory  of  the  common  law,  and  in  part  an  impor- 
tant alteration  of  it.  The  following  abstract  of  thesE  will,  it 
is  hoped,  be  found  correct  and  useful : 

The  person  in  whose  name  goods  are  shipped  is  to  be  deearod 
the  true  owner  thereof,  so  far  as  to  entitle  the  consignee  to  a 
lien  there^m  in  respect  of  any  money  or  negociable  security  ad- 
vanced by  him  to  such  person,  or  received  by  such  person  to 
his  use,  if  he  has  not  notice  by  the  bill  of  lading  or  otherwise,  ut 
or  before  the  advance  or  receipt  that  such  person  is  not  the  ac- 
tual and  bona  fide  owner  of  the  goods ;  and  such  person  diatl 
be  taken  for  the  purposes  of  the  act  to  have  been  entrusted  with 
the  goods  for  the  purpose  of  consignment  or  of  sale,  unless  the 
contrary  be  made  to  appear  (m).  So  also,  a  pers<Mi  intrusted 
with  and  in  possession  of  a  bill  of  lading,  or  of  any  of  the  war- 
rants, certificates  or  orders,  mentioned  in  the  Act,  is  to  be  deem* 
ed  the  true  owner  of  the  goods  described  therein,  so  far  as  to 
give  validity  to  any  contract  or  agreement  msAe  by  him  for  the 
sale  or  disposition  of  the  goods,  or  the  deposit  or  pledge  iheret^f 
if  the  buyer,  disponee  or  pawnee,  has  not  notice  by  the  document 
or  otherwise,  that  such  person  is  not  the  actual  and  bona 
\^^S2'] fide  ^owner  of  the  goods  (n).  But  if  such  person  de- 
posit or  pl^ge  the  goods  as  security  for  a  preexisting 
debt  or.demand,  he  who  so  takes  the  deposit  or  pledge  without 
notice  shall  acquire  such  right,  title  or  interest,  and  no  fiirther 
or  other  than  was  possessed  by  the  person  making  the  deposit 
or  pledge  (o).  And  further,  any  person  may  contract  fw  As 
purchase  of  goods  with  any  agent  entrusted  with  the  goods,  or 
to  whom  they  may  be  consigned,  and  receive  and  pay  for  tike 
same  to  the  agent,  noimthstanding  he  shatt  have  notice  that  the 
party  with  whom  he  contracts  is  an  agent,  if  such  contract  uid 


(I)  4  Geo.  4.  c.  93.  and  6  Geo.  4.  c. 
94.  The  last  Act  was  passed  to 
alter  aad  amend  tl\e  first,  and  there- 
fore the  enactments  of  the  last  only 
are  abridged  in  the  text. 


(m)  6  Geo.  4.  c.  94.  $.  1. 
(n)  6  Geo.  4.  c.  94.  sect.  2. 
(o)  Id.  sect.  3. 
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payment  be  made  in  the  ordinary  and  usual  course  of  business 
and  be  has  not  at  the  time  of  the  contract  or  payment,  noticb 
that  the  agent  is  not  authorized  to  sell  or  to  receive  the  price(p). 
Also,  any  person  may  accept  any  goods,  or  any  such  document 
as  aforesaid,  on  deposit  or  pledge  from  any  factor  or  agent,  not* 
wUhimuUng  he  shall  have  notiee  that  the  party  is  a  factor  or  agent ; 
but  in  such  case  he  shall  acquire  such  right,  title  or  interest,  and 
no  further  or  other  than  was  possessed  by  the  fiictor  or  agent  at 
the  time  of  the  deposit  or  pledge  (q). 

It  is,  however,  provided,  that  the  act  shall  not  prevent  the 
true  owner  of  the  goods  from  recovering  them  from  his  factof 
or  agent,  before  a  sale,  deposit  or  pledge,  or  from  the  assignees 
of  such  factor  or  agent,  in  the  event  of  his  bankruptcy :  nor 
from  the  buyer  the  price  of  the  goods,  Subject  to  any  right  of 
set-off  on  the  part  of  the  buyer  against  the  factor  or  agent :  nor 
from  recovering  the  goods  deposited  or  pledged  upon  repay-* 
ment  of  the  money,  or  restoration  of  the  negociable  instrument 
advanced  on  the  security  thereof  to  the  factor  or  agent ;  and 
upon  payment  of  such  further  money,  or  restoration  of  such 
other  negociable  instrument  (if  any)  as  may  have  bqen  advanc* 
ed  by  the  factor  or  agent  to  the  owner,  or  on  payment  of 
money  ^equ^l  to  the  amount  of  such  instrument :  nor  [*383] 
from  recovering  from  any  person  any  balance  remaining 
in  his  hands  as  the  produce  of  a  sale  of  the  goods,  after  deduct- 
ing the  money  or  negociable  instrument  advanced  on  the  secu- 
rity thereof  And  in  case  of  the  bankruptcy  of  the  &ctor  or 
agent,  the  owner  of  the  goods  so  pledged  and  redeemed  shall  be 
held  to  have  discharged,  pro  tanto^  his  debt  to  the  estate  of  the 
bankrupt  (r). 

I  am  not  aware  that  any  case  has  hitherto  been  decided  upon 
the  construction  of  these  enactm^ts.  They  appear,  as  I  have 
before  observed,  to  be  partly  a  confirmation,  and  partly  an  alte- 
ration of  the  law :  and  as  a  knowledge  of  the  former  state  of  the 
law  is  often  very  useful,  even  after  an  alteration  has  been  made, 
it  has  been  thought  advisable  to  retain  the  contents  of  the  last 
edition  on  this  subject,  with  a  reference  to  some  subsequent  de- 
cisions. 

aid.  Hd.  4.  I      (^)  6  Geo.  4.  c.  d4. «.  & 

Id.  itd.  5.  I 


•«er^wl,irA»  bOI  arU^  be  at^MDyaiii*  ft 
to  tfM  easHgnee  ;  or  hciag  Bade  fm^dn^rj  lo  ilw  tmam^m 
or  aaiffna,  or  to  ofder  «r  aMigM,  be  JwimnJ  b;  tbe  o^i^^h; 
ehber  to  ■  tbini  pcnoa  by  same,  wpaeaUr  wiihoat4a*p*- 
ling  07  fMnoa,  it  nqr  tm  tbe  int  neir  b«  tboi^t  ibM  ikt 
perm  otawdia  tbsae  twofitMcans,or«boMibeboUe«of|hi 
taMnmest  is  ibe  latter  ca*e,  bas  aaibontf  la  <lttpw  «f  ibe 
l^oadi  a«  be  ntaj'  tbiok  proper. 

lo  what  fbtlowithe  word  roiin^r*^  will  be  iwe4  to  (koownck 
a  pcrjKtn,  and  the  bill  of  lading  spokea  of  is  to  be  nndcntoad  u 
hWitifi  fvilhin  mm  of  these  (bree  dedcripljooa  lui  ntoutooaed, 
unlcM  the  contrary  is  [XHiited  oat. 

In  point  of  practice  it  frequently  happens  that  ;i 
having  rccciTvd  the  bill  of  lading,  s«IU  the  go -• : 
tic  coniiidcration,  or  raiacs  money  upon  tfaent,  l»-l  ' 
vnl,  and  dclivcro  over  tlie  bill  of  ladiug  to  a  lliiid  pers^^u,  nbi<  u 
wholly  ignurant  of  the  nature  or  tenns  of  ihe  coDugiimcnt,  uad 
does  not  know  that  the  consignee  is  not  absolutely  entitled  <d  fv- 
ccivc  and  diipoKc  of  them  ;  under  such  circumstnocegaTcry  tm- 
portant  (luealion  of  law  has  arisen  upon  the  right  of  the  cotu^w 
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to  countermand  the  delivery  as  between  him  and  the  person  to 
whom  the  bill  of  lading  has  been  thus  delivered,  without  any 
fraud  or  collusion. 

Of  the  frequency  of  the  practice  to  assign  bills  of  lading 
among  merchants,  and  the  conveniency  of  the  practice  in  many 
cases,  there  is  no  doubt ;  but  not  every  mercantile  practice  of 
frequent  use  and  even  of  general  convenience^is,  or  ought  to  be- 
come, in  all  its  consequences,  a  part  of  the  law  of  the  land ;  far 
if  such  a  rule  were  adopted,  the  law  must  in  many  cases  depart 
from  its  own  principles,  and  vary  with  the  varying  fashions  of  the 
times ;  nevertheless,  the  law  of  England  does  adopt  into  its  owa 
bosom  many  of  the  ancient  customs  and  usages  of  merchants, 
and  stretch  forth  its  arm  to  assert  and  maintain  tbem, 
when  they  are  ^found  consonant  to  legal  reason  and  legal  [^%^] 
wisdom,  and  most  especially  when  they  are  calculated  to 
promote  honesty  and  to  prevent  fraud.     And  upon  the  subject 
now  under  consideration,  the  question  is,  what  extent  of  legal 
right  the  act  of  the  consignee  confers  upon  his  assignee  («}•  The 
earliest  mention  of  this  subject  in  our  law-books  is  in  the  case  of 
Evans  V.  Marlett  (t)j  in  which  Holt,  Chief  Justice,  said,  ^^the 
**  consignee  of  a   bill  of  lading  has  such  a  property  that  he 
**  may  assign  it. over."    And  Shower  said,  ^'  that  it  had  been  ad- 
''  judged  so  in  the  Exchequer."    But  in  this  case  the  question 
upon  the  effect  of  such  an  assignment  was  not  properly  before 
the  Court,  and  does  not  appear  to  have  been  discussed  or  atr 
gued  f  and  the  case  supposed  to  be  referred  to  by  Shower  has 
not  been  found.    In  the  case  of  Snee  v.  Prescoit,  before  cited, 
the  right  of  the  pawnee  of  the  bill  of  lading  as  against  the  con- 
signor was  not  noticed  or  insisted  upon.    In  the  case  ofjlppleby 
V.  PoUodcj  which  was  tried  befoare  Chief  Justice  Lee  at  Guild- 
hall (tt),  it  appeared  that  one  Brand  shipped  certain  goods  at 

{$)  According   to  ETnengon,  the  i      (0  1  Ld.  Raym.  271. 12  Mod.  156. 
unpaid  seller  is  not,  by  the  law  of    3  Salk.  290.  but  the  report  in  Salkeld 


i^>an€e,  affoeted  by  a  transfer  of  the 
bill  of  lading.  See  before,  sect.  2. 
of  this  chapter,  page  365.  noted.  (1) 


does  not  contain  this  dictum. 

(u)  Trin.  T.  21  Geo,  2.    This  case 
which  is  here   quoted    from  two 


(1)  The  law  of  France  is,  by  the  Code  de  Commerce,  art.  578,  that 
goods  cannot  be  stopped  in  transitu,  if  before  their  arrival  they  hare 
been  bona  fide  sold  according  to  the  invoices  and  bills  of  lading,  or  bills 
of  transportation. 

5d 
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Leith,  and  consigned  them  to  one  Stration  in  London.    StnUonj 
as  soon  as  he  received  the  bill  of  lading,  by  indorsement  thereon 
assigned  the  goods  to. the  plaintiff  for  1602.  and  socxi  afterwaids 
became  a  bankrupt.    Brandy  hearing  of  the  bankruptcy,  took 
process  out  of  some  Court  in  Scotland  to  attach  the  gooda  in  the 
hands  of  Pollock  the  master  of  the  ship  :  but  .the  ship  baving^  left 
Leith^  the  process  was  executed  at  sea.     Upon  the  arrival  of  Uie 
ship  at  London^  the  master  refused  to  deliver  the  goods  to  the 
plaintiff  w^T^pJeiy,  unless  he  would  indemnify  him  against 
[*386]  *the  process  in  Scotland^  and  thereupon  Appleby  brooght 
the  present  action  to  recover  the  value  of  the  goods.    At 
the  trial  of  the  cause,  the  Chief  Justice  declared  himself  to 
be  of   opinion  that  the  assignment  gave  the  plaintiff  a  suSt- 
cient  property   to   maintain  the  action,  if  under  the  circum- 
stances  he    was  entitled    to  do  so.     The    general   question 
upon  the  right  of  the  consignor  to  stop  the  goods  and  coun- 
termand the  delivery,  as  against  an   assignee    of  the  bill  of 
lading,  does  not  appear  to  have   been  agitated  :    parol  evi* 
dence  was  given,  that^  by  the  law  of  Scotland  if   goods    are 
arrested,   the    holder   must   jgive   security  not   to   part  with 
them,  and  the  defendant  relied  on  the  effect  of  the  proems, 
by  which  these  goods  were  attached  :  as  to  which  the  Chief 
Justice  said  '^  if  the  process  could  have  attached  these  goods, 
*'  it  could    only   have   done  so  within  the  jurisdiction  of  the 
''  Court,    and    it    does    not  appear  that  the  place  where  the 
**  goods   were    attached   was  within    the  jurisdiction   of  the 
*<  Court,   iBtnd    it    lay  upon  the  defendant  to  make  that  oat*'' 
And  the  Chief  Justice    therefore  directed  the  jury  to  find  a 
verdict  for   the  plaintiff  to  the  value  of  the  goods.     In  the 
case  of    Wright  v.  Campbell  {x),  which   arose   on   a  consign- 
ment of  goods  to   one    SwanwicJc,  who  was  the  factor  of  the 
consignor,  and  who  by  indorsement  assigned  the  bill  of  lad- 
ing to  a  third    person,   Lord   Mansfield,  said,    "  If  the  goods 
'^  are   bona  fide  sold  by  the  factor   at   sea   (as   they  nmy  be 


manuscript  notes  taken  by  different 

Eersons,  does  not  appear  to  have 
een  noticed  in  any  of  the  subse- 
quent cases.  In  one  of  the  notes 
the  process  is  said  to  have  issued 
out  of  the  Admirahy  Court  in  Scot- 
land. 


(x)  4  Burr.  2046. 1  Bla.  Rep.  02?. 
According  to  the  report  in  Black- 
stone,  Mr.  Justice  Yatts  cxpre^^cd 
a  doubt  **  whether  an  asslgnoneot  of 
^  a  bill  of  lading  made  it  negotiable 
'*  in  the  same  degree  as  a  bifi  of  ex> 
"  change.'^ 
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''  where  no  delivery  can  be  given)  the  sale  will  be  good  :  the 
"  vendee  shall  hold  them  by  virtue  of  the  bill  of  sale,  though 
<<  DO  actual  possession  is  delivered  ;  and  the  owner  can  never 
»  dispute  with  the  vendee,  because  the  goods  were  sold  bona 
"  jife,  and  with  the  owner's  own  authority ;"  but  the  Court, 
IlimluDg  there  was  reason  to  believe  the  assignment  to  have 
been  fraudulent,  sent  the  cause  to  a  second. trial,  in 
order  that  *the  jury  might  determine  that  point.  In  [*387] 
the  case  of  CaldweU  v.  Bcdl  (y),  it  was  considered  by 
the  Court,  that  a  bill  of  lading  is  assignable  in  its  nature, 
and  that  by  indorsement  thereof  the  property  vests  in  the  as- 
signee; but  that  case  did  not  properly  turn  upon  the  effect 
of  the  assignment  as  between  the  consignor  and  the  assignee ; 
and  was  decided  upon  the  ground  that  the  defendant,  the 
master  of  the  ship,  had  discharged  his  duty  by  delivering  the 
goods  to  the  person,  to  whom  the  consignor  had  first  indorsed 
the  bill  of  lading,  and  who  appeared  upon  the  whole  to  have 
the  better  title  ;  the  right  of  stoppage  in  transitu^  or  the  devest- 
ment  of  that  right,  not  being  in  question.  In  the  case  of  KJh 
ben  V.  Carter  (z),  which  happened  very  soon  afterwards,  and 
was  a  question  of  interest  as  requisite  to  sustain  an  action  upon 
a  policy  of  insurance,  the  Court  thought  that  the  indorsement 
of  the  bill  of  lading  by  the  consignor  to  a  third  person  absolute- 
ly transferred  the  property,  until  it  appeared  to  have  been  made 
only  for  the  purpose  of  binding  the  net  proceeds  as  a  security 
for  a  pre-existing  debt,  and  that  the  consignor  was  not  intended 
to  be  discharged  fiom  the  debt,  if  the  goods  had  perished  on  the 

voyage. 

17.  Shortly  after  this  last  determination,  the  question  now 
under  couBideration  was  brought  before  the  Court  of  King's 
Bench  for  decision  as  the  point  and  hinge  of  the  cause  of  Lick- 
barrow  ^  others  v.  Mason  (a),  in  which  case  it  appeared  that 
Messrs.  Turing  fy  Co.  had  shipped  goods  at  Middhburgh  for 
Liverpool,  by  the  order  of  one  Freeman,  of  Rotterdam,  and  drawn 
bUls  of  exchange  upon  him  for  the  price,  and  taken  from  the 


[y)  1  Ter.  Rep.  K.  B.  205. 

Iz)  1  Ter.  Rep.  K.  B.  745. 

\a)  2  Ter.  Rep.  K.  B.  63.  The 
facts  appear  upon  the  plaintiff's  evi- 
dence, to  which  the  defendants  de- 


murred. See  the  very  learned  opin- 
ion delivered  by  Mr.  Justice  BuU^ 
in  the  House  of  Lords,  6  East,  81. 
notis. 
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master  three  bills  of  lading  for  deliTcry  of  the  goods  to  onler  or 

a5signs9  two  of  which  thev  indorsed  in  blanks  and  tmns- 
[*JSS]  mitted   them   together   with  an   *invoice  to  Freeman  at 

Rrjttcrdam,  who  sent  them  and  the  invoice  to  the  plain- 
tiffs  at  Liverpool  in  the  same  state  in  which  he  leceiTed  them, 
that  they  might  receive  and  sell  the  goods  on  his  accoonl,  and 
drew  bills  of  exchange  upon  them  to  nearly  the  amoimC  JFree- 
man  and  the  plain titfs  accepted  the  bUls  of  exchange  drawn 
upon  them  respectively ;  but  between  the  ship^s  departure  and 
her  arrival  at  Uiverpool^  Freeman  became  a  bankrupt  and  ab- 
scondedy  and  Turing  fy  Co.  sent  another  of  the  bills  of  lading  to 
the  defendants,  indorsed  specially  for  delivery  to  them  ;  and 
they  thereupon  obtained  the  goods  from  the  master.  Turing  fy 
Co.  afterwards  paid  the  bills  of  exchange  drawn  by  them  upon 
FreemaUf  and  the  plaintiffs  paid  those,  which  had  been  drawn 
upon  them  by  Freeman.  The  Court,  after  solenm  argument  and 
deliberation,  held  that  by  an  assignment  made  by  the  consignee 
for  a  valuable  consideration,  and  without  notice  to  the  assignee 
that  the  goods  were  not  paid  for,  the  property  was  absolutely 
transferred  to  the  assignee,  and  that  the  consignor  was  by  snch 
assignment  deprived  of  the  right  to  stop  the  goods  tn  transitu 
which  as  against  the  original  consignee  he  might  have  exercis- 
ed. From  this  decision  an  appeal  was  made  by  writ  of  error  to 
the  Judges  of  the  Courts  of  Common  Pleas  and  Exchequer  (i), 
who  reversed  the  judgment  of  the  Court  of  King's  Bench ;  hold- 
ing that  the  assignment  gave  to  the  assignee  no  other  right  or 
title  than  that,  which  the  consignee  himself  possessed,  and  o<hi- 
sequently  that  the  consignor  had  a  right  to  stop  the  goods,  and 
prevent  their  delivery  to  the  assignee.  This  judgment  was  by 
a  second  writ  of  error  brought  before  the  House  of  Lords;  but 
their  Lordships,  thinking  the  facts  of  the  case  were  not  laid  be- 
fore them  in  such  a  manner  as  to  warrant  a  decision  of  the  point 
of  law,  directed  the  cause  to  be  tried  again  by  a  jury,  in  order 
to  remedy  that  defect.     It  was  accordingly  tried  again,  and  the 

Court  of  King's  Bench,  (at  the  head  of  which  Lord  Ken- 
[*3S9]  yon  had  in  the  mean  *time  been  placed,  and  who  had  in 

another  cause  (c)  expressed  his  approbation   of  the  first 
judgment  in  this  case,  as  being  founded  upon  principles  of  poli- 
tic) 1  ilcn.  Black.  357.      (c)  Solomons  v.  JSTissen,  2  Tcr.Rcp.  K.  B.  G7I. 
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cy  and  common  honesty,}  again  decided  the  case  without  argu- 
ment in  conformity  to  the  first  decision  of  that  Court ;  and  in 
order  that  the  question  might  again  be  carried  to  the  other  tri- 
bunals (rf),  another  writ  of  error  was  brought,  but  it  was  after- 
wards abandoned  ;  and  it  is  now  the  admitted  doctrine  in  our 
Courts,  that  the  consignee  may,  under  the  circumstances  before 
stated,  confer  an  absolute  right  and  property  upon  a  third  per- 
son, indefeasible  by  any  claim  on  the  part  of  the  consignor. 
At  the  second  trial  of  this  cause  it  was  the  opinion  of  the  jury, 
and  was  stated  to  be  so  in  the  verdict,  that  by  the  custom  of 
merchants,  bills  of  lading  expressing  goods  to  have  been  ship- 
ped by  any  person  to  be  delivered  to  order  or  assigns,  are,  be- 
fore the  ship's  arrival,  negociable  and  transferrable  by  him  to 
any  other  j^erson  by  his  indorsing  his  name,  and  delivering  or 
transmitting  the  same  so  indorsed  to  such  other  person :  and 
that  by  such  indorsement,  delivery,  and  transmission  to  such 
other  person,  the  property  is  transferred  to  such  other  person. 
And  evidence  to  the  same  effect  was  given  at  a  trial  in  a  subse- 
quent case,  (c)  (I) 

The  right  of  parties  may  often  depend  upon  the  state  of 
things  at  the  time  when  the  bill  of  lading  is  indorsed  by  the  con- 
signor 5  thus,  where  the  consignor  was  indebted  to  the  consignee 
on  the  balance  of  accounts,  including  bills  of  exchange  still  run- 
ning, accepted  by  the  consignee  for  him,  it  was  held  that  the 
goods  shipped  on  account  of  this  balance  could  not  be  stopped 
by  the  consignor  upon  the  consignee  becoming  insolvent  be- 
fore the  bills  of  exchange  were  paid  (/)  (2) 


m 


d)  5  Ter.  Rep.  K,  B.  683. 

e)  HaiUe  v.  Smithy  1  Bos.  &  Pull. 


(/)  Vcriue\  &  arudher  v.  Jewell^  4 
Campbell,  31. 


(1)  The  law  in  America  recognizes  the  same  principles  as  the  En- 
glish Law  on  the  subject  of  the  transfer  of  property  by  the  indorsement 
of  the  bill  of  lading.  Stubbs  v,  Lund,  (7  Mass.  R.  453.)  Illsley  r. 
Stubbs,  (9  Mass.  R.  65.)  Walter  r.  Ross,  (2  Wash.  Cir.  R.  283.) 
Summervill  v.  Elder,  (1  Binn.  106.)  Ryberg  r.  Snell,  (2  Wash.  Cir. 
R.  294,  403.)  See  Conard  v.  Atlantic  Insur.  Co.,  (1  Peteis  Sup.  Cir. 
Rep.  386. 

(2)  Our  Law  is  the  same.  A  consignor  cannot  stop  goods  in  tran- 
situ, when  they  arc  shipped  to  pay  a  precedent  debt.     Wood  ».  Roach, 
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17.  b.  The  validitjr  of  an  assignment  is  not  confined  io 
those  cases,  in  which  the  assignee  has  do  notice  tiat  tu 
[*390]  *good4  hart  not  been  actually  paid  for  in  money.  If  the  as- 
signee takes  the  assignment  bona  fide  without  notice  of 
any  such  circumstances  as  would  render  the  bill  of  lading'  no: 
fairly  and  honestly  assignable,  he  acquires  a  good  title  against 
the  consignor.  Goods  sold  are  seldom  actually  paid  for  in 
money  at  the  time  of  their  shipment :  in  general  a  bill  of  ex- 
change is  drawn  for  the  price  : — ^If  a  person  knowing  that  such 
is  the  transaction,  and  that  the  bill  of  exchange  has  been  ac- 
cepted, takes  an  assignment  of  the  bill  of  lading  fairly  and  hon- 
estly for  a  valuable  consideration,  before  the  money  become? 
payable,  without  any  reason  to  know  or  apprehend  that  the  con- 
signee is  likely  to  fail  and  not  to  pay  the  money  in  due  course. 
the  consignor  cannot  prevent  the  delivery  of  the  goods.  Th.s 
has  been  solemnly  decided  in  the  Court  of  King's  Bench.  Bat 
if  a  person  assists  in  contravening  the  actual  terms  of  the  sale 
on  the  part  of  the  consignor,  or  his  reasonable  expectations  aris- 
ing out  of  them,  or  his  rights  connected  therewith ;  if,  for  in- 
stance, he  knows  that  the  consignee  is  in  insolvent  circuoistan- 
ces  ;  that  no  bill  has  been  accepted  for  the  price,  or  that  being 
accepted  it  is  not  likely  to  be  paid  ;  he  will  stand  in  the  same 


5J  Dall.  180  ;  1  Yates  R.  177.)  Neither  can  he  stop  them,  when  the 
consignee  is  his  owo  agent,  if  the  goods  are  a  shipment  for  a  cestui 
que  trust,  who  has  paid  the  consideration.  .  Walter  o.  Ross,  (2  Wash. 
Cir.  R.  283.)  And  when  once  the  bill  of  lading  is  signed  by  the  ma»* 
ter  after  the  goods  are  on  board,  under  such  circumstances  the  con- 
signor and  roaster  cannot  change  the  right  of  property  by  any  change  of 
the  papers,  so  to  devest  the  interest  already  vested  in  the  consignee. 
Summerell  v.  Elder,  (1  Bion.  R.  106.)  But  where  a  shipment  is  made 
to  a  creditor  on  account  and  risk  of  the  consignor,  and  there  is  no 
contract  respecting  it  between  the  consignor  and  consignee,  there 
tlie  right  of  stoppage  and  transfer  of  the  property  continue,  so  that  the 
creditor  may  be  defeated  by  a  transfer  or  countermand  before  the  bill 
of  lading  reaches  him.  Walter  v,  Ross,  (2  Wash.  Cir.  R.  283.)  And 
a  factor,  who  is  a  creditor  also,  has  no  Hen  on  goods  consigned  to  him 
by  his  principal  for  account  and  risk  of  the  shipper,  if  before  thej  get 
into  his  actual  possession,  the  consignor  has  bona  fide  assigned  the  bill 
of  lading.  Rybcrg  v,  Snell,  (2  Wash.  Cir.  R.  294,  403.)  See  post, 
§  18,  and  §  19,  page  390. 
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situ&tiod  with  the  consignee,  and  his  interposition  under  such 

circumstahces  being  in  fraud  of  this  right  of  the  consignor,  will 

not  be  available  to  defeat  it  (g).    So  if  he  intervenes  after  the 

purchase  and  makes  himself  a  partner  in  the  transaction  with 

tbe  first  buyer,  arid  engages  as  between  them  two  to  pay  for  the 

goods,  he  cannot  prevent  the  exercise  of  this  right,  although  he 

may  previously  have  accepted  bills  drawn  upon  him  by  the  buyer 

to  a  great  part  of  the  amount  of  the  price  (A).    A  bill  of  lading 

was  specially  indorsed  for  the  delivery  of  the  goods  to  one  Voss^ 

if  he  should  accept  amljpaj^  a  bill  ofexchange  drawn  upon  him,  and 

if  not,  then  for  delivery  to  the  holder  of  the  draft.     Vo$s 

accepted  the  draft,  and  then  indorsed  the  bill  of  ^lading  [''^Sdl] 

to  another  person  for  a  valuable  consideration,  but  he 

did  not  pay  the  draft  when  it  became  due.    Lord  EUenborough 

held  that  this  conditional  indorsement  made  it  incumbent  on  the 

purchaser  to  ascertain  whether  the  condition  had  been  actually 

performed ;  and  that  he  had  no  title  to  the  goods  (i). 

18.  But.it  was  not  understood  that  the  consignee  could  in  aS 
cases  by  his  subsequent  indorsement,  or  delivery  of  the  bill  of 
lading  to  a  third  person,  for  a  valuable  consideration,  and  with- 
out fraud,  defeat  the  right  of  the  consignor  to  stop  the  goods. 
The  nature  and  object  of  the  consignment,  and  the  character 
of  the  consignee,  were  attended  to.     If  the  goods  were  sent  to 
the  consignee  as  a  purchaser,  he  might  either  sell  or  pledge 
them  before  their  arrival,  and  if  the  bill  of  lading  had  by  its 
form  required  and  received  the  indorsement  of  the  consignor, 
a  second  indorsement  by  the  consignee  was  not  thought  neces- 
sary to  perfect  the  transaction  between  him  and  the  third  per- 
son.   This  will  appear  by  attending  to  the  facts  of  the  case  of 
lAdAarrow  v.  Mason.    Freeman  the  consignee  was  a  purchaser 
from   Turing  if  Co.  the  consignor ;  Freeman  did  not  sell  the 
goods  to  lAckbarrow  fy  Co.  the  plaintiffs,  but  authorized  them 
to  receive  the  goods  and  sell  them  on  his  account,  obtaining 
from  them  their  acceptance  of  his  bills  of  exchange  on  the 
credit  of  the  bills  of  lading,  and  the  expectation  that  they  might 
repay  themselves  out  of  the  proceeds  of  the .  goods.    The  bills 


(flf)  Cuming  v.  Brtncn,  9  East,  506- 
(ft)  SoUnmms    v.  Atiweit,  2   Ter. 
Rep.  in  B.  R.  674, 


92. 


(t)  Barrow  v.  Coles,  3  Campbell, 
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of  Iflding  were  for  delivery  to  order  or  assigns,  were  indorsed 
generally  by  Turing  if  Co.  the  consignors,  and  were  not  again 
indorsed  by  Freeman  the  consignee. 

19.  On  the  other  hand,  if  the  goods  were  sent  to  the  con- 
signee as  a  factor,  it  was  thought  that  his  possession  of  the  bil^ 
of  lading  could  not  in  reason  give  him  any  greater  power  over 
the  goods  before  their  arrival,  than  his  actual  possession  of 
them  afterwards  would  do  :  and  as  in  the  case  of  actual  pos- 
session, although  a  factor  might  sell  the  goods  and 

[*392]  ^thereby  bind  his  principal,  because  his  employment  and 
authority  are  to  sell ;  but  could  not  pawn  or  pledge  them, 
because  he  is  not  by  his  employment  authorized  so  to  do ;  so 
before  the  arrival  of  the  goods,  it  was  held  that  he  could  not 
divest  the  consignor's  right  to  stop  them,  by  indorsing  or  deliv 
ering  over  the  bill  of  lading  as  a  pledge  (A). 

20.  Indeed  the  indorsement  of  a  bill  of  lading  was  not  con- 
sidered to  be  properly  an  actual  transfer  in  itself,  of  the  goods 
therein  mentioned,  but  rather  evidence,  or  an  act  raising  a  pre- 
sumption of  such  a  transfer  ;  and  consequently  the  object  and 
legal  effect  of  the  indorsement  might  be  ascertained  by  other 
circumstances.  Therefore  where  a  bill  of  lading  was  indorsed 
and  transmitted  by  the  consignor  to  an  agent,  without  valuable 
consideration,  to  enable  him  to  receive  the  goods  therein  men- 
tioned, for  the  use  of  the  consignor,  in  case  the  consignee  should 
fail ;  it  was  doubted  whether  the  agent  could  maintain  an  ac- 
tion at  law  for  the  goods  in  his  own  name.  The  Court  appear- 
ed inclined  to  think,  that  he  could  not,  but  the  cause  in  which 
the  point  arose,  was  decided  on  another  ground  (?).  (1) 


{k)  Newsom  fy  another  v.  Thornton 
&  another,  6  £ast,  17.  See  also 
Martini  v.  CoUs  &  others^  1 M.  &  S. 
140.    Shipley  &  others  v.  Kymer  & 


Raihhone  &.  others,  2  M .  &  S.  20?, 
Codiran  v.  Mam  &  oihersy  id,  901. 

(I)  Coxe  V.  Harden^  4  East,  211- 


cftherSj  id.  484.    SoUy  &  another  v.  '  ante,  page  216. 

(I)  It  is  proper  to  attend  to  a  distinction  in  cases  of  this  nature,  ia 
respect  to  the  rights  of  the  different  parties  to  the  consignment.  Where 
a  consignment  is  made  to  a  factor  for  the  account  and  risk  of  the  con- 
signor, and  the  bill  of  Jading  makes  the  goods  deliverable  to  the  con- 
signee or  his  assigns,  there  the  bill  of  ladpg  must .  be  indorsed  by  the 
consignee  to  pass  the  property  to  a  purchaser,  claiming  in  virtue  of  a 
transfer  by  such  bill  only ;  and  an  indorsement  by  the  Gonsign<»'  would 
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21.  And  as  on  the  one  handy  the  indonement  or  delivery  of 
the  bill  of  lading  by  the  consignor,  did  not  neeefsarily  enable 
the  consignee  to  devest  the  consignor's  right  of  stopping  in 
transiiu,  so  on  the  other  hand,  it  was  thought  there  might  be 
circumstances  equivalent  to  such  indorsement  and  delivery, 
which  might  enable  the  consignee  to  do  this.  ( 1 )  As  where  TAomp- 
$an  fy  Co.  sent  goods  from  Ireland  to  London^  to  be  sold  by 
Eiisiace  fy  Holland  their  factors  there,  and  wrote  to  them  to  in- 
sure the  goods,  and  sent  them  a  bill  of  lading  not  indorsed,  but 
having  the  names  of  Eustace  4r  Holland  on  the  back,  and  being 
applied  to  by  them  for  an  indorsement,  answered  by  letter  that 
if  the  bill  of  lading  was  not  indorsed,  it  was  a  mistake,  and 
they  would  send  an  indorsement ;  *upon  which  Eustace  [*393] 
4*  Holland  sold  the  goods ;  and  it  afterwards  happening 
that  they  were  unable  to  pay  bills  drawn  upon  them  by  7%omp- 
son  4*  Co.  on  the  general  account,  one  Hick  paid  those  bills  for 
the  honour  of  the  drawers,  and  knowing  all  these  transactiona 
applied  to  them  for  an  indorsement  of  the  bill  of  lading,  which 
they  sent  him ;  and  Dick  thereupon  demanded  the  goods  of  the 
master  of  the  ship,  who  refused  to  deliver  them  to  him,  but 
delivered  them  to  the  vendees  of  Eusiace  ijf  Holland  ;  upon  this 
Dkk  brought  an  action  against  the  master,  which  was  tried  be- 
fore Lord  Kenyonj  and  his  Lordship  ruled  that  the  plaintiff  had, 
under  such  circumstances,  no  right  to  take  the  goods  out  of  the 
possession  of  the  vendees  o(  Eustace  4"  Holland;  Eustace  4*  Hoi- 


not  operate  a  legal  transfer  of  the  bill  of  lading,  so  as  to  defeat  the 
rights  of  third  persons.  As  against  the  factor  himself,  or  any  other 
person,  claiming  the  goods  by  a  bona  fide  transfer  of  the  bill  of  lading, 
the  consignor,  as  owner,  may  assign  the  property  by  any  legal  instru- 
ment of  assignment  whatsoeyer ;  bnt  then  the  party  takes  by  such  as- 
signment, for  an  indorsement  can  only  be  made  of  the  bill  of  lading  by 
the  party  to  whom  or  whose  order  it  is  originally  made  assignable^  so 
as  by  virtue  thereof  to  pass  the  property.  Conard  «.  The  Adantic 
Ins.  Co.,  (1  Peters.  Sup.  Rep.  386.) 

(2)  The  principal  American  cases  on  the  subject  of  the  right  of  con- 
signor or  consignee,  when  mere  agents,  to  maintain  an  action  for  the 
goods,  will  be  ibund  collected  in  the  note  to  page  216 ;  and  see  also, 
jlote  to  page  2S6. 
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bal  IB  that  case  the  question  arose  between  two  coBngnees,  to 
each  of  whom  a  bill  of  lading  had  been  ind<»sed,  and  tbete  bad 
been  no  conntennand  or  attempt  to  stop  im  trmnsUu,  aad  the 
master  happened  to  know  the  priority  of  indorsement,  which 
was  substantially  to  the  owners  of  the  shipi  whereas  it  maj  often 
be  out  of  the  power  of  the  master  to  inform  himself  satis&cU>- 
rily  of  the  priority  of  indorsement.    In  an  earlier  case,  whieh 
was  tried  before  Chief  Justice  Lee  at  Guildhall,  and  which  aws 
an  action  brought  by  the  assignee  of  the  original  conaignee 
against  the  master,  who  had  deliTered  the  goods  to  the  person, 
to  whom  the  consignor  had  sent  another  bill  of  lading  as  a  se- 
curity, and  to  enable  him  to  take  possession  of  the  goods  oa 
his  behalf,  if  the  consignee  should  fail,  which  had  been  the 
it  appeared  in  eyidence  by  the  testimony  of  merchants  and 
ters  of  ships,  that  by  usage,  in  the  case  of  indorsement  of  bills 
of  lading  to  different  persons,  the  master  was  at  liberty  to  de- 
liver to  whichever  he  thought  proper ;  and  upon  that  ground, 
the  Chief  Justice  directed  the  jury  to  find  their  verdict  in  fitvonr 
of  the  defendant,  and  they  accordingly  did  so  (r).  But  per- 
[*396]  haps  this  rule  might  upon  further  consideration  be  *held 
to  put  too  much  power  into  the  master's  hands,  and  it 
might  in  some  cases  be  inconsistent  with  the  acknowledged 
right  to  stop  in  transitu  and  defeat  the  beneficial  exercise  of  it 
And  it  may  be  collected  fi-om  a  decision  of  the  Court  of  Com- 
mon Pleas  (5),  that  if  the  master,  being  required  to  deliver  the 
goods  to  an  agent  of  the  consignor,  either  expressly  engage  to 
do  so,  or  say  that  he  will  not  part  with  them,  until  he  is  certain 
of  a  safe  delivery,  and  afterwards  deliver  them  to  the  consignee 
or  the  persons  claiming  under  him,  he  will  be  responsible  to  the 
consignor,  provided  it  shall  turn  out  that  the  consignor  was 
legally  entitled  to  countermand  the  delivery  and  take  back  the 
goods* 

25*  In  general,  where  two  opposite  parties  claim  a  right  to 
receive  the  goods,  both  or  either  of  them  will  be  willing  to  give 
an  indemnity  to  the  master ;  and  the  master  should  in  prudence 
deliver  the  goods  to  the  party,  upon  whose  indemnity  he  can 


(r)  Peann  v.  B^weny  1  Hen.  Blac. 
964.  note. 
($)  MiUi  if  attdifter  V.  BaU^  2  Bos. 


&  PuH  457.  The  defendant  was  a 
wharfinger ;  but  the  doctrine  applies 
equally  to  the  case  of  a  vuuUr, 
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most  nSeilj  rely.  But  if  a  satisfactory  indemnity  is  notoflEered, 
and  the  master  must  exercise  a  discretion ;  then  if  the  bill  of 
ladmg  has  not  been  assigned  over  by  the  consignee,  and  he  has ' 
failed,  without  doubt  the  master  should  deliver  to  the  person 
who  claims  for  the  use  of  the  consignor.  If  the  consignor  has 
indorsed  bills  of  lading  to  different  persons,  as  was  Ae  case  in 
CaUkoeU  ▼.  BaUy  the  master  should  deliver  to  the  person  to  whom 
the  consignor  first  made  the  indorsement  (i).  If  the  consignee 
has  assigned  the  bill  of  lading,  and  the  validity  of  the  assign- 
ment be  questionable  ;  it  seems  most  proper  for  the  master  to 
deposit  the  goods  in  a  place  of  safety,  and  apply  to  the  Court 
of  Chancery  by  way  of  interpleader,  to  compel  the  contend- 
ing parties  to  litigate  their  rights  by  an  action  between  them- 
selves. 

The  late  act  of  parliament  to  which  I  have  already  referred, 
will  relieve  the  master  firom  all  difficulty  in  the  cases  therein 
provided  for. 


{t)  See  the  three  cases  in  1  Emeri- 
gpn,  317, 318.  quoted  by  Sir  Wm. 


SeoU^xn  the  case  of  the  Const  an- 
TiA,  6  Rob.  328. 


^r.  Pl?.T  IT     Cj-%?    X 
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1.  IlAri.KC  iJja?  treated  of  the  rigbls  aiid  duties 
iJiC  contract*  between  tiie  ship  owaer  and  merchant,  it  seiii^ 
prof^r  in  t?ie  next  place  to  consi'Ier  a  subject,  which  ti>?  dii- 
gers  of  navigation  frequentlr  render  interesting  to  bo;2i  alle ; 
naixielj,  the  compensation  that  is  to  be  made  to  other  peisocs 
by  whose  a.9si.stance  a  ship  or  its  loading  may  be  saTed  from  im- 
pending peril,  or  recovered  after  actual  loss.  This  compensa- 
tion is  known  by  tlie  name  of  Salrage^  and  at  present  is  cooh 
monly  made  by  a  payment  in  money,  but  in  the  infancy  of  com- 
merce was  more  frequently  made  by  the  delivery  of  some  por- 
tion of  the  specific  articles  saved  or  recovered. 

All  foreign  codes  of  maritime  law,  both  ancient  and  modern, 
contain  provisions  and  enactments  on  this  head.  In  some  of 
them  the  value  to  be  paid  is  fixed  at  a  certain  portion  of  the  ar- 
ticles saved,  or  of  their  value,  according  to  their  nature  and 
quality,  or  the  circumstances  of  the  case.  But  it  is  obvious^ that 
positive  and  settled  rules  are  little  adapted  to  the  administra- 
tion of  justice  in  varying  and  unsettled  cases ;  and  what  can  be 
more  various  and  unsettled,  than  the  degrees  of  labour  experi- 
enced on  the  ocean,  or  the  degrees  of  peril,  to  which  persons, 
who  engage  in  the  meritorious  task  of  assisting  the  distressed  on 
that  clement,  are  at  different  times  exposed  ?  and  therefore  in 
the  case  of  wreck  or  derelict  at  sea,  the  law  o{  Englandy  like  the 
law  of  some  other  countries,  has  fixed  no  positive  rule  or  rate  of 
salvage,  but  directs  only  as  a  general  principle  that  a   rea- 
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sonable  compensation  shall  be  made  (a).  (1)  *The  legis-  [*398] 
lators  of  all  civilized  and  commercial  states  in  modern 


(a)  In  the  case  of  derdid  becom- 
ing the  property  of  the  crown,  it 
was  formerly  the  settled  practice  of 
the  Court  of  Admiralty  to  sive  a 
moiety  to  the  finders  or    salvors, 


but  the  practice  has  been  long  dis- 
used, and  the  reward  become  dis- 
cretionary. Case  of  the  Aquil^I 
Rob.  A.  R.  37.  WdLwood's  Sea 
Laws,  tit.  24. 


(1)  The  general  principles  as  to  the  allowance  of  salvage,  are  the 
siame  in  America  as  in  English  jurisprudence.  Where  the  amount  of 
salvage  is  not  fixed  by  positive  law,  it  must  be  determined  by  the  prin- 
ciples of  the  maritime  law,  and  must  necessarily  rest  in  an  enlarged 
discretion  to  be  exercised  according  to  the  circumstances  of  each  case. 
It  is  impossible,  therefore,  to  lay  down  any  positive  rule  on  the  subject. 
Talbot  V,  Seeman,  (1  Cranch  R.  L)  Looking  to  the  current  of  de- 
cisions, it  will  be  found,  that  it  is  rarely  less  than  one  third,  or  more 
than  ofu  Aa/f  of  the  property  saved,  unless  the  services  have  been  very 
inconsiderable,  or  the  amount  of  the  property  has  been  very  great.  Ty- 
son V,  Prior,  (1  Gallis.  R.  133.)  The  Blaireau,  (2  Cranch,  240.)  Cross 
V.  The  Ship  Bellona,  (Bee's  Adm.  R.  193.)  Stevens  r.  The  Ship  Ar- 
gus, (Bee's  Adm.  R.  170.)  Warden  v.  The  Belle  Creole,  (1  Peters 
Adm.  R.  31.)  Moor  house  v.  The  Jeficrson,  (I  Peters  Adm.  46,  note.) 
Taylor  v.  The  Cato,  (1  Peters  Adm.  R.  48.)  Bond  v.  The  Cora,  (1 
Peters  Adm.  361.)  Weaks  o.  The  Anna  Catherina,  (1  Peters  Adm.  R. 
424.)  And  in  cases  of  derelict,  although  the  rule  is  now  deemed  a  flexi- 
ble one,  yet  Courts  of  Admiralty  still  adhere  to  a  moiety  as  the  favorite 
amount,  and  require  some  peculiar  circumstances  to  displace  it    Rowe 

V,  The  Brig ,  (I  Mason  R.  372.)     The  Blaireau,  (2 Cranch,  240.) 

The  Mary  Ford,  (3  Dall,  R.  188.)  The  Adventure,  (8  Cranch,  226.) 
The  Elliotta,  (2  Dodson  R.  75.)  Wilkie  v.  Brig  St.  Petre,  (Bee's  Adm. 
R.  82.)  Hindry  v.  Sch.  Priscilla,  (Bee's  Adm.  R.  1.)  Cross  v.  The 
Ship  Bellona,  (Bee's  Adm.  R.  193.)  Flinn  v.  The  Leander,  (Bee's 
Adm.  R.  260.)  Conklin  v.  The  Harmony,  (1  Peters  Adm.  R.  34,  note.) 
Bell  r.  The  Sloop  Ann,  (2  Peters  Adm.  279.)  The  Lord  Nelson, 
(Edw.  R.  79.) 

The  appellate  Courts  of  the  U.  States  are  disposed  not  to  encourage 
appeals  in  cases  of  salvage,  as  mischievous  to  all  parties,  and  therefore 
generally  adhere  to  the  salvage  given  in  the  District  Courts,  unless 
there  are  very  strong  circumstances  calling  for  a  different  rule.  The 
Sybil,  (4  Wheaton  R.  98.)  Tyson  v.  Prior,  (J  Gallis.  R.  133,)  The 
Dos  llermanos,  (10  Wheaton  R.  306.) 
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times  (6),  have  laboiired  earnestly  to  rqprew  by  doe  severity  of 
punishment,  the  barbarous  spirit  o/plunderiog  the  helpleaB  and 
distressed  mariner,  whose  sitaation  calls  for  assistance  aad  re- 
lief. And  very  salutary  provisions  have  been  made  od  tfab  sub- 
ject by  the  wisdom  of  our  own  parliament  (c),  but  wfaicii  I  shall 
forbear  to  detail,  as  not  properly  belonging  to  my  aebject,  and 
proceed  to  the  consideration  of  salvage,  vibst,  with  r^jpid  to 
cflects  preserved  from  the  perils  of  the  sea;  and,  secokbu,  with 
regard  to  effects  retaken  from  an  enemy,  into  whose  hands  they 
may  have  (alien. 

2.  A  person,  who  by  his  own  laboor  preserves  goods,  which 
the  owner,  or  those  instructed  with  the  care  of  them,  have  dAer 
abandoned  in  distress  at  sea,  or  are  unable  to  protect  said  se- 
cure, is  entitled  by  the  common  law  of  England  to  retain  the 
pi>s^^s:$ion  of  the  goods  saved,  until  a  proper  corapeosatioo  is 
made  to  him  for  his  trouble  (</).  This  compensatioQ,  if  the  par- 
ties cannot  agree  upon  it,  may  by  the  same  law  be  ascertained 
by  a  jury  in  an  action  brought  by  the  salvor  against  the  proprie- 
tor of  the  goods :  or  the  proprietor  may  lender  to  the  alxor 
such  sum  of  money  as  he  thinks  sufficient,  and  npoa  lefiBai  to 
deliver  the  goods,  bring  an  action  (f )  against  the  salvor  ;  and  if 
the  jury  think  the  sum  tendered  sufficient,  he  will  lecoier  his 
gvKxls  or  their  value  and  the  costs  of  his  suit.    But  a  person, 

even  though  he  mav  be  the  lord  of  the  manor,  cannot  ea* 
[^v^H^J  title  himself  to  a  claim  of  salvage  by  taking  ^poaesnoo 

of  a  wreck  or  ports  thereof  against  the  consent  of  those, 
vho  ar^  at  hand  az^  upon  the  spot,  employed  by  the  owner  of 
ih^  *hip  to  save  and  presjenre  them  (  O-  And  if  one  net  of  per- 
s^'us  hav^  taken  possession  of  a  Tessel  abandoned  at  sen,  and  are 
viKloawHirin^  to  bnui;  it  into  port  and  sare  it^  anodber  set  have 
uo  ri^ht  K>  inter ti^re  i*ith  tbem  and  become  participnton  in  lb€ 
^\;j(^,  uu!«^^  it  appears  that  tbe  first  wodd  not  have  been  ab!^ 


^luuf**  SMfc.**"*  iKfvniusw  icniiierij  Kw      ^   :i   C«l  4.  c.  73  &  7^     1 
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to  effect  the  purpose  without  the  aid  of  the  others  (g).    Nor,  if 
a  vessel  be  preserved,  the  cargo  of  which  consists  of  governinent 
stores,  is  the  dispossession  of  the  original  salvors  by  the  olfBcer^ 
of  a  king's  ship  warranted  by  law  without  reasonable  cause  for 
their  interference.     Should,  however,  persons  be  found  in  pos- 
session, who,'  from  want  of  experience,  may  be  unfit  to  be  trust- 
ed with  valuable  property,  or  who  have  been  guilty  of  gross  mis^ 
conduct,  which  may  render  their  removal  proper  and  neces- 
sary i  the  interference  of  the  king's  officers  may  in  such  cases 
be  not  only  justifiable  but  even  laudable  (A).    If  the  salvage  is 
performed  at  sea  (t),  or  between  high  and  low  water  mark  (y), 
the  Court  of  Admiralty  has  jurisdiction  over  the  subject,  and 
will  fix  the  sum  to  be  paid,  and  adjust  the  proportions,  and  take 
care  of  the  property  pending  the  suit;  or  if  a  sale  is  necessary, 
direct  a  sale  to  be  made,  and  divide   the  proceeds  between  the 
salvors  and  the  proprietors  according  jto  equity  and  reason  (1) 
And  in  fixing-  the  rate  of  salvage,  this  Court  usually  has  regaril 
not  only  to  the  labour  and  peril  incurred    by  the    salvors, 
but  also  to  the  situation,  in  which  they  may  happen  to  stand 
with  respect  to  the  property  saved,  to  the  promptitude  and 
alacrity  manifested  by  them,  and  to  the  value  of  the  ship  and  " 
cargo,    as  well  as  the  degree  of  danger,    from   which    they 


{g)  The  Maria,  SMrom,  1  Edvv. 
175. 

{h)  Bl«£NI>EN  Ha^l,  JSotT,  1  Dod- 
soo,^  A.  R.  414. 

[%\  The  jurisdiction  of  the  Court 
of  Admiralty  seems  not  to  extend 


higher  up  the  river  Hiames,  than  a 
Sand  called  the  Black  2  ail  Stmd, 
See  6  Rob.  39.  and  the  case  of 
Baxter  &  others  v.  Reader,  there 
cited. 
(/)  1  &  2  Geo.  4.  c.  75; «.  31. 


(1)  Where  the  salvage,  is  performed  at  sea,  the  Courts  of  the  U. 
States,  exercising  Admiralty  jurisdiction,  have  been  supposed  to  possess 
exclusive  jurisdiction  of  the  case  under  the 'constitution  and  laws  of  the  U. 
States,  whatever  may  be  the  case  as  to  wreck  on  the  shore  of  any  state. 
Brevoor  v.  The  Fair  American,  (1  Peters  Adm.  R.  94.)  Amer.Tns.  Co. 
V.  356  Bales  of  Cotton,  Canter,  claimant,.  (1  Peters  Sup.  C.  R.  511.) 
In  such  cases,  the  proceedings  may  be  as  well  in  personam  against  the 
owner  for  salvage,  as  in  rem.  The  right  to  compensation  is  not  lost  by 
parting  with  the  thing  itself,  or  discharging  the  lien  on  it.  (Ibid.)  S^e 
also,  The  Two  Friends,  (1  Rob.  371,  273,  282.) 

• 

\  61  . 
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[*400]were  *rescued(y).    In  the  case  of  a  homeward-bound 
West  India  ship  taken  by  the  French,   near  the  coast  of 
Jamaica,  while  proceeding  from  Savannah  le  Alar  to  Bluefidds  to 
join  convoy,  and  re-captured  by  persons  going  in  boats  from  the 
shore,  one-sixth  was  allowed  for  salvage  ;  and  as  the  voyage 
homeward,  and  consequently  the   right  to  freight,  bad  com- 
menced, and  the  freight  was  ultimately  earned,  the  salvage  was 
paid  upon  the  freight  as  well  as  the  ship  and  cargo  {k).    So  in 
the  case  of  the  English  ships  liberated  from  the  French  upon  the 
occupation  or  capture  of  Oporto  by  the  British  and  Portvgveze 
troops,  salvage  was  allowed  upon  the  freight  of  such  of  them  as 
had  gone  out  from  Enghnd  in  ballast  under  contracts  to  fetch 
home  cargoes  (/). 

In  the  case  of  a  British  ship,  purchased  at  sea  from  a  French 
privateer  by  an  American  captain  whose  own  ship  had  also  been 
taken  by  the  same  privateer,  and  who  was  allowed  to  take  hh 
f>wn  and  the  British  crew  on  board  the  purchased  ship,  and  who 
was  considered  to  have  fairly  intended  to  restore  the  British  ship 
to  her  owners,  the  owners  were  directed  to  protect  hini  againtl 
the  bills  drawn  for  the  purchase,  and  also  to  pay  him  a  sum  of 
money  equal  to  about  one-seventh  of  the  value  after  deducting  llie 
purchase-money  [m),  (I) 

In  the  case  of  a  slave  ship  rescued  from  insurgent  slaves  on  the 
coast  of  ^ricrt,  by  another  vessel  employed  in  the  same  trade,  one- 
tenth  of  the  value  was  allowed  (n).  (2)     In  the  case  of  a  Danuh 


[j)  The    William      Beckford,  | 
Muirhtad,    At  the  Delegates,  17th 
and  24th  Nov.  1801.  MS.  3  Rob.  A. 
R.  355.  S.  C, 

(k)  The  DoROTHT  Fostee,  Sow- 
den,  6  Rob.  A.  R.  88. 


(?)  The  Progress,  Barker^  1  Edw. 
210.' 
(m)  The  Hknrt,  Hannay^  1  Ed^Y. 

(n)  The   .Trelawihit,   Ltake^    4 
Rob.  A.  R.  22a 


(1)  Salvage  has  been  decreed  to  persons,  who  have  received  a  ship 
and  other  property  by  way  of  donation  from  an  enemy  after  capture, 
where  the  property  b^s  been  by  the  exertions  of  the  donees'  broug":»t 
home  and  restored  to  the  original  owners.  *  The  Sir  Peter,  (2  Dod?«^n 
R.  73,)  The  London,  (2  Dodson  R.  74.)  The  Adventure,  (8  Cranch, 
221.) 

(2)  Salvage  will  also  be  allowed  in  cases  of  lawful  rescue  of  a  ship, 
as  rescue  from  an  enemy.     Talbot «.  Seaman,  (1  C^nch  R.  L)   Clay- 
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ship,  deserted  by  its  crew  on  the  English  coast,  and  brought  into 
Harwich  without  any  considerable  danger,  two-Jiftlis  were  decreed 
for  salvage  ((?).  In  the  case  of  another  ship,  which  hav- 
ing struck  upon  a  rock,  lost  her  *rudder,  had  her  bottom  [*401] 
beaten  in,  and  been  deserted  by  the*  crew,  was  weighed 
off  with  great  .peril  by  one  set  of  persons,  and  placed  in  such  a 
situation  as  to  enable  the  master  to  bring  off  some  bullion,  biit 
which  afterwards  sunk,  and  was  again  weighed  up  and  brought 
into  Harwich  by  another  set  of  persons,  twoj-thirds  were  decreed, 
and.tha  amount  distributed  rateably  among  the  first  and  second 
set  of  salvors  (jp).  In  another  case,  where  a  captured  ship  had 
been  deserted  by  the  captors  and  was  recovered  and  saved  with 
great  risk,  trouble  and  discretion,  a  inoiety  was  given  (9)  (i) 

(0)  The  FoRTUNA,  QuaL  4  Rob.         (g)  The   Elliotts,  2    Dodson, 
A.  R.  193.  •       A.  R.  75. 

{p)  The  JoNOv  Babtiaait,  'SUtfi- 
ingy  5  Rob.  A.  R.  322. 


ton  V.  The  Harmony,  (L  Peters  Adm.  R.  76.)  Falliage  v.  The  Hope, 
(Hopk.  R.  12.)  Brevoor  r.  The  Fair  American,  (I  Peters  Adm. 
R.  87.) 

But  it  is  never  allowed,  where  the  act  is  illegal.  The  Alerta,  (9 
Cranch,  359.)  Houston  v.  The  Charming  Nancy,  (Hopkinson's  Adm. 
R.  6.)    Rowe  V.  The  Brig ,  (1  Mason  R.  372.) 

(1)  The  leading  cases  in  England  and  America,  in  causes  of  salvage 
are,  (1.)  In  cases  of  derelict.  The  Aquila,  (1  Rob.  R.  37.)  The  For- 
tuna,  (4  Rob.  193.)  The  Jonge  Bastiaan,  (5  Rob'  R.  322.)  The 
Mary  Ford,  (3  Dall.  R.  388.)    The  Elliotta,  (2  Dodson,  75.)    The 

King  V.  Property  Derelict,  (1  Hagg.  R.  383.)   Rowe  v.  The  Brig , 

(1  Mason  R:  372.)  Cross  ».  Ship  Bellona,  (Bee's  Adm.  R.  193.) 
Warden  v.  The  Belle  Creoje,  (1  Peters  Adm.  R.  34.)  (2.)  In  cases 
of  recapture.  The  San  Bernardo,  (1  Rob.  178.)  The  Haas,  (1  Rob. 
R.  286.)  The  Santa  Cfuz,  (1  Rob.  Jl.  49.)  The  Amor  Parentum. 
(1  Rob.  303.)  Moody  r.  The  Harriot,  (Bee's  Adm.  R  128.)  Bas  ». 
Tingey,  (4  Dall;  R.  37.)  Talbot  r.  The  Ship  Amelia,  (1  Cranch  R. 
1.).  Clayton  r.  The  Harmony,  (1  Peters  Adm.  R.  70.)  Brevoor  r. 
The  Fair  American,  (1  Peters,  Adm.  R.  87.) 

(3)  In  cases  of  rescue.  The  Two  Friends,  (I  Rob.  Ri  271.)  The 
Gov.  Raffles,  (2  Dodson  R.  J  4.)  The  Francis  d&  Eliza,  (2  Dodson  R. 
115.    The  Beavjer,  (3  Rob.  R.  292.)    Clayton  v.  The  Harmony,  (1 
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The  Court  of  Admiralty  will  give  as  much  cncouragemenl  £? 
possible  to  a  steam  boat  assisting  in  the  preservation  of  proper^ 
in  danucr,  or  actual  apprehension  thereof,  on  account  of  tL*: 
great  skill  and  the  great  power  of  vessels  of  this  descriptioo  (r,. 
But  the  Court  will  not  suffer  a  claim  of  salvage  to  be  uigrafte<i 
on  the  local  ignorance  of  foreigners,  who  cannot  be  eipecled  to 
be  well  acquainted  with  our  coast,  although  a  recompeace  mu5t 
be  made  for  the  service  actually  rendered  to  them  (5).  Neither 
is  a  passenger  entitled  to  make  a  claim  foiT  the  ordinary  assist- 
ance he  may  be  enabled  to  afford  to  a  vessel  in  distress;  it 
being  the  diiti/,  as  well  as  the  interest,  of  all  persons  on  board 
of  every  description,  to  contribute  their  aid  on  such  an  occasion. 
A  passenger,  liowever,  is  not  bound  to  remain  on  board  thesLip 
in  the  hour  of  danger,  but  may  quit  it,  if  he  has  an  opportanih 
to  do  so  :  much  less  is  he  required  to  take  upon  himself  any  re- 
sponsibility as  to  the  conduct  of  the  sKip,  And  therefore  in  the 
following  case,  a  passenger  was  permitted  to  recover  a  very 
considerable  sum  for  extraordinary  services  performed,  and  re- 
sponsibility incurred.     A  ship  bound  to  tlie  fFest  Indies,  struck 

upon  the  shoals  of  Chichester,  in  a  gale  of  wind,  and  in 
[*402]  that  situation  *was  deserted  by  the  master,  who  to<ik 

part  of  the  crew  with  him.  A  person  who  had  command- 
ed vessels  in  the  same  trade,  and  was  then  op  board  as  a  pas- 
senger, took  the  command 'of  the  ship,  by  tlie  desire  of  tlie  pas- 
sengers, and  with  the  consent  of  the  mate  andthe  remainder  of 
the  crew,  and  carried  her  back  in  safety  to  Rqmsgate  harbour. 
The  owner  approved  of  his  conduct,  and  in. a  letter  to  the  un- 
derwriters, attributed  the  preservation  of  the  ship  to  his  skill 
and  management,  and  intimated  that  he  thought  200/,  the  low- 
est compensation  that  could  be  made  to  him ;  this  was  done 
under  an  expectation  that  the  renumeration  might  form  a  part 


(r)  Raik 
L.  R.  246. 


KES,  Gardiner,  1  Haggard, 


(s)  The     VeOUW      MlRCA&CTHAf 

Jacobsj  4  Rob.  A.  R.  lOa 


Peters  Adra.  70.)    Brevoor  v.  The  Fair  American,  (1  Peters  Adm.  R. 
87.)     The  Resolution,  (6  Rob.  23.) 

(4.)  In  cases  of  distress.  The  William'  Beckford,  (3  Rob.  R.  355) 
The  Vrow  Margaretha,  (4  Rob.  R.  147.)  The  Sarah,  (1  Rob.  312.) 
The  Baltimore,  (2  Dodson  R.  132.)  Mason  v.  The  Blaireau,  (2  Cranch. 
240.) 
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of  a  general  average.  At  the  trial  of  the  cause,  the  Chief  Jus- 
tice, Lord  Alvardy,  said  be  was  inclined  to  think  the  plaintiff 
was  entitled  to  be  paid  something  foi:  his  service,  as  he  appear- 
ed to  have  placed  himself  in  a  situation  of  responsibility,  and 
would  have  been  answerable  for  neglect  or  misconduct.  The 
jury  gave  400?.  An  application  was  naade  to  the  Court  of  Com- 
mon Fleas  in  the  ensuing  term  to  set  aside  the  verdict,  but  the 
Court  refused  to  do.  so  (^).  (I) 

(t)  Newman  v.  WaUm^  3  Bos.  &  Pull.  Qii 


(1)  There  is  no  doubt,  that  passengers  may  by  extraordinary  ser- 
vices entitle  themselves  to  salvage.  The  Two  Friends,  (1  Rob.  271, 
5^84.)  Clayton  v.  The  Harmony,  (1  Peters  Adm.  R.  70.)  So  indeed 
may  pilots.  The  Joseph,  (I  Rob.  R.  306.)  Dulany  v.  The  Peradio, 
(Bee's  Adm.  R.  212.)  And  even  persons  belonging  to  the  ship's  crew, 
though  ordinarily  not  entitled  to  salvage,  may  become  so  by  services 
beyond  the  line  of  their  duty,  or  when  absolved  from  duty,  as  in  cases 
of  rescue  after  captqre.  (1  Peters  Adm.  R.  306.)  So  where  the  ship 
is  abandoned  at  sea,  and  one  seaman  remains  on  board,  and  aids  in 
saving  her,  he  is  entitled  to  salvag:e.  Mason  v  TheBlaireau,  (2  Cranch, 
240.)  See  also,  Taylor  v.  The  Cato,  (1  Peters  Adm.  R.  48.)  Clayton 
V.  The  Harmony,  (1  Peters  Adm.  R.  79.)  Giles  v^  The  Cynthia,  (1 
Peters  Adm.  204.)     Post,  note  to  page  441. 

But  the  ship's  crew  are  not  entitled  to  salvage  for  services  performed 
in  the  course  of  their  duty,  as  in  rescuing  the  ship  from  mutineers. 
The  Gov.  Raffles,  (2  Dodson  R.  14.)  The  Francis  and  Eliza,  (2  Dod- 
son  R.  115.)     The  Neptune,  (I  Hagg.  R.  227.) 

The  right  to  salvage  may  be  forfeited  by  gross  misconduct,  as  by 
embezzlement.     Mason  v.  The  Blaireau,  (2  Cranch,  240.) 

The  mode  of  distribution  and  the  apportionment  among  the  owners, 
officers,'  and  crew  of  the  saving  ship,  is  in  the  discretion  of  the  Court, 
and  depends  upon  the  circumstances  of  each  case.  Mason  o.  The  Blai- 
reau, (2  Mason  R.  240.)  .Clayton  v.  The  Harmony,  (1  Peters  Adm. 
70.)  Bell  ».  The  Sloop  Ann,  (2  Peters  Adm.  279.)  The  Aquila,  (1 
Rob.  R.  ^7.)     The  Baltimore,.  (2  Dodson  R.  132.) 

Those  of  the  crew,  who  remain  on  board  the  saving  ship,  are  equally 
entitled  to  reward  as  salvors  with  those,  who.  go  on  board  the  saved 
ship,  if  equally  rcfady  to  go.  '  The  Baltimore,  (2  Dads.  R.  132.)  Bell 
V,  The  Ann,  (2  Peters  Adm.  281.)  If  an'apprentice  be  a  salvor,  he, 
and  not  his  master,  is  entitled  to  his  share  of  the'  salvage.    Mason  v. 
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towns  near  the  sea,  coroners,  commissioners  of  the  land  tax, 
constables,  headboroughs,  tithingmen,  and  officers  of  thecBStoins 
or  excise,  upon  application  made  to  any  of  them,  by  or  on  the 
behalf  of  the  chief  officer  of  any  vessel  belonging  to  the  fijng's 
subjects,  or  others^  in  danger  of  being,  or  actually  being,  strBnd' 
ed  or  run  on  shore,  are  empowered  and  required  to  com- 
[*405'|  mand  the  *constables  of  the  ports  nearest  to  the  coast, 
to  call  together  as  many  men  as  shall  be  necessary  to  the 
assistance  and  for  the  preservation  of  the  distressed  ship  and  its 
cargo;  and  if  any  other  ship  belonging  to  the  King  or  bb  sub- 
jects, happens  to  be  riding  at  anchor  near  the  place  of  distress, 
the  officers  of  the  customs,  and  constables,  or  any  of  Ibem,  are 
empowered  and  required  to  demand  of  the  superior  officer  of 
such  ship,  assistance  by  his  boats,  and  such  hands  as  be  can 
conveniently  spare ;  and  if  such  superior  officer  refuses  or  ne- 
glects to  give  such  assistance,  he  forfeits  lOOL  to  be  recovered 
by  the  superior  officer  of  the  ship  in  distress,  with  costs  of  suit 
in  any  Court  of  record  (t). 

4.  And  to  prevent  confusion  among  the  persons  assembled, 
either  for  want  of  proper  orders,  or  by  contradictory  ciders, 
they  shall  conform,  ih  the  first  place,  to  the  orders  of  the  mas- 
ter, or  other  officers  or  owners,  or  the  persons  employed  by 
them';  and  for  want  of  their  presence  and  directions,  to  the 
orders  of  the  persons  authorized  to  execute  these  statutes  in  the 
following  subordination,  as  they  happen  to  be  present ;  namely, 
officer  of  the  customs  officer  of  excise,  sheriff  or  his  deputy, 
justice  of  the  peace,  mayor  or  chief  magistrate  of  a  corporation, 
coroner,  commissioner  of  the  land  tax,  chief  constable,  P^tty 
constable  or  other  peace  officer ;  under  the  penalty  of  5/«  for 
wilful  disobedience  of  such  orders,  to  be  levied  by  warrant  i^a 
justice. 

5.  The  high  sheriff,  by  the  common  law,  and  by  the  statute  (/(*), 
in  case  of  need,  and  in  the  absence  of  the  high  sherifi^  any  jus- 
tice of  the  peace  may  take  sufficient  power  of  the  country,  to 
repress  all  unjust  violence,  and  duly  to  enforce  the  execution 
of  the  statute.  And  the  commander  of  the  ship  in  distress,  or 
officer  of  the  cusfoms,  or  constable  on  board  the  same,  may  re- 

(t)  12  Jlnne,  stat,  2.  c.  18.  s.  1.  and  |      (k)  2G  Geo.  2.  c.  19.  8.  la 
26  Geo.  2.  c.  ID.  ff.  a  • 


OP  SALVAQB- 


406 


pel  by  force  persons  who,  without  their  consenti  press  on  board 
the  ship,  and  thereby  molest  them  in  its  preservation  (l). 

*6.  And  for  the  information  of  persons  interested,  [*406] 
who  may  happen  to  be  absent,  the  officers  of  the  cos- 
toms  shall,  as  soon  as  convenient,  cause  all  persons  belonging 
to  the  ship,  and  others,  who  can  give  an  account  thereof,  or  of 
the  cargo,  to  be  examined  upon  oath  before  some  justice  of  th^ 
peace,  as  to  the  name  or  description  of  the  ship,  the  names  of 
the  master  and  owners,  and  of  the  owners  of  the  cargo,  and  of 
the  places  of  departure  and  destination,  and  the  occasion  of 
the  ship's  distress ;  which  examination  the  justices  are  to  take 
down  in  writing,  and  to  deliver  a  copy  thereof,  with  a  copy  of 
the  account  of  the  goods,  to  the  officer  of  the  customs,  who 
shall  transmit  the  same  to  the  secretary  of  the  Admiralty,  who 
shall  publish  in  the  next  London  Ch^ettet  so  much  thereof 
as  shall  be  necessary  for  the  infonnation  of  the  persons  inter«« 
ested  (m). 

7.  And  for  the  encouragement  of  persons,  who  give  their  as- 
sistance, and  for  adjusting  their  reward,  the  first  statute  (n) 
provides,  that  the  officers  of  the  customs  (o),  master  of  any 
ship,  and  all  others  who  shall  act  or  be  employed  in  the  preser- 
vation of  ship  or  goods,  shall  within  thirty  days  be  paid  a  rea- 
sonable reward  by  the  master,  mariners  or  owners  of  the  ship 
in  distress,  or  the  merchant  whose  ship  or  goods  shall  be  saved ; 
and  in  default,  the  ship  or  goods  saved  shall  remain  in  the  cus- 
tody of  the  officer  of  the  customs,  or  his  deputy,  until  the  per- 
sons employed  shall  be  reasonably  gratified,  or  good  security 
given  for  that  purpose  to  their  satisfaction ;  and  in  case  after 
such  salvage,  the  superior  officers,  mariners,  or  ownenr  of  the 
ship  saved,  or  merchant  whose  goods  shall  be  saved,  shall  disa- 
gree with  the  officer  of  the  customs,  or  his  deputy,  touching 
the  monies  deserved  by  any  of  the  persons  employed»  the  com- 
mander of  the  ship  saved,  or  owner  of  the  goods,  or  merchant 
interested  therein,  and  the  ofiicer  of  the  customs,  or  his 
deputy,  may  nominate  three  of  the  neighbouring  *justi-  [*407] 
ces  of  the  peace,  who  shall  thereupon  adjust  the  quan^ 


(/)  12  Arvne,  staL  2,  c.  la  s.  3. 
\m)  36  Geo.  2.  c  19.  s.  15. 
[n)  12  Jinne^8taL%€.  18,  s,2. 


(o)  The  words  of  the  act  are  **  the 
said  collectors,'*  hut  cotUdors  have 
not  been  named  before* 
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the  iremel  or  goods,  and  to  be  edjwled  in  case  of  disegreement 
eboQt  the  quantom,  in  the  same  manner  as  salrage  is  to  be  ad- 
justed either  by  the  first  or  latter  statute,  as  the  case  shall  re- 
qoira* 

8*  i.  The  case  of  salvors  acting  ^'  under  and  by  the  mere  em- 
^  ployment  and  authority  of  the  commander  or  other  soperior 
*'  officer,  mariners,  or  owners  of  any  ship  or  vessel  in  Artiess," 
where  no  application  was  made  to  the  public  officenr  moKmi- 
ed  in  the  first  statute,  being  unprovided  for ;  it  was  aAerwanb 
enacted,  that  all  the  means  which  subsisted  by  virtue  of  that 
statute,  and  might  by  law  be  applied  for  the  recovering  and  ad- 
justing the  quantum  of  salvage  in  cases  within  it,  should  be  ap- 
plicable and  available  in  this  case  also ;  and  if  the  commander 
or  other  superior  officer,  mariners,  or  owners  of  the  ship  so 
aaved,  or  the  merchant,  or  other  person,  whose  goods  aball  be 
saved,  or  their  agents,  should  disagree  widi  the  salvors,  as  to 
the  quantum  of  the  gratuity  ;  the  commander  of  the  ship,  or  the 
owner  of  the  goods,  or  the  merchant  interested  therein,  or  their 
agents,  and  the  salvors,  might  nominate  three  of  the  neighbour- 
ing justices  of  the  peac6  to  adjust  it ;  and  if  the  parties  ^KNild 
disagree  in  the  nomination,  any  one  of  the  parties  might  apply 
to  one  such  justice,  who  might  nominate  two  others,  and  the 

three  might  make  the  adjustment  (r). 
[*410}     ^An  act  vras  passed  in  the  bOd  year  of  the  late  king(v), 

continuing  for  seven  years,  the  acts  of  the  4dth  and  49th 
already  referred  to,  and  another  in  the  first  and  secoad  yean  of 
the  reign  of  his  present  majesty  (a?),  which  recites  that  it  is  ex- 
pedimit  that  the  acts  of  the  49th  and  53d  Cfto.  3.  should  be  fil^ 
ther  continued,  and  then  proceeds  with  enactments  sin»lar  to 
those  contained  in  them.  These  acts  of  the  53d  Geo*  3.  and  1st 
&  2d  Cfeo.  4.  supply  a  deficiency  in  the  farmer  statutes,  hj&h 
acting  that  goods  of  so  perishable  a  nature,  or  so  much  injured 
or  damaged  that  they  cannot  be  kept,  may,  at  the  request  of  die 
peraons  interested  or  concerned  in  them,  or  in  the  saving  and 
preserving  of  them,  be  mM  with  the  consent  *of  a  justice  of  the 
peace  (y).    They  also  authoriae  th^  passage  of  carts  and  ca^ 


^)  48  Gio.  a  e.  Ida  a.  91  A;  22. 
49  6c^a  e.  129.  ».3SI.  audi  && 
6c*.  4.  e.  75.  t.  37. 

(«)  S3  Gm.  a  c  87. 


(x\  1  &  2  Om.4.  €.  75k  See  Ap* 
peiKiix. 

(y)  53  €1^  a  c.  87.  SL  a  and  1  & 
2GOT.4.C7&9.97. 
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riages  assisting  in  the  preservation  of  wreeki  ofer  lands  neaf  to 
the  part  of  the  sea-coast  where  a  vessel  is  wrecked,  if  there  be 
no  road  equally  convenient  and  expeditious,  and  also  the  plo* 
cing  on  such  lands  of  any  parts  of  a  wrecked  vessel  or  goods 
saved  for  a  reasonable  time,  making  compensation  to  the  ocou« 
pier  of  the  land,  to  be  adjusted  in  the  way  directed  by  the  act,, 
and  subjects  to  a  penalty  the  owner  or  the  occupier  of  the  land 
interrupting  or  impeding  such  passage  or  placing  (z)* 

In  order  to  assist  the  owners  in  the  recovery  of  property  no 
lord  of  the  manor,  or  other  person  claiming  to  be  entitled  to 
wreck  or  goods,  shall  appropriate  or  dispose  of  the  same  until 
he  shall  have  caused  to  be  given  in  writing  to  the  deputy  vice 
admiral  of  that  part  of  the  coast,  or  to  his  agents,  if  they  reside 
within  50  miles,  if  not,  then  to  the  corporation  of  the  Trinity 
House,  a  report,  containing  an  accurate  and  particular  descrip- 
tion of  the  wreck  or  goods  found,  and  of  the  place  where  and 
time  when  found,  and  of  any  marks  thereon,  and  of  such 
other  particulars  as  may  *the  better  enable  the  owner  to  P411] 
recover  them,  and  also  of  the  place  where  they  are  de- 
posited, and  may  be  found  and  examined  by  any  person  claim- 
ing any  right  to  them,  nor  until  the  expiration  of  one  whole  yeai* 
and  a  day  after  the  delivery  of  such  notice  :  The  deputy  vice 
admiral  or  his  agent  are,  within  48  hours  after  receiving  such 
report,  to  transmit  a  copy  thereof  to  the  secretary  of  the  corpo- 
ration of  the  Trinity  House,  upon  pain  of  forfeiting  for  any  ne* 
gleet  to  transmit  such  account  50Z.  to  any  person  who  shall  sue 
for  the  same,  and  the  secretary  is  to  cause  such  account  to  be 
placed  in  some  conspicuous  situation  for  the  inspection  of  all 
persons  claiming  to  inspect  and  examine  it  (a). 

Questions  of  salvage  performed  between  high  and  low  water 
mark  are  to  be  deemed  to  be  within  the  jurisdiction  of  the  Court 
of  Admiralty,  or  Courts  at  Westminster  (6).  A  foreign  vessel 
doing  damage  to  a  British  vessel  in  any  harbour,  dLc.  may  be 
arrested  till  the  master  or  owner  or  consignee,  or  their  agent, 
shall  undertake  to  appear  and  be  defendant  in  an  action,  and 
give  security  for  the  damage  and  costs  to  be  recovered  (c). 

(z)  58  Oea.  a  c.  87.  «,  4  &  5.  and  ,      (h)  58  Geo,  a  c.  87.  s.  0.  and  1  & 

1  &  2  Geo  4.  c.  75.^.  29  &  8a  3  Geo.4.  c.  75.  s.  31. 

(a)  58  Oeo.  a  €.  87.  «.  2.  and  1  &        (c)  53  Geo.  a  c.  87.  «.^.  and  1  & 

2  Geo.  4.  c.  75. «.  26.  t  2  Geo.  4.  c.  75.  •.  82. 


\ 


If  the  nacier,  msle,  or  crew  ot  «nr 
j*oih1  the  wat,  ibal)  find  and  talc  <m  b- 
dHir.cdU^  KOodB,  or  in«rchu!<<: 
board   bam  uxr  laher   person, 
•o  fbood,  tfao  comaaiidcr  of  th. 
tiMiutklec  sail  ihetimK  uid  jiuurt-  ui  ■■ 
■ad  at  the  fhn  peantik  opporlunitT  tnii - 
to  the  Tiinitr-booae,  aod  on  the  irtnm 
in  fi^rio"''  or    tVala,  or  the   : 
nnut  deliver  ihtt  tnticlce  to  a  di 
who  is   lo  Irancmit  a  similar  :' 
Trltiiiy-huase   for  pull; 
within  a  tt-arand  a  liu'. 

closarclo  bcsoldaiKl  ^i  ^  ._.:_..: 

to  unclnunM)  pruperty  (o). 

9.  The  iv^fpilnijom  alieady  dotailed'^da  not,  a»  bM  been  fae» 
fore  ofcscrvod,  Kpplv  to  any  ihin;;  ' — ■— r  —■'■—  ■'  -  ...... i.-- 

mO   oftflO   Cin'/W:  P9rf{p),  h'l 

passed  for  mailers  occurring  nn] 

which  appears  lo  cmboily  iho  prunii'^n?  r!  ini:'  i-xj-^jim;;  mta 
•oaic  allcralKifu  and  ndditioof.  and  will  dKrefore  ali>nc  l>e  fat- 
Itcularly  noticed  in'this  place. 

10,  -rhe  Loni  Warden  of  Ui.r  ( 
appoint  three   or  more  ~ 

[•416]  •iho  Cin^r  PorU,  two  am 

(n)  4S  Gio.  3.  c  123,  t.  10.  aaA  1   I  Oiclion  n..  .iln^ 

&  S  Cm.  4.  f.  75.  t.  9.    The  funnM     H  to  exr. :  .:  th* 

of  tbuM  two  sumicii   liAltod  th«  {  eomt  .>r  >  .  .-<_. 

'liine  of  ibn  ileclortttion   lo    Ton;-      r: 

[  eight  himn. 

(o)  4t)  Cm.  3,  r.  I'ia.  s.  \\.  Mid  I 
'&3G^4.  t75.».13.  I    - 

i:.     (;i)  The  Cinijiie  Porw  nrc  Ooucr,     Aji|"inin. 
SiifutictrA,    Roameti,  Hatlingt,   aii.l  lu)  :i  (fro.  J.e.  13.,,  ^iiUfiMklL 

/|yU<:  AUltbit  iwo  HnoicuJ  towns  r.  IR*.  10;  i»  C^a  a  C  130-  audi 
are  ff  tncAt/jta  nnil  Aye.    TliojurH-  '  &9Ct».^<.7il 
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to  adjust  and  deteroiine  any  difference  relative  to  sal- 
vage, which  may  arise  between  the  master  of  any  vessel  and  the 
person  or  persons  bringing  cables  and  anchors  ashore ;  and  in 
case  any  vessel  shall  be  either  forced  or  cut  firom  her  cables  and 
anchors  by  extremity  of  weather,  or  by  any  other  accident  what- 
ever,  and  leave  the  same  in  any  roadstead  or  other  place  within 
the  jurisdiction,  and  the  salvage  cannot  be  adjusted  between  the 
persons  concerned,  then  the  same  shall  be  determined  by  any 
three  or  more  of  the  said  persons  so  to  be  appointed  as  aforesaid, 
vtrithin  the  space  of  twenty-four  hours  after  such  difference  shall 
be  referred  to  them  for  their  determination  thereof  (r). 

The  Commissioners  are  authorized  to  decide  on  all  claims  made 
by  any  person  whatsoever  for  services  of  any  sort  or  description 
rendered  to  any  vessel,  as  well  for  carrying  out  anchors,  cables 
or  stores,  from  any  place  within  the  jurisdiction,  as  for  conduct- 
ing vessels  from  the  Downs,  and  other  bays  and  roadsteads  on 
the  coast  of  KmtySvsseco  and  Euex,  and  from  the  island  of  Tkanet^ 
or  from  the  sea,  or  any  place,  to  Ramsgaie,  Dover,  or  any  other 
place  with  the  jurisdiction,  or  for  the  saving  or  preserving  within 
the  jurisdiction  any  goods  or  merchandizes,  wrecked,  stranded, 
or  cast  away  from  any  vessel,  the  master  or  owners  thereof,  or 
their  agent,  being  present  at  the  place  where  the  commissioners 
are  sitting ;  and  this  whether  the  ship  shall  have  been  in  distress 
or  not  {s).    But  no  Commissioner  can  act  for  any  other  port  or 
place  than  that  in  which,  or  within  a  mile  whereof^  he  is  resi- 
dent (t).    And  either  party  may  within  eight  days  after  the  award 
declare  his  desire  of  obtaining  the  judgment  of  some  competent 
Court  of  Admiralty  with  respect  to  the  salvage  or  compensation, 
in  which  case  the  party  must  forthwith  declare  whether 
he  will  proceed  ^in  the  Admiralty  of  England,  or  in  the  [*416] 
Admiralty  of  the  Cinque  Ports,  and  must  proceed  within 
twenty  days  from  the  date  of  the  award ;  and  the  commissioners 
are  to  permit  the  ship  and  cargo  to  depart  on  their  voyage, 
or  deliver   the   goods  to   their  owners,  taking  bail  in  double 
the  amount  of  the  sum  awarded  (u).    An  appeal  so  made  is  to 
be  deemed  final  (2?). 


i:i 


1&2  Geo  A.  e.  76.  s.  1. 
Id.  sect.  2. 
t)  Id.  sed.  3. 
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(u)  1  &  2  Geo.  4.  c.  76. «.  4. 
(x)  Id.  sect  5. 
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Anchors,  cables  and  other  diip'i  st(»es  and  mateitaiSp  vii 
merchandize  acd  marine  stored  taken  posBeasoa  of  bj  boat- 
men and  others,  within  the  jarisdictiony  are  to  be  delivered  a: 
Ramnraiey  Deal,  DovtTj  Hancick,  Bri^hdcnem  or  WhcMioc,  c: 
such  other  place  of  public  deposit  as  diall  be  declared  bv 
the  Lord  Warden  (y),  and  the  oflicers  of  the  Lofd  Wardeii 
maj  seize  such  articles  either  within  or  without  dK  juris- 
diction, and  either  at  sea  or  on  shore,  if  concealed  at  con- 
Tejed  to  an  J  other  than  one  of  the  places  of  public  depo< :. 
or  attempted  so  to  be  (z).  The  Lc»rd  Warden  of  tbe  Ctv^^f 
PortSj  the  Lieutenant  of  Dover  Castle^  tbe  Deputy  Wardens 
and  the  Judge  of  the  Court  of  Admiralty  of  the  Cinque  P€r:L 
Two  ancient  towns,  and  the  members  thereof^  for  the  time 
being,  and  any  other  officers  specially  appointed  by  tbe  Lcru 
Warden,  may  execute  within  the  jurisdiction  all  matters  ccs- 
tained  in  the  act,  in  like  manner  as  any  magistrate,  or  aaj 
commissioner  to  be  appointed  by  rirtue  of  tbe  act  nay  dof  ji. 

By  this  Act  also  all  the  means  which  may  be  applied  bj 
virtue  of  the  before  mentioned  statute  of  Queen  wlntie  in  cases 
within  that  statute,  for  the  conclusively  adjusting  and  recov- 
ering of  salvage,  may  be  applied  in  the  case  of  persons  acting 
under  the  mere  employment  of  the  officers,  mariners  or  own- 
ers of  any  ship  in  distress,  and  on  payment  or  tender  and 
refiisal  of  the  quantum  to  be  paid,  or  security  given  fw  pay- 
ment thereof  to  the  satisfaction  of  the  commisrioners, 
[*417i  who  shall  have  adjusted,  no  officer  of  tbe  '^customs  or 
other  person  in  possession,  may  any  longer  retain  the 
*  possession  on  any  claim  to  compensation  (6),  and  tbe  owners, 
or  on  their  refusal,  the  salvors,  may  in  all  cases  sell  so  much 
of  the  property  saved  as  will  defray  the  salvage,  and  such 
charges  as  shall  be  allowed  by  the  High  Court  of  Admiralty, 
or  the  Court  of  Admiralty  of  the  Cinqut  Ports^  or  the  Coio- 
missioners  (e).  And  it  seems  that  in  this  case  also  the  Com- 
missioners of  the  Customs  are  to  allow  the  sale  duty  bee{d), 

I  have  been  thus  particular  in  arranging  and  detailing  the 

iy)  Id.  sect.  7  &  8.  in^  duty  free,  which  was  mvtB  by 

(z)  M.  sect.  9  &,  11.  this  act,  also  is  repealed  by  the  6 

(a)  I(L  sect.  15.  Geo.  4.  c  105.  s.  352. 
2  Geo. 4.  €,76,9.19. 

20.    The  power  of  sell-  [d]  6  Geo.  4.  c.  107.  c.  47. 


{b)  1  &  S 
(c)  Id.  s. 
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provisions  of  these  statutes,  from  a  hope  that  a  better  know- 
ledge of  them  may  induce  the  masters  of  ships  in  distress  to 
avail  themselves  of  them ;  and  not  submit  to  the  very  heavy 
charges  too  frequently  made  for  assistance  on  such  occa- 
sions (e),  or  incur  the  expence  of  litigation  in  the  Courts  of 
Laiv. 

11 .  I  proceed  in  the  next  place  to  the  consideration  of  salvage 
payable  upon  recapture. 

I  have  in  a  former  chapter  (/}  spoken  of  the  subject  of  cap- 
ture,  and  of  the  alteration  of  property   thereby  occasioned. 
With  a  view  to  the  subject  more  immediately  under  considera- 
tion at  present,  it  may  be  taken  as  a  general  proposition,  liable 
only  to  one  exception,  which  will  be  noticed  hereafter, 
that  the  ships  or  goods  of  the  subjects  *of  this  country  [*41S] 
taken  at  sea  by  an  enemy,  and  afterwards  retaken  at  any 
indefinite  period  of  time,  and  whether  before  or  after  sentence 
of  condemnation,  are  to  be  restored  to  their  original  proprietors 
upon  payment  of  salvage  to  the  recaptors.    This  however  is 
the  result  of  the  peculiar  enactments  of  the  Legislature  of  this 
country ;  it  is  a  new  and  peculiar  law  made  by  this  country  for 
itself,  in  favour  of  merchant  property  recaptured,  introducing  a 
policy  not  originally  adopted  by  other  countries,  and  differing 
from  its  own  more  ancient  practice.    By  the  ancient  rule  of 
law,  where  a  ship  was  taken  and  carried  infra  prandia^  and  es- 
pecially after  a  sentence  of  condemnation,  the  ship  became  the 
property  of  the  captor ;  and  if  retaken,  the  former  owner  had 
no  jus  posdiminii;  and  this  continued  to  the  general  law  of 
'Europe  down  to  a  very  late  period  (^}. 
With  regard  to  the  beneficial  interest  in  the  goods  of  an  en- 


(e)  The  Frtru^  Ordinance^  so  often 
quoted,  contaiDS  an  apparently  ex- 
cellent set  of  regulations   on  this 
subject,  Uv.  4.  tit  9.  des  Ndujragts. 
All  vessels,  &c.  driven    on  shore, 
whether  belonging  to   subjects  or 
foreigners,  are  taken  into  the  King's 
protection :  the  offieers  of  the  Ad- 
miralty are  the  persons  appointed 
to  preserve  and  take  charge  of  them, 
and  pay  the  persons,  iivho  assist  in 
the  salvage,  and  who  are  to  act  un- 
der their  orders.    But  there  seems 
to  be  no  proper  mode  of  settling  the 
charges  of  the  officers  themselves, 


no  custos  custddum ;  and  this  defect 
has  probably  occasioned  the  com- 
plaints which  the  commentator  in- 
forms us  have  been  often  made 
against  their  conduct  in  manv  places. 
A  year  and  a  day  is  the  period  allowed 
for  reclaiming  property,  after  which 
it  is  to  be  sold  for  the  benefit  of  \h» 
crown.  But  claims  have  in  fact 
been  allowed  after  that  period,  as 
Valin  informs  us. 
(/)  AnU^  pait  1.  ch.  1.  sect  7. 

{g\  By  Sir  Wm.  Seott^  in  the  case 
of  L^AcTiF,  Lorrial,  1  Edw.  185. 


0 
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emr  taken  at  setk,  it  viis  ancle qiIt  established  that  in  the  case 
o(  coptore  bj  $h:p«$  in  the  par  of  the  King,  the  King  should 
hare  •fuf-^lccrr.t.  the  o^mers  of  the  ships  another  fourth;  and  the 
other  moietj  be  divided  am^>og  the  captors ;  the  admiral  takiog, 
if  present,  the  share  of  tvro  men  in  each  res^l ;  if  absent,  otone 
oqIt  ;  and  in  the  case  of  capture  bj  prirate  ships  not  in  the 
King  5  pay.  the  King  shoold  claim  no  part,  but  the  captors  lake 
the  whole,  allowing,  however,  to  the  admiral  as  much  as  the 
share  of  tm  men  ik).  Bat  these  proportions  were  occasionally 
varied  at  the  King^s  pleasure ;  and  Sir  Matthew  Hale  infonns  us» 
that  in  his  time  the  admiral  had  the  third  of  goods  taken  by  pri- 
Tate  men  of  war  as  his  fee,  but  in  right  of  the  King  (i). 
£^419]  The  entire  beneficial  interest  was  *first  giren  to  the  cap- 
tors whether  belonging  to  the  royal  navy,  or  private  ships 
of  war,  by  a  statute  passed  in  the  reign  of  Queen  .^fme  {k). 
This  statute  however  contains  no  regulation  of  salvage  or  other 
provision  in  the  case  of  recapture.  During  the  short  war  with 
Spain  in  the  reign  of  George  the  First,  no  legislative  provision 
was  made  on  the  subject  of  prize.  Soon  after  the  declaration 
of  war  against  Spain  in  the  thirteenth  year  of  the  reign  of  Gemge 
the  Second,  and  against  France  in  the  secenteenth  and  twentf-ninih 
years  of  the  same  reign,  acts  of  parliament  (/),  were  passed  on 
this  subject,  by  each  of  which  the  ships  or  goods  of  the  King's 
subjects  taken  and  retaken,  were  decreed  to  be  restored  to  their 
original  owner,  and  the  rate  of  salvage  was  fixed  at  one-^hth 
in  the  case  of  recapture  by  the  King's  ships ;  but  in  the  case  of 
recapture  by  private  ships,  whether  acting  with  or  without  ccnn- 
mission,  the  rate  was  made  to  vary  according  to  the  length  of 
time,  during  which  the  vessel  might  have  been  in  the  posses- 
sion of  the  enemy ;  if  such  possession  had  not  exceeded  twenty^ 


(h)  Black  Book  of  the  Admiralty, 
a.  19,  20.     Clerk's  Praxis,  p.  163. 
(t)  Hale's  Treatise  la  tiiree  parts, 

£art  3.  chap.  28.  In  Hargrave^s 
AW  TractH,  p.  247.  Two  of  the 
Ordinances,  passed  in  the  time  of 
the  ii»tir|>ation,  mention  **  the  tenths 
'^  of  prizes  cuHtomarily  due  to  the 
**Lord  High  Admiral,"  and  direct 
the  same  to  be  laid  out  in  medals, 
as  a  reward  for  eminent  services. 
ScobeWs  Acts,  A.  O.  I(>a8,  c.  12.  and 


1G49,  c.  21.  The  distribution  of 
prize  is  settled  by  those  Ordinances, 
and  by  the  OrdiDaBces  of  1650,  c. 
28  &33. 

{k)  6  wdiin.  c  la  See  Dr.  MMn- 
son^s  note  in  the  case  of  the  JIek 
MoHR,  Hdmer,  4  Rob.  A.  R.  315. 

(/)  13  Geo,  2.  ckap,  4.  Recapture, 
sect.  18. 17  Cko.  2.  chap,  34  Recap- 
ture, ^ci.  20.  29  Geo,  2.  d^qi.34. 
Recapture,  sect,  2L 


MP 
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four  hoars,  the  rate  was  fixed  at  one-eighth^  if  between  twenty" 
Jinar  and  forty-eight  at  one-J^h^  if  between  forty-eight  and  ninety- 
six  at  one-thirdy  if  above  ninety-six  Ki\me-half    And  in  all  cases, 
if  the  vessel  recaptured  were  set  forth  as  a  vessel  of  war,  daring 
its  possessicMi  by  the  enemy,  the  rate  of  salvage  was  fixed  at 
one-half    A  provision  similar  to  the  last  had  been  made  by  sev- 
eral ordinances  in  the  time  of  the  usurpation  (m),  which  in  all 
other  cases  settled  the  salvage  at  one-eigkth.    The  variation  of 
the  rate  of  salvage  according  to  the  time  of  the  enemy's  pos- 
sessioa  probably  occasioned  many  disputes,  and  therefore 
in  the  statutes  passed  in  the  *last  reign  the  rate  has  been  [^420] 
unifiMrmly  fixed.    At  the  commencement  of  hostilities 
with  America  (n),  and  afterwards  with  the  French  King  (o),  it 
was  fixed  at  one-eighthj  as  well  in  the  case  of  private  ships  as  of 
those  belonging  to  the  royal  navy  ;  except  in  the  case  of  ves- 
sels set  forth  as  ships  of  war,  in  which  case  as  in  the  former 
statutes,  it  was  fixed  at  one-half     At  the  commencement  of  the 
war,  in  the  year  1793,  the  legislature  fixed  the  rate  of  salvage 
at  one-e^hth  for  the  royal  navy,  and  at  one-sixth  for  private  ships ; 
and  in  case  of  recapture  by  the  joint  operation  of  his  Majesty's 
ships,  and  private  ships,  authorized  the  Judge  of  the  Court  to 
order  such  salvage  as  he  should  deem  fit  and  reasonable  :   but 
enacted  that  recaptured  ships,  set  forth  by  the  enemy  as  vessels 
of  war,  should  wholly  belong  to  the  recaptors,  and  not  be  res- 
tored to  the  original  owners  (p).     And  by  this  last  statute  it  is 
also  provided,  that  if  a  ship  be  retaken  before  she  has  been  car- 
ried into  an  enemy's  port,  it  shall  be  lawful  for  her,  if  the  re- 
captors  consent  thereto,  to  prosecute  her  voyage,  and  the  re- 
captors need  not  proceed  to  adjudication  till  six  months^  or  the 
return  of  the  ship  to  the  port,  from  which  she  sailed  :  and  by 
consent  of  the  captors  the  cargo  maybe  unloaded,  and  disposed 
of,  before  adjudication  :  and  if  the  vessel  does  not  return  di- 
rectly to  the  port  of  her  departure,  or  the  recaptors  have  had 
no  opportunity  to  proceed  to  adjudication  within  six  months^  on 
account  of  the  absence  of  the  vessel,  the  Court  of  Admiralty 
shall  at  the  instance  of  the  recaptors,  decree  restitution  to  the 


(ri)  ScolMilPs  Acts,  A.  D.  1648,  c. 
12.  1649,  c.  21.  and  1650,  c.  28 
&33. 


(n)  16  Geo.  3.  c.  5.  *.  24. 
(o)  19  Geo.  a  c.  67.  s.  44. 
tp)  33  Geo.  3.  c.  66.  s.  42. 
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{ormcr  owners,  paving  ttlvage,  npoo  such  evideocc  ss  Aall  s> 
pear  reasonable,  the  eipence  of  such  proceeding  not  Xoeict-i-^ 
the  SUDS  of  fourif em  pounds  i<^).  Similar  prorisioDS  vete  wsll^. 
at  the  be^innms  of  the  last  war ;  and  the  same  rate  of  sair^e 

is  fixed  for  his  Majesty's  hired  armed  ships,  «s  fer  t>; 
[*421]  royal  navy  (r).  A  store  *ihip  in  the  king's  service,  cojsr- 

ing  salvage  in  a  court  of  Admiralty,  b  eDtitl€d  to  Vi^ 
nme  rate,  and  no  higher  than  a  ship  of  war  (f).  (1) 

A  convoying  ship  may  be  entitled  to  this  salvage,  ibr  the  re- 
capture of  a  vessel  under  its  protection  taken  in  thaX  shcitioo, 
and  eflectnally  possessed  by  the  enemy  (r). 

f7>  33  Geo.  a  e.  fjtl  g,  44.                [  f*l  SEPrtocs,    MUU,  1    Dods^n, 

(r,  4:3  Gto.  a  c.  100.  «.  a>&.  41 ;  |  A.  R.  25a 

45  Geo.  a  c.  ^«.  7;  aod  4d  Geo.  a  (/i  The  Wight,  Ford^  5  ftob.  X. 

€.132.                                                  '  R-  215. 

(I)  No  regolatioas  hare  been  made  in  res^>ect  to  silra^  by  uj 
statute  of  the  U.  States,  except  in  cases  of  re-captme.  The  priacipK; 
is  generally  adopted  in  our  Courts,  that  the  original  pfoprietary  istercsi 
in  goods  captured  is  not  devested  ontil  a  sentence  of  oondemn align  in 
a  Court  of  competent  jurisdiction.  The  jus  portliminii  continoes  oduI 
such  coademnation ;  but  no  longer.  Hudson  r.  Goestier,  (4  Cnach, 
293.) 

The  Act  of  Congress  of  3d  of  March,  1800,  ch.  19,  regulates  the  saJ- 
vage  in  cases  of  recapture.  It  provides,  that  if  vessels,  or  goods  of  any 
persons  resident  within,  or  under  the  protection  of  the  tJ.  States,  f^ull 
be  recaptured  after  a  hostile  capture  before  cond^nnation,  they  sb&H 
be  restored  to  the  owner  on  payment  of  salvage  of  ode  dgktk  pan,  if 
recaptured  by  a  public  ship,  and  of  one  siTih,  if  by  a  private  vessel  of 
the  U.  States ;  but  if  the  recaptured  vessel  be  armed  before  or  after 
capture,  then  the  salvage  shall  be  one  Aa/f  part  In  case  the  recap- 
tured vessel  or  property  belong  to  the  U.  States,  the  salvage  is  one 
sixthy  if  recaptured  by  a  private  vessel,  and  one  twelfth,  if  recaptured  br 
a  public  vessel ;  but  if  the  recaptured  vessel  be  a  public  armed  vessel. 
then  one  moiety  Lb  given,  if  the  recapture  is  by  a  private  vessel,  and  one 
quarter  part,  if  by  a  public  vessel.     Sect.  1  dz.  3. 

In  cases  of  salvage  on  recaptures  the  same  Act  directs  the  dislribe- 
tion,  if  made  by  a  public  ship,  to  be  in  the  same  manner  and  propor- 
tion  as  prize  money  ;  if  by  a  private  armed  ship,  to  be  according  to  the 
agreement  of  the  owners  and  crew,  if  any ;  otherwise,  as  the  Court 
having  jurisdiction  thereof  shall  appoint    Sect.  4.  * 
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A  ship  once  set  forth  and  employed  as  a  privateer  or  vessel 
of  war  falls  within  the  exception,  and  is  not  to  be  restored  upon^ 
recapture,  although  at  the  time  of  the  recapture  it  may  be  em- 
ployed purely  as  a  merchant  ship,  carrying  a  cargo,  without 
any  commission  of  war,  or  any  arms  except  a  few  muskets  for 
self  defence  (ii).  But  the  mere  act  of  putting  men  on  board  a 
captured  ship,  which  was  armed  at  the  time,  and  employing  her 
as  a  criiizer,  without  a  commission  of  war,  does  not  bring  the 
ship  within  the  exception  nor  defeat  the  right  of  the  original 
owner  (x). 

If  a  ship  captured  by  the  enemy  be  voluntarily  abandoned  by 
him  at  sea  after  taking  out  the  crew,  either  because  he  may  be 
unable,  or  may  not  think  it  worth  while  to  carry  her  into  port, 
and  be  found  and  taken  possession  of  by  a  British  ship  of  war ; 
this  is  not  a  recapture  within  the  act  of  Parliament,  and  the  Court 
of  Admiralty  is  not  restricted  as  to  the  rate  of  salvage,  but  may 
apportion  it  to  the  nature  and  merits  of  the  case  (y). 

A  ship  may  be  in  the  legal  and  constructive  possession  of  the 
enemy,  though  not  at  the  moment  in  his  actual  possession,  and 
this  will  be  sufficient  to  found  a  claim  for  salvage  under  the  act 
of  Parliament.  This  was  held  in  the  case  of  a  Portuguese  ship, 
which  being  on  a  voyage  from  Pemambuca  to  Liverpool  with  a 
cargo  belonging  to  British  and  Poriugueze  merchants  put 
into  the  port  ofMuros  in  Spaiuy  *in  consequence  of  hav-  [*422] 
ing  sustained  damage  at  sea,  and  was  in  that  port  at  the 
time  when  the  French  took  possession  of  the  place.  The  French 
withdrew  to  proceed  on  another  expedition,  but  they  were  near 
at  hand,  and  had  it  in  their  power  to  return,  whenever  they 
might  think  proper,  and  were  not  unlikely  to  do  so  :  the  princi- 
pal persons  of  the  place  were  in  their  interest,  and  it  was  not 
probable  they  would  willingly  have  suffered  such  a  ship  and 
cargo  destined  for  England  to  come  away  without  molestation. 
In  this  state  of  things  the  ship  was  brought  Out  of  the  port  by 
the  ho^ia  of  B,  British  frigate,  when  there  were  only  four  persons 
on  board.  The  cause  being  in  the  Prize  Court  of  Admiralty, 
the  learned  Judge  made  a  decree  for  the  rate  of  salvage  under 


(u)  L'AcTiF,  Lonial,  1  Edw.  185. 
(x)  The  HoaAtio,  Melson^  6  Rob. 
390. 


(^)  The  GAes,  Mitchea,  6  Rob. 
The  Lambtok,  Id.  275.  note. 
and  the  Lord  Nelson,  1  Edw.  79. 


^' 
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tbe  statute  ;  obsening  there  was  do  doubt  that  the  propertj  h^J 
been  re&cued  from  considerable  peril  by  tbe  captain  of  tijt 
frigate,  and  that  be  was  entitled  to  a  remuneratioa  of  soaeLlrri 
or  other,  so  that  the  only  question  was,  whether  this  dould  be 
considered  as  a  case  of  auluary  salvage,  or  the  parties  be  poi  to 
the  expence  of  a  iresh  suit  in  the  Instance  Court  (z). 

A  liriiuh  army  acting  in  a  foreign  country,  in  coojunction 
with  a  native  force,  witljout  tlie  co-operation  of  a  fleet,  and  lib- 
erating a  port  of  tlie  country  from  the  hands  of  their  cqubdod 
enemy,  by  operations  on  land,  directed  to  that  end  near  io  and 
in  the  place,  may  be  entitled  to  salvage  under  the  statme  on 
lirituh  ships  found  in  the  port,  and  on  their  cargoes  whether 
actually  on  board  at  the  time  or  landed  and  warehoused,  thus 
rescued  from  the  enemy  :  but  not  on  die  property  of  the  nati%e> 
of  tlie  country  thus  delivered,  and  which  reverts  to  their  posses- 
sion and  dominion.  And  if  in  such  a  case  the  masters  of  L^e 
liritUh  ships  are  allowed  to  bring  their  cargoes  to  En^leuH. 
under  their  own  management,  according  to  the  original  inten- 
tion, the  salvage  is  to  be  estimated  upon  tlie  value  in  Eng- 
land (a). 
[*423]  *12.  It  may  be  proper  to  mention  in  this  place  the 
practice  of  the  Court  of  Admiralty  in  the  case  of  tlie 
property  of  tlie  allies  of  this  country,  taken  at  sea  by  a  com- 
mon enemy,  and  retaken  by  the  subjects  of  this  coontry.  For 
this  purpose  I  cannot  do  better  than  use  the  words  of  the  learn- 
ed Judge,  who  now  presides  in  that  Court.  *'  The  maritime 
"  law  of  England,'*^  says  Sir  William  Scotiy  "having  adopted  a 
"  most  liberal  rule  of  restitution  on  salvage,  with  respect  to  tbe 
"  recaptured  property  of  its  own  subjects,  gives  the  benefit  of 
"  tliat  rule  to  its  allies,  till  it  appears  that  they  act  towards  JBry- 
"  ish  property  on  a  less  liberal  principle  ;  in  such  a  case  it  adopts 
"  their  rule  ;  and  treats  them  according  to  tlieir  own  measnre 
"  of  justice"  (6).  In  conformity  to  this  rule  the  San  Jago  was 
not  restored  to  the  King  of  Spain^  because  retaken  from  his 


(2)   The    Pensamento     Feliz, 
MefralhaenSt  1  Edw.  115. 

ia)  The  Progress,  Barker^  1 
Edw.  210.  The  case  arose  out  of 
the  rccnpturo  of  Oporlo.  The  reader 
will  iitid  much  instruction  from  tbe 


perusal  of  the  very  learned  judg- 
ment delivered  ID  the  cause. 

(b)  In  the  case  of  the  SA!rrA 
Cruz,  1  Rob.  A.  R.  C3.  The  whole 
is  a  most  finished  model  of  judicial 
clo(}uencc. 
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th>en  enemy  the  French  tinder  circumstances,  in  which  the  Span" 
ish   Courts  had  condemned  British  property  retaken   by   the 
Spaniards :  and  shortly  afterwards  two  Portugueze  ships  were 
for  the*  same  reason  condemned ;  and  several  others  at  the  same 
time  restored  (c),  because  in  the  interval  between  the  different 
captures,  an  Ordinance  of  the  Court  of  Portugal  had  altered 
the  rule  of  restitution  in  that  country  ;  and  they  were  restored 
upon  payment  of  the  rate  of  salvage  established  in  Portugal; 
viz.  {me-eighih  to  King's  ships,  and  one-jyth  to  privateers.    Upon 
the  same  principle  a  British  ship,  which  had  been  taken  by  the 
French  and  carried  into  PorUevedra  in  Spain^  and  condemned  by 
the  Prize  Court  at  Paris^  being  afterwards  seized  as  French 
property  and  sold  under  the  orders  of  the  Junta  of  GaUida^ 
then  enemies  of  JFVancc,  and  allies  of  this  country,  and  which 
came  to  England  and  was  claimed  by  the  original  British 
owner,  was  not  restored  (rf).     At  a  later  period  ja  *Spafi-  [*434] 
ish  ship  was  restored  on  payment  of  one-eighth  upon  the 
ground  of  an  article  in  a  recent  treaty  between  Spain  and  this 
country,  providing  for  mutual  restitution  on  salvage  (e).  Of  this 
principle  of  British  jurisprudence,  whatever  attempts  may  be 
made  to  shake  it  from  motives  of  public  policy  or  private  inter- 
est, reason  must  now  declare,  and  posterity  will  hereafter  con- 
fess, that  it  is  founded  on  the  immoveable  basis  of  reciprocal 
justice.    The  right  of  recaptors  to  salvage  is  extinguished  by  a 
subsequent  act  of  capture  and  condemnation  by  an  enemy,  but 
it  must  be  a  regular  sentence  of  condemnation  carried  into  ex- 
ecution ;  for  if  the  sentence  of  the  Prize  Court  be  overruled  by 
an  order  of  release  from  the  sovereign  power  of  the  state,  the 
recaptors  are  not  deprived  of  their  right  to  salvage  (/).  (1) 

13.  If  the  property  of  a  nation  not  engaged  in  hostility  with 
the  enemies  of  this  country,  happen  to  be  taken  as  prize  by  them, 


(c)  Same  case. 

(rf)  The    VicToaiA,  1  Edw.  97. 


(e)  Saiv  F&Aifci8C0,  Du  Pauta^  1 
Edw.  279. 

if)  Cbarlotte  CAEOLinx,  ^disr* 
odson,  A«  K.  193. 


(1)  The  Act  of  Congress  of  third  of  March,  1800,  ch.  14,  respecting 
salvage  on  recaptures  provides  (sect.  3)  the  same  liberal  rule  of  reci- 
procity in  relation  to  recaptures  of  the  ships  of  allies  and  neutrals« 
which  the  Admiralty  jCourts  of  England  have  adopted. 
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MIT  n   ry^K.^  B 


CHAPTEa  THE  ELEYEXTH 


or    THE    DI«50IXTI05    OF   CO^TRjlCTS    FOE  THE    CAX11A.G1 

or   GOOD3    15    MEECHAXT   5HIF5. 


1.  Hiving  tJiiH  coa^Idered  the  sereral  species  of  coctnft 

icr^^:  for  tfte  carriage  of  gocfdi  in  merchant  ships,  azKl  tbe  vm- 
oun  duties  arising  tlierefrom,  I  proceed  in  tbe  l&st  place  lo  tae 
exa/nination  of  tlie  modes  bj  which  contracts  of  thk  utse 
majr  be  d'umoUed.  And  these  are,  either  the  Toluntair  act  of 
tfie  contracting  parties,  or  some  extrinsic  matter  happening 
after  ti»e  making  of  the  contract  and  before  its  compkcioo. 

2.  It  is  a  general  rule  that  whatever  derives  its  foicc  and  Ta- 
lidity  from  the  consent  of  parties,  may  by  the  mataal  consent  of 
tlie  same  parties  be  rendered  null  and  invalid.  There  is  indeed 
a  technical  rule  of  the  law  of  England^  which  requires  the  dis- 
charge of  a  person  from  a  contract  to  be  made  by  an  instnmi^t 
of  as  high  a  nature  as  the  original  instrument  of  contract:  and 
this  rule  is  applicable  to  the  contract  of  affreightment  by  char- 
ter-party under  seal ;  bat  in  case  of  a  discharge  by  mutual  con- 
sent not  expressed  in  this  formal  manner,  the  rule  would  at  tbe 
utmost  have  no  other  effect  than  to  render  it  necessary  (or  the 
party  to  apply  to  a  Court  of  Equity.  In  all  such  cases,  howev- 
er,  prudence  requires  that  the  deed  should  be  cancelled  and  de- 
livered up. 

But  a  merchant,  who  has  laden  goods,  cannot  insist  upon  hav- 
ing Uicm  rclanded  and  delivered  to  hi|n  without  pajing  tbe 
freight  that  might  become  due  for  the  carriage  of  them,  aad  in- 
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demnifying  the  master  against  the  consequences  of  any  bill 
of  lading  signed  by  him  (a).  Indeed  a  master  who  *has  [^427] 
signed  bills  of  lading  cannot  with  prudence  deliver  back 
the  goods  without  having  all  the  parts  of  the  bill  of  lading  de- 
livered up  to  him,  for  if  any  one  part  has  been  transmitted  to  a 
third  person,  such  third  person  may  have  acquired  an  interest  in 
the  goods.  (1) 

3.  Another  general  rule  of  law  furnishes  a  dissolution  of  these 
contracts  by  matter  extrinsic.    If  an  agreement  be  made  to  do 
an  act  lawful  at  the  time  of  such  agreement,  but  afterwards,  and 
before  the  performance  of  the  act,  the  performance  be  rendered 
unlawful  by  the  government  of  the  country,  the  agreement  is 
absolutely  dissolved.    If,  therefore,  before  the  commencement 
of  a  voyage,  war  or  hostilities  should  take  place  between  the 
state  to  which  the  ship  or  cargo  belongs,  and  that  to  which  they 
are  destined,  or  commerce  between  them  be  wholly  prohibited, 
the  contract  for  conveyance  is  at  an  end  (&),  the  merchant  must 
unlade  his  goods,  and  the  owners  find  another  employment  for 
their  -ship.     And  probably  the  same  principles  would  apply  to 
the  same  events  happening  after  the  commencement  and  before 
the  completion  of  the  voyage,  although  a  different  rule  is  laid 
down  in  this  case  by  the  French  Ordinance  (c),  as  I  have  before 
observed.    But  if  war  or  hostilities  break  out  between  the  place, 
to  which  the  ship  or  cargo  belongs,   and  any  other  nation,  to 
which  they  arc  not  destined  ;  'although  the  performance  of  the 
contract  is  thereby  rendered  more  hazardous,  yet  is  not  the  con- 
tract itself  dissolved,  and  each  of  the  parties  must  submit  to  the 
extraordinary  peril,  unless  they  mutually  agree  to  abandon  the 
adventure.  (2) 

.      (a)  2  Eq.  Ctu  Ab.  p.  08.  .^non.       \      (c)  Li^.  a  tit  3.  Fret.  art.  15.    See 
(h)  French  Ordinance,  liv.  3.  tit.  1.  I  before,  part.  3.  cb.  7.  sect.  5.  and 
dea  CSuarte-jpartUi,  aru  7.  Code  de     the  Code  de  Com.  art.  299. 
Com.  art.  276.  * 

(i)  See  Thompson  v.  Trail,  (6  B.  &  Cresw.  36.) 

(2)  Our  Law  is  the  same.  If  after  making  a  contract  of  affreight- 
raent  by  chairter  party,  or  otherwise,  and  before  the  sailing  of  the  ship 
on  the  voyage,  the  voyage  becomes  illegal,  the  contract  will  be  dis- 
solved; and  the  bills  of  lading,  if  any  are  signed,  cannot  be  enforced. 
Brown  v.  Delano,  (12  Mass.  R.  370.)    Palmer  v.  Lorillard,  (15  John. 


il  nfiHrrf  ■  iwnilm  iliMnhaiiiw  nf  ibi  m^iMi      Tim 

m  of*  chmg  party  n»i»  bww  n—infc.  •&««  Ac  a^ 

JtotlwpMiar  depifttnn   rBMP|JMai  of  x  Umlili 

n  of  frri^  wu  ovended.    In  l&e  cxae  of  tW  TmA.  M 

f  WBDsra  Scott  beMtbe  mmeim  t,  cfaaner  pan;  ^iiiai 

d  B  Mcini  carrier.    Bm  an  Rietarteo  n.  Mow  fas. 

.  102.) 

^toTslfreietKiDBnt  b  dm  dtaottcd  b;  a  ^MOtAfa^iiria 
partuni  bat  ibe  per&nnsaM  of  k  i*  otaely  n^M^td 
'  Snring  tbe  Uociode ;  aad  tlw  eh^  owner  or  maMa  auj  mu  At 
IjfoiRb,  uua  be  on  proMciM  Uh  *oj*e«  mil  atey,  or  Um  fa^w 
1  najr  deotitd  luf  good*  on  UnderM^  freight.  This  <ru  ■>  bdd  m  h(- 
r.  Lonllwd,  (16  Jotiii.  R.  3ld)  b;  U^  Coon  of  Eaxm  of  Nt* 
Yo(k,  wboro  %  verj  aUo  uid  le«n>ed  opinioo  wu  praoounced  bf  Mt. 
Cbaaccllor  Kent,  apd  the  cooirarj  docinse  beld  in  15  iaba.  R.  1^  I 
was  OTcrraW.  Sco  tbo,  Ogden  r.  Dukcr,  {I?i  John.  R.  87.)  Akfc- 
udion  f.  Moiiiwi  las.  Co.,  (G  Mom.  B.  102.)  lloacvor,  in  Sura^tdoa * 
V.  RB|)pelo,  (3  Scrg.  and  fUwIe  R.  550)  the  Couit,  aratboQt  doeidiBf 
whether  such  a  blockade  dissolved  or  meiC'If  sUf>pcod«d  the  ootOnct  of 
BlTrciglilmeai,  decided,  t)iat  in  such  a  cue  the  master  vas  not  oniiilsl 
lo  retain  (lie  cargo  from  ihq^ippers,  until  indemnifi cation  or  compear 
tioii  tvu  made  to  lim,  in  lieu  of  Ireight,  bat  that  liis  remedy,  if  an;, 
iru  hy  an  action  on  the  caK.  This  point,  ifaercibre,  must  in  ibis  ci» 
flicl  of  authority  be  Hill  deemed  open  for  furtlier  coaaideration.  AmI 
wo  The  lubella  JaciBobiua,  (4  Rob.  77.)  Clark  v.  Maae.  P.4tM,lM- 
Co.,  ('i  rick.  R.  IW.) 
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be  dissolved  on  both  sides.    On  the  other  hand,  if  a  merchant 
hire  a  ship  to  go  to  a   foreign  port,  and  covenant  to  furnish  a 
lading  there,  a  prohibition  by  the  government  of  that  country  to 
export  the  intended  articles,  neither  dissolves  the  contract,  nor 
excuses  a  non-performance  of  it  (e) ;  for  the  laws  of  one  nation 
do  not  give  effect  to  the  positive  institutions  of  another  incon-* 
sistent  with  its  own ;  and  the  different  interests  of  nations  some- 
times render  an  act  meritorious  in  one,  which  is  prohibited  by 
another  in  alliance  with  it,  if  the  act  be  not  contrary  to  the  gen- 
eral law  of  oati<Hi8,  or  to  existing  treaties  ;  and  the  common  ex- 
ception of  the  restraint  of  princes  and  rulers  applies  only  to  the 
case  of  the  master  (/)•    But  in  such  a  case,  of  if  the  default  be 
owing  to  the  personal  neglect  or  inability  of  the  freighter,  and 
not  to  any  general  cause,  the  master,  upon  his  arrival  at  the  port 
of  lading,  should  obtain  another  cargo,  if  possible,  from  other 
persons,  and  not  sullenly  hoist  sail  and  depart,  in  order  to  charge 
the  merchant  with  the  whole  freight.    An4  if  upon  the  ship's 
arrival  he  is  informed  that  the  merchant  is  unable  to  furnish  the 
lading,  he  cannot,  by  waiting  the  time  appointed  in  the  charter- 
party,  charge  thd  merchant  with  the  demurrage  (g),  (1)    It  has 
also  been  held,  that  a  contract  was  not  dissolved,  nor  a  mer- 
chant excused  for  the  non-performance  of  his  covenant,  by  a 
prohibition  of  intercourse    on  account  of  an  infectious  dis- 
ease [h). 

*4.  But  althotigh  contracts  of  this  nature  are  dissolved  [M29] 
by  the  breaking  out  of  war  or  hostilities  in  the  manner 
before  mentioned,  of  which  no  person  can  foresee  the  termina- 
tion ;  yet  they  are  not  dissolved  by  an  embargo,  or  temporary 
restraint  of  their  performance  imposed  by  the  government  of  the 
.  country,  in  whose  ports  the  vessel  may  happen  to  be,  as  a  mea- 


ie)  Blight  if  othtrs  v.  Page,  Guild- 
hall, Sit.  after  M.  T.  1801,  before 
Lord  Kenyofij  Cfa.  J.  cited  3  Bos.  & 
Pull.  295.  ntfU  (a)  and  see  ^oerds  v. 
LuHcmbe^  16  £ast,  201. 

(/)  Blight  if  others  v.  Page.  And 
see  also  as  to  this  point  IWen^  if 


another  ▼.  Huhhardy  3  Bos.  &  Pulh 
298.     * 
{g)  Blight  if  others  v.  Page, 

{h)  Barker  v.  Hodgson^  3  H.  &  S. 
267.  quoted  before,  part  3.  ch.  1. 
page  182. 


(I)  See  Kleine  v.  Catara,  (2 Gallis.  R.  61.)  Palmer  v.  Lorillard,  (15 
John.  R.  14.--S.  C.  16  John.  R.  348.)  Stoughton  v.  Sappelo,  (3  Scrg. 
^  R.  559!)    Ant^,  note  to  page  180,  and  page  183.) 


iaa 
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sure  of  political  caution  in  time  of  war,  or  apoo  the  expectatioo 
of  it,  either  in  the  lading  port,  or  in  a  place,  at  wluch  the  aiup 
may  have  touched  in  the  course  of  her  Toyage  (i).     Hiii  sub- 
ject  has  received  a  judicial  determination  in  the  law  of  Eaglaa^. 
The  case  (k)  was  as  follows :  Hadley^  the  plaintiff,  bton^bl  an 
action  against  Clarke  fy  others^  owners  of  the  ship  PamowM,  for 
not  carrying  to  Leghorn  goods  put  on  board  the  Pomtma  at  Lfv- 
erpool  to  be  conveyed  to  Leghoroj  the  danger  of  the  seas  onlj 
excepted.    The  plaintiff  had  paid  £.297.  IBs.  for  insonmce  of 
the  goods  for  the  voyage.    The  ship  sailed  from  Zmrpool,  and 
in  pursuance  of  permisdon  given  for  that  purpose  put  into  Fol- 
mouth  on  the  30th  otJune  1796,  to  wait  for  convoy.     While  she 
waited  there  for  that  purpose,  an  embargo  was,  by  order  of  the 
King  in  council,  dated  27th  July  1796,  laid  on  all  shipe  bound 
to  Leghorn^  being  one  of  the  ports  in  the  territories  of  the  Grand 
Duke  of  T\ucanyj  then  in  the   possession  of  the  FrendL    This 
embargo  was  directed   to  continue  until   further   order  of  the 
board  of  Privy  Council.     On  the  23d  of  August  following  ano- 
ther order  of  Council  issued,  allowing  vessels  in  the  situatioD  of 
the  Pomona  to  return  to   their  ports  of  lading,  and  lamd  and 
warehouse  their  cargoes  there  under  certain  regulations.    In 
tlie  month  o(  August  1798,  and  not  before,  the  Pomona  left  Pal-^ 
mouth  without  the  consent  of  the  plaintiff,  and  returned  to  Im- 
erp'oolj  where  after  some  dispute   the    plaintiff  received  the 

goods  without  prejudice  to  the  question,  whether  on- 
[*430J  der  the   circumstances  *the  defendants  were  excused 

for  the  non-performance  of  their  contract.  On  the 
24th  of  October  1798,  the  embargo  was  taken  off.  At  the 
trial  of  the  cause  the  plaintiff  obtained  the  verdict  of  a  jury 
for  the  amount  of  the  charges  of  insurance.  The  right  of 
the  plaintiff  to  recover  was  afterwards  solemnly  discussed  in  the 
Court  of  King's  Bench  ;  jand  the  Court  was  of  opinion  that  the 
embargo  did  not  dissolve  the  contract,  being  only  a  temporary 
restraint,  and  that  the  plaintiff  had  a  right  to  recover.  (1)     Be- 


(t)  French  Ordinance,  liv.  3.  tit.  1. 
des  Charte-parlies,  art.  8.  and  see 
Jiv.  3.  tit.  3.  Fret  art.  16.  Pothier, 
Charte-partic,  Dum..l30. 


[k)  HadUy  v.  CSorAe,  6  Ter.  R^. 
K.B.259. 


(1)  Our  Law  is  the  same.     A  temporary  embargo  does  not  dissolve 
the  contract  of  affrciglittncut,  but  only  justifies  the  delay  and  suspcu- 
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fore  the  commencement  of  the  transaction  between  tiie  parties, 
all  intercouse  jvith  countries  under  the  government  of  the 
Frenchy  during  the  then  existence  of  hostilities  between  France 
and  this  country,  had  been  prohibited  by  act  of  Parliament  (/} ; 
but  this  prohibition  was  also  held  to  be  only  temporary  with  re* 
spect  to  Leghorn^  and  consequently  not  to  alter  the  case. 

In  the  case  of  an  embargo,  the  French  Ordinance  expressly 
authorizes  the  merchant  to  unlade  the  goods  at  his  own  expence, 
if  he  thinks  fit,  upon  condition  to  relade  then  or  indemnify  the 
master  (m)  ;  and  Vaiin  (n)  and  Pothier  (o)  declare  it  to  be  their 
opinion,  that  if  the  goods  are  of  such  a  sort,  that  they  will  not 
keep  during  the  period  of  the  embargo,  cuid  cannot  at  its  expi- 
ration be  readily  replaced  by  others  of  the  like  kind,  the  embar- 
go will  put  an  end  to  the  contract.  In  such  a  case,  whatever 
the  rule  of  law  may  be,  the  interest  of  all  parties  will  in  general 
induce  them  to  annul  the  contract  upon  reasonable  terms. 

4»  b.  But  in  the  case  of  an  embargo  imposed  by  the  govern- 
ment of  the  country,  of  which  the  merchant  is  a  subject,  in  the 
nature  of  reprisals  and  partial  hostility  against  the  country,  to 
which  the  ship  belongs,  the  merchant  may  put  an  end  to  the 
contract,  if  the  object  of  the  voyage  is  Ifkely  to  be  defeated  by 
the  delay.  Thus  in  the  case  of  a  Swedish  ship,  chartered 
by  a  British  merchant  to  go  from  ^London  to  jS^  MkhaeTs  £^431] 
for  a  cargo  of  fruit,  which  having  sailed  on  the  voyage 
was  driven  back  by  contrary  w^ids  and  forced  into  Ramsgate 
Harbour,  and  there  stopped  on  the  15th  of  January  1801,  by  the 
embargo,  imposed  by  the  JSri/i^A  government  on  all  Swedish  ves- 
sels ;  upon  which  the  merchant  applied  to  the  captain  to  give 
back  his  lettets  of  advice,  \tho  declined  to  do  so,  and  who  soon 
after  the  embargo  was  taken  o6^  which  happened  in  the  follow- 
ing JunCy  offered  to  proceed  on  the  voyage,  but  was  directed  by 
the  merchant  not  to  do  so,  because  the  season  for  riiipping  fruit 
was  then  passed  :  the  Court  of  Common  Pleas  held  that  the 


(0  33  Geo.  3.  c.  37. ».  3. 
(m)  Liv.  3.  tit  ].  Charte-parlieSf 
art.  9. 


(n)  Tom.  i.  p.  698. 

(o)  Ckarte-parlte,  num.  102. 


sionof  the  voyage,  while  it  lasts.  Palmer  v.  Lorillard,  (16  John.  R.  848.) 
MeBride  v.  Mar.  Ins.  Co.,  (6  John.  R.  308.)  Bajlies  r.  Fettyplace, 
(7  Mass.  R.  ^325.)    Odlin  v.  Ins.  Co.  of  Penn;  (2  Wash.  Cir.  R.  312.) 
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It  tr 


niaster  eoold  not  roaintarn 

the  Doo-^ribmance  of  tbe  coDtract'/^     For 

i$k  fabject  would  fostain  the  erics  that  the  gfyrernrnt  of  u 

eouotrj  ioieoded  to  icflict  oo  fy^tizmen;  viiicfa  is  coatzaiT  to 

the  priiicipie  now  establUhed  in  the  law  of  iBsmnce.  n=.  that 

the  iosorer  is  not  answerable  for  a  loss  happenii^  to  a  atasf 

by  Bruitk  capture  in  a  coarse  of  hostilitiea;,  whether  exMcs  at 

the  time  of  insurance,  or  taking  place  afterwards  f^). 

In  the  case  of  another  Swtdiik  Tessel  stopped  under  the  same 
embargo,  with  a  British  cargo  of  fish  oo  board,  the  cargo  vis 
taken  out  and  restored  ;  and  opon  the  restoration  of  the  ship  the 
learned  Judge  of  tl^  Ck>nrt  of  Admiraltr  held  the  merckant  not 
to  be  liable  to  the  freight,  as  I  have  mentioned  before  (r). 

(p)  TouUrtfs^  if  another  t.  Hubbardj  |  ed  in  the  Court  of  funr  s  Be&rb  is 

3  Bos.  6l  Pull  2:11.  Mich.  Term.  1?03,  and   ivpomTi4 

(7;  Furiado  v.  Rodetrt,  3  Bos.  &  {  East,  3r^  407. 410. 

PfjH.  VJ\.    And   KtUner  t.  Lt  Me-  \  (r)  The  Isabklla  J^comrsA,  5«- 

mtritr,  Gamba  v.  Ijt  MtturUr,  and  j  ttjgtem^  4  Rob.  A.  R.  77.   ched  l'^ 

Brandon  t.  Curlings  all  three  decid-  I  fore,  chap.  7.  of  this  lAxt,  secU  IS.1 
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PART  THE  FOURTH. 


OF   THE   WAGES   OF   MERCHANT   SEAMEN. 


CHAPTER  THE  FHIST. 


OF   THE   HIRING   OF   SBAMEN. 

Seamen  employed  in  merchant  ships*  are  usually  hired  at  a 
certain  sum,  either  by  the  month,  or  for  the  voyage.  In  the 
former  case  the  amount  of  the  payment,  that  may  be  earned 
by  them,  depends  upon  the  length  of  the  voyage ;  in  the  latter 
it  is  jfixed  invariably  without  any  regard  to  the  duration  of  the 
voyage.  In  the  fishing  trade,  particularly  the  whale-fishery, 
and  in  private  ships  of  war,  the  seamen  usually  serve  under  an 
engagement  to  receive  a  certain  portion  of  the  profits  of  the  ad* 
venture.  Such  an  engagement  is  rather  in  the  nature  of  a 
partnership  than  of  a  contract  of  hiring  and  service,  and  the 
objects  of  it  do  not  properly  fall  under  my  consideration.  (1) 

(1)  In  respect  to  engagements  in  the  bank  and  cod  fisheries,  the  Act  of 
Congress  of  19th  of  June,  1813,  ch.  2,  (which  is  a  revision  of  the  Act 
of  1792,  ch.  106,  [6.]  on  the  same  sabject)  makes  special  regulations, 
both  as  to  the  terms  of  shipment,  and  proportions  of  the  fishermen,  and 
the  remedies  conseqaent  thereon.  A  suit  lies  by  that  Act  in  the  Ad- 
miralty against  the  ship  itself  for  the  fisherman's  share  of  the  proceeds 
of  the  voyage,  within  six  months  after  the  sale  of  the  fish  by  the  ship 
owner.  See  the  Act  in  the  Appendix.  See  also.  The  Sydney  Cove, 
(2  Dods.  R.  11.) 

Few  cases  have  occurred  upon  the  construction  of  this  Act ;  but  the 
extentof  the  common  law  remedy  against  the  owners  was  much  dis- 
cussed in  Wait  v.  Gibbs,  (4  Pickering  R.  298)  and  the  doctrine  held, 


t  thin  few  «f  the 

I  bf  t^  hmA  mtmAm  «amg«  ;  «*'  i 

t«t  wtgta  »  pmammoe  mS  amck  caM 

I  *t  Um  Md  locibtan  «f  ••«»  ;  a^  <rf^  *>  MiM  «f 

X  by  Ibe  «rf  of  Cofto  of  JmIhh.    EiA«f« 

«31  lorn  liie  f^ifcct  of  •  &s«et  cbuf^er. 

.  la  offofrtf  prefent 
L  afaae  l>om  the  wast  of  pn^ter  pnof  of  ihe  pnciaK 

!  vine]) 


Ikl  u  ownrr,  nbc  le  Dmned  in  the  rii^pi^  ; 
did  Dot  apfwwoe  tbciadonenetitarit,  laovc'  - 
erC9n:rKM,wj«lnbU  to  beamed  br  the  L-.^.. 
IIm  ftth.    Tbe  cu«  «>?«»  not  to  hiTe  bam  I 
pBTtiier*hi|i.     Nar  have  a«n-iea  on  bovd  arpn*«e  • 
M  ireaied.     8e«alw,  Aoon.  (1  PetCT*  A<Iai.  9IS,  is  o 

In  ntpta  iIh>  10  Ibe  while  takenea,  ibe  aotion,  that  the  iLiwia  m- 
gaged  tbereia  an  lo  be  doened  putmn,  has  bom  atnttirfy  Arf- 
finnnl  bj  Lafd  Alrante^.tn  WilUiMOD  «.  Fnsier.  (4  &^  R.  19.) 
!■  thai  c«*R,  tbe  excvptioo  «raa  uken,  that  m  Om  ■snwa  acre  •»  b» 
paid  OQi  of  Ibe  probu  of  tbo  nrftge,  ibcy  were  M  be  treueil  *a  pamat, 
tod  aaaninpMt  wobM  doI  lie  for  tbcir  eliues.  Out  LoTil  ^Inaiaj  mn- 
rulcd  Um  objeetioo,  acd  beld,  ibal  tba  seaxnca  were  liircd  to  sem  «a 
board  tbc  ship  lor  vagcf  ;  and  itie  dnre  vas  in  ihv  (lature  ijT  mp», 
mrHiaidaied  al  ibe  tine,  but  capable  of  being  reduced  to  acfinaliUt  M 
tbc  nie  or  the  oil,  wbjch  had  taken  pUc« ;  and  tliai  lie  >bouId  not  lhoi» 
ibro  consider  tlicm  as  parlners,  but  a»  entitled  lo  m  agcf  to  the  extuntbl 
iheir  proportion  in  ihc  produce  of  the  voyage.  Tiii;  Eame  opiiuoo  seiOi 
to  liave  been  adopted  by  Lord  Stowell  in  The  Frederick,  (5  Rob.  R. 
S)  and  WBK  averted  in  Mnir  e.  Glcnnie,  (4  M.  &  Selw.  S-IO.)  Bee  abo. 
Day  ».  Bo«wen,  (1  Camp.  R.  320.)  Rice  r.  Austin,  (17  Haas.  JL 
111")     Murry  n.  Whitney,  (M)  John.  R.  a«J,) 

Tho  caaea  of  Barrey  t.  Coffin,  (3  Pick.  R.  ll.>)  and  Baxter  r.  Ra^ 
man,  (3  Pick.  R.  436)  contains  aorae  very  ahle  diacufislons  as  lo  (be 
rigbla  of  pariios,  and  the  uangcs  of  trade  in  the  whale  fi.hems.t»d 
will  reward  liic  curiosity  of  ihc  reader  id  an  attentive  peruMl. 
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ships,  it  .is  enacted  by  a  statute  made  in  the  early  part  of  the 
reign  of  King  Qeorge  the  Second^  ^  That  it  shall  not  be  lawful 
^*  for  any  master  or  commander  of  any  ship  or  vessel,  bound  to 
"  parts  beyond  the  seas,  to  carry  any  seaman  or  mariner,  except 
'^  his  apprentice  or  apprentices,  to  sea  from  any  port  or  place, 
"  where  he  or  they  were  entered  or  shipt,  to  proceed  on  any 
^' voyage  to  parts  beyond  the  8ea,«without  first  coming  to  an 
«  agreement  or  contract  widi  such  seamen  or  mariners  for  their 
"wages;  which vagreement  or  agreements  shall  be  made  in 
'^  writing,  declaring  what  vxi^ts  each  seaman  or  mariner  is  to 
"  have  respectively,  during  the  whole  voyage,  or  for  so  long 
"  time  as  he  or  they  shall  ship  themselves  for ;  and  also  to  ex« 
"  press  in  the  said  agreement  or  contract  the  voyage  for  which 
"  such  seaman  or  mariner  was  shipt  to  perform  the  same ;"  under 
a  penalty  of  5Z.  for  each  mariner  carried  to  sea  without  such 
agreement,  to  be  forfeited  by  the  master  to  the  use  of  Green- 
wich Hospital  (a).    This  agreement  is  to  be  signed  by  each 
mariner  within  three  days  after  he  shall  have  entered  himself 
on  board  the  ship ;  and  is,  when  signed,  conclusive  and  binding 
upon  all  parties  (i),  but  does  not  apply  to  a  British  seaman  en- 
tering on  board  a  Foreign  ship  in  a  Britith  port  (c).    A  subse- 
quent statute  has  extended  these  provisions  to  all  his  Majestjr's 
colonies  in  America  (d).    The  statute  requires  tiie  agreement  to 
be  signed  only,  and  does  not  require  it  to  be  sealed*     And  at 
the  trial  of  an  action  upon  the  case  brought  by  a  mariner  for 
bis  wages  against  the  master,  (a  form  not  applicable  *by  [^434] 
the  law  of  England  to  a  contract  by  deed,)  at  which  it 
appeared  that  seals  were  affixed  to  the  names  of  the  plaintiff 
and  other  mariners,  at  the  foot  of  the  articles,  which  in  other, 
respects  were  in  the  usual  form  ;  the  learned  Judge,  who  tried 
the  cause,  held  the  form  of  action  proper  notwithstanding  the 
seal  (e).     A  seal  alone  does  not  constitute  a  deed  in  the  tech-* 
nical  language  of  our  law ;  delivery  as  a  deed  is  essential  to  tbia^ 


(a)  2  Geo.  3.  e.  36.  ».  1.  Made 
perpetual  by  2  Geo.  3.  c.  31.  A  simi- 
lar  agreement  is  required  by  an  act 
of  Congress  of  the  united  States  of 
America,  1790,  c.  29,  b.  1. 

(6)  2  Geo.  2.  c  36. 9. 2. 


(c)  Dickman  ▼.  Benson.  3  Camp- 
bell, 290. 

2  Geo.  a  c.  31. ».  2. 

Clement  v.  Gunhouse,  at  Guild- 
hall^ befbre  Chanibre  J.  5  Espinasse^ 
N.F.C.83. 
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parpdse ;  bat  it  did  not  appear  that  thi»  iastrnment  either  had 
been,  or  wag  intended  to  be,  so  delivered*  (1) 

By  another  statute  a  similar  agreement  in  writing  is  required 
to  be  signed  by  the  master  and  mariners  of  vessels  of  the  bur- 
then of  one  hundred  tons  or  upwards,  employed  in  the  coasting 
trade  from  any  port  or  place  in  Great  Britain^  to  any  other  port 
or  place  in  Great  Britain,  and  going  to  open  sea  (/)  .*  but  by  Uie 
terms  of  this  statute,  the  contract  is  to  specify  for  whal  time  or 
for  what  voyage  or  voyages  the  mariner  shall  contract.  (2) 

{/)  31  Geo,  3.  c.  39.  a,  1,  2  &  10.  Tlie  agreement  under  this  act  neeil 
not  be  stampt.  sect.  10. 

(1)  The  conclasion  of  the  instrument  in  this  case  was,  "  To  which 
"  the  parties  have  set  their  hands/'  and  not  their  hands  and  seals,  from 
which  an  inference  might  be  drawn,  that  the  parties  did  not  intend  to 
contract  by  deed.  But  if  the  instrument  be  not  sealed  by  both  parties, 
as  if  sealed  by  the  mariners  and  not  by  the  master,  assumpsit  lies  apon 
it  for  wages  in  faTour  of  the  mariners  against  the  master.  Sutherland 
V.  Lishnan,  (3  Esp.  R.  42.)  The  distinction,  though  technical,  is  in 
many  cases  very  important. 

(2)  There  is  also  an  Act  of  Congress  for  the  Government  and  r^u- 
lation  of  seamen  in  the  Merchants'  service,  containing  many  wholesome 
provisions,  which  will  be  stated  under  the  appropriate  beads.  See  Act 
of  1790,  ch.  56,  [29]  in  the  appendix.  The  Act  provides,  "  that  every 
master  or  commander  of  any  **  ship  or  vessel  b0und  from  a  port  of  the 
"  U.  States  to  any  foreign  port,  or  of  any  ship  or  vessel  of  the  burthen 
**  of  fifty  tons  or  upwards,  bound  from  a  port  in  one  state  to  a  part  in 
"  any  other  than  an  adjoining  state,  shall,  before  he  proceed  on  such 
<<  voyage,  make  an  agreement  in  writing  or  in  print  with  every  seaman 
''  or  mariner  on  board  such  ship  or  vessel,  (except  such  as  shall  be  ap- 
prentice or  servant  to  himself  or  owners)  declaring  the  voyage  or 
voyages,  term  or  terms  of  time,  for  which  such  seaman  or  mariner  shall 
be  shipped."     If  this  is  not  done,  he  forfeits  twenty  dollars  for  every 

such  seaman  or  mariner ;  and  shall  pay  to  every  such  seaman  or  mari- 
ner the  highest  price  or  wages,  which  shall  have  been  given  at  the  port 
or  place,  where  such  seaman  or  mariner  shall  have  been  shipped  fi>r  a 
similar  voyage  within  three  months  next  before  the  time  of  such  ship- 
ping ;  and  such  seaman  or  mariner  not  having  signed  such  contract, 
shall  not  be  bound  by  the  regulations,  nor  subject  to  the  penalties  and 
forfeitures  contained  in  the  Act.    (Sect.  1.) 


a 
ti 
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It  is  to  be  observed,  that  the  only  matters  required  to  be  spe* 
cified  by  the  first  of  these  statutes,  are  the  rate  of  wages  and 

"  At  the  foot  of  every  such  contract,  there  is  required  to  be  a  memo- 
**  randum  in  writing  of  the  day  and  the*hour,  on  which  such  seaman  or 
"  mariner,  who  shall  so  ship  and  subscrihe,  shall  render  themselves  on 
"  board  to  begin  the  voyage  agreed  on.''  (Sect.  2.)  See  Cotel  v,  Hil* 
Hard,  (4  Mass.  R.  664.) 

Upon  the  construction  of  the  first  section  of  the  Act  several  deci- 
sions have  been  made,  which  it  is  important  to  lay  before  the  reader. 

It  has  been  held,  that  the  Act  does  not  apply  to  a  voyage  commen- 
cing at  a  foreign  port  to  the  U.  States.  Gardner  v.  The  Ship  Jessey,  (I 
Peters  Adm.  223.)  And  it  seems  also  to  have  been  thoaght  by  the 
same  learned  Judge,  who  decided  that  case,  that  though  the  statute  di- 
rects the  highest  wages  to  be  pliid,  when  there  is  no  written  agree- 
ment, yet  that  a  verbal  agreement  may  be  prqved  for  lower  wages, 
which  will  bind  the  parties.  (1  Peters  Adm.  213,  note.)  No  case  is 
referred  to,  where  such  a  decision  had  been  made ;  and  before  it 
could  be  made,  it  would  requhe  very  grave  consideration,  how  far  such 
a  verbal  agreement  in  contravention  of  the  statute  should  be  admitted 
to  supercede  the  positive  direction  of  the  statute  as  to  the  highest  wa- 
ges. It  has  been  further  held  by  the  same  Judge,  that  though  the 
omission 'to  have  vnritten  or  printed  shipping  articles  absolves  the  sea- 
men from  the  penalties  and  regulation  of  the  Act ;  yet  it  does  not  ab- 
solve them  from' the  general  forfeitures  and  regulations  of  the  maritime 
law,  which  do  not  contravene  the  statute.  Jameson  v.  The  Ship  Re- 
gulus,  (1  Peters  Adm.  R.  212.) 

The  shipping  articles  are  sometimes  executed  with  a  blank  for  the 
name  of  the  master ;  and  in  that  event  it  is  understood,  that  they  con- 
sent to  go  in  the  ship  with  any  master  the  owner  may  appoint ;  and 
the  master  so  appointed  becomes  liable  to  them  on  the  contract,  when 
his  name  is  put  into  the  blank.  Mayo  o.  Harding,  (6  Mass.  R.  300.) 
However,  where  the  contract  is  originally  made  with  one  person  as 
master,  and  afterwards  a  new  master  is  substituted,  that  is  not  a  disso- 
lution of  the  shipping  articles  as  to  the  seamen ;  for  their  contract, 
though  made  with  the  master,  is  deemed  a  contract  also  with  the  owner, 
and  on  the  credit  of  the  ship.  Bray  v.  The  Atlantic,  Bee's  Adm.  R. 
48.)  U.  States  o.  Hamilton,  (1  Mason  R.  443.)  See  also,  Murray  o. 
Kellogg,  (9  John.  R.  227.) 

The  shipping  articles  being  a  usual  and  proper  ship's  document 
for  the  voyage,  is  always  admissible  as  evidence  of  the  terms  of  hire, 
even  of  the  master  himself  and  his  apprentice.    Willard  o.  Dorr,  (3 
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the  wfnet ;  manr  partkriilar  stipoktioiis 
doced  into  the  contracts  in  comnKNi  «k,  the  gieaftei  pvt  cf 
which  arc  onlj  descriptive  of  the  general  duties  implied  bjr  law. 
thoagh  the  reference  osnallj  made  to  the  statote  of  the  37  Gtx, 
3,  goes  macb  further,  and  is  calculated  to  af^lj  to  off  niyagei- 
the  regolat'ioiis  introduced  bj  the  legislature  fer  WeM  Imiia  woj- 
ages  only.  In  the  constmctioo  of  such  contracts  in  the  Omrt 
of  Admiraltj,  the  terras  conclusiTe  and  binding  mentioiied  in  the 
statute  are  held  to  be  confined  to  the  two  points  men^ooed 
therein,  viz,  the  wages,  and  the  Tojage ;  and  that  Coort  wifi,  as 
a  Court  of  Equity,  consider  how  fiv  the  other  engagements  arc 
reasonable  or  not,  and  will  bear  in  mind  the  general  igno- 
rance and  improvidence  of  seamen,  and  their  inabiiitf  to 
[*435]  'appreciate  the  meaning  and  effect  of  a  long  and  amiu- 
farious  instnpnent  (g).  (!) 
The  statute  requires  the  Tojage  to  be  mentioned,  and  this 
ought  to  be  done  with  as  much  precision  as  can  convenientlj  be 


ig)  See  the  Miherta,  BeO,  1 
Hag.  A.  R.  347.  and  tbe  observa- 
CioDs  made  by  Lord  SUnoell,  on  the 
usual  fleamen^a   coatract,    in    tbat 


case,  and  at  the  end  of  die  case  of 
the  Georob  Hoxs,  Tomag^  Id.  p. 
377. 


Mason  R.  161.)  In  respect,  however,  to  the  wages  of  the  master  and 
his  apprentice^  they  are  open  to  be  controverted,  though  they  axe  to  be 
taken,  as  prima  facie  importing  verity.  (Ibid.)  Bat  as  to  the  rest  of  the 
crew,  it  seeois  that  the  shipping  articles  are  the  only  legal  evidence  of 
the  contracti  and  the  crew  cannot  recover  more  than  what  is  stipulated 
as  wages  therein.  Bartlett  v.  Wyman,  (14  John.  E.  260.)  The  Isa- 
bella, (2  Rob.  241.)    Johnson  v.  Dalton,  (1  Cowen  R.  543.) 

(1)  The  doctrine  of  Courts  of  Admiralty  on  this  subject  is  iiill  of 
good  sense,  and  affords  but  a  fair  protection  to  a  very  m^itorious,  but 
.improvident  class  t>f  men.  Seamen  from  their  habits  of  carelesmess 
and  over  confidence  are  often  overreached ;  and  it  is  certainly  the  duty  of 
Courts,  exercising  equitable  powers  and  authorities,  as  Courts  of  Ad- 
miralty do,  to  interpose  a.  strong  arm  against  the  efforts  of  oppression, 
cunning  and  artful  insinuation  to  deprive  them  of  their  rights.  Besides 
the  cases  cited  in  the  text,  which  well  deserve  the  attention  of  every 
humane  Judge,  there  will  be  found  in  the  note  to  page  450,  some  strik- 
ing cases  of  the  application  of  the  doctrine  of  protection,  where  the  sea- 
man, if  ho  has  not  been  overreached,  has  improvidently  surrendered  his 
rights  without  a  just  compensation.  Sec  also  Harden  v.  Gordon,  (2 
Mason,  541.) 
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inttodttced,  and  so  as  to  give  the  mariner  due  ooticc  of  the 
adventure^  on  which  he  embarks.    In  the  case  of  a  ship  bound 
to  J^Tew  SotUk  Wales,  where  the  voyage  was  expressed  to  be  to 
JVew  South  Wales  and  Indiuy  or  eUewherey  and  to  return  to  a  port 
in  Europe,  the  present  very  learned  Judge  of  the  Court  of  Admi- 
ralty thought  the  words,  or  elsewhere,  ought  not  to  be  taken  in 
the  indefinite  latitude  in  which  they  were  expressed,  but  must 
receive  a  reasonable  construction  conformable  to  a  certain  ex- 
tent to  the  necessities  of  commerce,  and  would  not  authorize 
the  master  to  proceed^  as  in  fact  he  had  done,  from  Port  Jackson 
to  JVeu;  Zealand  in  search  of  a  cargo,  from  thence  to  Valparaiso, 
wad  JLdaaa,  and  Otaheiie,  and  back  to  Sydney  Cove,  and  from 
thence  to  Calcutta  (h).    And  in  another  case,  where  the  voyage 
was  expressed  to  be  from  London  to  Batavia  to  any  ports  ^and 
places,  the  East  India  seas,  or  elsewhere,  and  until  her  final  ar- 
rival at  any  port  or  ports  in  Europe,  it  appearing  to  have  been 
the  intention  of  the  owners  at  the  commencement  of  the  voyage, 
that  the  ship  should  return  from  India  to  Cowes,  and  there  re- 

( h)  The  Minerva,  Bdl. 

Although^  therefore,  Courts  of  Admiralty  do  not  insist,  that  every 
new    clause  introduced   into    the    shipping    articles  beyond   those, 
which  the  statute  or  maritime  law   requires,  or  implies,  is  void ;  yet 
every  such  clause  is  watched    with  scrupulous  suspicion ;  and  if  it 
imports  any  undue  inequality  in  the  terms^  any  di^roportion  in  the 
bargain,  any  sacrifice  of  rights  on  one  side,  which  are  not  compensated 
by  extraordinary  benefits  on  the  other,  the  judicial  interpretation  of 
the  transaction  is,  that  the  bargain  is  unjust,  and  unanswerable ;  that 
undue  advantage  has  been  taken  of  the  situation  of  the  weaker  party, 
and  that  pro  tanto  the  bargain  ought  to  be  set  aside  as  inequitable. 
Harden  v.  Gordon.  (2  Mason  R.  541.  555,  556.)  See  also  note  to  page 
349.  &,  441    This  doctrine  is  not  at  all  inconsistent  with  that  laid  down 
in  Webb  v,  Duckingfield,  (13  John.  R.  390,)  where  the  case  is  really 
put  upon  the  ground,  that  the  special  provision  only  followed  the  object 
of  the  act  of  Congress,  and  was  consonant  to  the  general  maritime  law. 
Wherever  any  stipulation  is  inserted  in  the  shipping  articles  in  con- 
travention of  the  policy  of  a  statute,  it  is  void ;  as  a  stipulation,  that  the 
seamen  should  pay  for  the  expenses  of  their  sickness,  even  if  no  medi- 
cine chest  be  on  board,  as  required  by  the  act  of  Congress.     Harden  v. 
Gordon,  (2  Mason  R.  541.) 
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eeive  offderi  as  to  the  port  of  discharge ;  tbe 
considered  the  description  of  the  Tojage  miicli  too  geaeiaJ  to 
answer  the  beneficial  purposes  intended  bj  tbe  statute  leqnriiig 
the  voyage  to  be  mentioned  in  tbe  coDtiaet,  and  tboo^t  tbe 
intention  to  come  to  Cowes  for  orders,  as  to  the  port  of  deiiverf, 
on^t  to  have  been  mentioned  (t).  (2) 

2.  With  regard  to  ships  toading  to  the  Wat  hSa,  k 
[*436]  ^18  by  a  late  statute  enacted,  that  after  tbe  Jim  day  of 
July  1797,  every  seaman,  who  shall  desert  at  any  time 
daring  the  voyage  either  oat  or  home  from  any  Briiidt  meidiaBt 
ship  trading  to  or  from  his  Majesty's  colonies  and  plantations 
in  the  Wtgt  Indies,  shall,  over  and  above  all  pnniahments,  pen- 
alties, and  forfeitures,  to  which  he  is  now  by  law  subject,  forfeit 
all  the  wages  he  may  have  agreed  for,  with,  or  be  entitled  to 
during  the  voyage,  from,  the  master  or  owner  of  tbe  ship,  <» 

(t)  The  6eok6e  Home,    Yinoig.  i  A«  R.  182.    And  Coustess  of  EUm* 
Bee  aLio  Eliza,  brdand,  1  Haggard,  |  court,  Bunn*  Id.  p.  248. 

(2)  The  act  of  Congress  of  1790.  ch.  56.  [29.]  requires  the  shippiog 
srticles  to  describe  the  voyage,  or  termof  flerTiee,  ibr  which  the  seaman 
is  shipped ;  and  loose  and  general  expressions  have  been  sometiines  in- 
troduced into  oar  shipping  articles  descriptive  of  the  voyage,  like  tho^ 
stated  in  the  text,  and  have  from  a  very  early  period  received  a  similar 
limitation  in  point  of  construction.    One  of  the  earliest  cases  came  he- 
fere  the  late  Judge  Winchester,  of  whom  it  may  be  tridy  said,  that  no 
man  in  America  even  understood  the  Admiralty  juri^rudencc  more 
thoroughly ,  or  administered  it  with  a  more  liberal  equity,  and  consci- 
entious sagacity.    The  shipping  articles  were  for  a  voyage  fiom  Balti- 
more to  Curracoa,  and  elsewhere ;  and  that  learned  Judge  held^  that 
these  words  did  not  authorize  a  voyage  from  Baltimore  to  St. Domingo; 
that  tbe  words  ''  and  elsewhere,"  must  be  construed  either  as  void  for 
uncertainty,  not  containing  any  proper  description  of  the  terminus  a  quo 
and  ad  quern ^as  required  by  the  act  of  Congress,  or  as  subordinate  to 
the  principal  voyage  stated,  and  authorizing  the  ship  in  the  progress  of 
the  voyage  to  pursue  such  course  as  might  be  necessary  to  aCGomj^ish 
the  principal  voyage,  which  is  no  more  than  the  law  could  imply.    (1 
Hall.  Amer.  Law.  Journ.  207.)    The  like  construction  wa^  adc^tedia 
Brown  r.  Jones,  (2  Gallis.  R.  477.)     See  also  the  Kutns,  (3  OaUis.  R. 
626.  543, 545.) 
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board  of  whieh  he  should  enter  immediately  after  suob  deaer* 
tion  (k). 

The  articles  of  agreement  to  be  entered  into  between  the* 
master,  seamen,  and  mariners  of  the  ships,  to  which  this  statute 
relates,  are  thereby  required  to  be  to  the  purport  and  effect  of 
the  form  annexed  by  way  of  schedule  to  the  statute.  This  form 
is  substantially  the  same  as  that,  which  previously  was,  and  still 
continues  to  be,  in  common  use  for  all  ships  employed  in  foreign 
trade ;  and  as  I  shall  frequently  have  occasion  to  refer  to  it,  it 
mil  be  printed  in  the  Appendix  (/). 

3.  And  by  the  same  statute  it  is  enacted,  "  That  all  and  eve* 
^^  ry  master  or  commander  of  any  British  merchant  ship,  whe 
**  shall  from  and  after  the  first  d^y  of  July  1797,  hire  or  engage 
^^  to  serve  on  board  his  ship  or  vessel,  any  seaman,  mariner,  or 
^^  other  pesBon,  who  shall,  to  the  knowledge  of  such  master, 
<^  have  deserted  from  any  other  ship  or  vessel,  shall  forfeit  and 
'^  pay  the  sum  of  one  hundred  pounds"  (m).  As  this  clause  is 
expressed  in  general  terms,  and  is  not  limited  to  ships  engaged 
in  the  West  India  trade,  either  by  direct  reference  to  the  pre- 
amble of  the  statute,  or  otherwise ;  it  may  perhaps  be 

held  to  extend  to  all  ^cases,  and  not  to  be  confined  to  ['^437] 
the  masters  of  ships  engaged  in  that  trade. 

4.  By  the  same  statute  it  is  also  enacted,  '^  That  no  master 
<<  or  commander  of  any  merchant  ship  or  vessel,  which  shall, 
«^  from  and  after  the  first  day  oiJuly  1797,  sail  or  proceed  fi-om 
^^  any  port  or  place  in  Great  Britain^  shall  hire  or  engage,  or 
<'  cause  or  procure  to  be  hired  or  engaged,  any  seaman,  mariner, 
*^  or  other  person,  at  any  port  or  place  within  his  Majesty's  colo- 
^*  nies  or  plantations  in  the  West  Indies^  to  serve  on  board  any 
^"^  such  merchant  ship  or  vessel,  at  or  for  greater  or  more  wages  or 
**  hire  for  such  service,  than  according  to  the  rate  of  double  munihr 
<'  ly  wages  contracted  for  with  the  seamen,  mariners,  and  other 
'^  persons,  hired  or  engaged  to  serve  on  board  such  ship  or  ves- 


(k)  37  Gto.3.c.  73.  s.  1.  This  is 
a  pubMc  act.  The  regulations  made 
on  this  subject  in  France  are  men- 
tioned in  Vtdin^s  Com.  on  the  FrenSk 
Ordinance^  tonu  1*  p.  535. 

il)  See  AppenSix,  No.  V. 

[m)  37  Geo.  3.  c.  73. «.  2.  The  pen- 
alties imposed  by  this  act,  are  to  be 


distributed  one-third  to  Greenwich 
Hospital,  one-third  to  the  Seamen's 
Hospital  or  fund  at  the  ship's  port, 
and  one-third  to  the  informer ;  and 
may  be  recovered  by  action  in  the 
Courts  at  Westminster ;  or  such  as 
do  not  exceed  20L  before  a  Justice 
of  the  Peace. 


u 
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^  wkl,  at  i^te  t.aae  ol  Iver  txm  hA  deTortxre  &««  GTm 

'^  SiahiKer,  CPT  i!>*i«er  penoa,  f£«^  be  h>  hired  or  cftf^sed  at  isj 
**  ffoch  port  or  place  as  aforesaid  :  o&le9§  the  gvremarr  e^ 
inagT*trate,  collector,  or  comptiolier,  of  foch  port  or  pSace 
tlie  said  colonkf  or  plaotatioos,  sLall  think  thai 
OK/re  wag^rrf  or  hire,  than  doable  the  Doothlj 
said,  should  or  ooght  to  be  giren  to  loch 
^  olFier  person,  as  aforesaid,  and  do  and  AM 
**  \iiOT\7JH  or  direct  the  same  to  be  giren  bj  wiitins  uBosr  ha 
**  hand  ;  tliat  Uien  and  in  such  case  the  master  or  comzBUftderof 
**  sach  ship  or  ressel  sbalJ  and  may  be  at  libertj  to  pajr,  and  the 
**  seaman,  mariner,  or  other  person  on  board  such  ship  or  lesKl, 
**  to  receive  $uch  greater  or  higher  wages  as  soch  governor,  chief 
**  magistrate,  collector,  or  comptroller,  shall  direct  mmmSoreaaifii' 
and  all  contracts  and  securities  entered  into  or  gives,  cootmj 
to  tlie  intent  and  meaning  of  this  act,  aie  made  null  and  void  to 
all  intents  and  purposes ;  and  the  master  or  other  peraof^  who 
shall  enter  into,  or  give,  or  procure  to  be  made,  entered  iato^  or 
given^  any  such  contract  or  security,  or  who  shall  hire,  or  eaase 
to  be  hired,  any  seaman  or  other  persoo  to  ealer  oa 
[^43^]  board,  contrary  *U>  the  intent  and  meaning  of  tUs  a^ 
or  who  shall  pay  or  cause  to  be  paid,  any  greater  hire, 
wages,  or  other  gratuity  or  advantage  whatsoever,  than  is  allow- 
ed or  directed  by  this  act,  shall  for  every  such  offence  forfeit 
one  hundred  pounds  (n). 

It  is  provided  nevertheless,  '^  That  nothing  in  this  act  shall 
**  extend,  or  be  construed  to  extend,  to  any  contract  or  agree- 
'*  mcnt,  which  shall  or  may  be  made  with  any  seaman,  mariner, 
"  or  other  person,  hired  or  engaged  to  serve  on  board  any  mei^ 
"  chant  ship  or  vessel  at  any  port  or  place  within  his  Majesty's 
"  colonics  or  plantations  in  the  West  Indies^  who  shall  at  the 
"  time  of  such  hiring  or  engagement  produce  and  deliver  to  the 
"  master  and  commander  of  such  ship  or  vessel  a  certificate  un- 
<<  dor  the  hand  of  the  master  or  commander  of  the  ship  or  ves- 
"  scl,  on  board  of  which  such  seaman,  mariner,  or  other  person, 
*'  hud  then  last  served,  signed  in  the  presence  of  one  or  more 
'*  witness  or  witnesses,   stating  their  usual   place  or  places  of 

(n)  37  Geo.  3.  c.  73.  «.  3. 
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^^  abodO)  thereby  declaring  or  certifying  that  such  seaman,  mari'^ 
^*  Rer,  or  other  person,  had  been  duly  discharged  from  the  ship 
^*  or  vessel,  on  board  of  which  he  had  so  last  served  ;  and  which 
^*  certificate  the  said  master  or  commander  shall  grant  within 
'^  three  days  next  after  application  made   to  him  by  such  sea- 
**  man,  mariner,  or  other  person,  before  a  witness,  or  in  default 
^'  thereof  shall  forfeit  and  pay  the  sum  of  iteenty  poundsj  to  be 
"  levied,  recovered,  and  applied  in  manner  hereinbefore  direct- 
^'  ed ;  nor  to  any  contract  or  agreement  to  be  made  with  any 
^^  seaman,  mariner,  or  other  person,  hired  or  engaged  to  serve 
"  on  board  any  merchant  ship  or  vessel,  which  through  necessi- 
ty, or  on  account  of  very  hazardous  service,  or  extraordinary 
duty,  require  such  contract  or  agreement  to  be  made,  or  more 
wages  or  hire  given,  and  of  which  necessity,  service,  or  extra- 
ordinary duty,  proof  shall  be  made  on  oath  before  the 
chief  magistrate  or  principal  Officer  of  anyport  or  place,  f  ^439] 
'^  or  before  any  Justice  or  Justices  of  the  Peace  of  the 
said  colonies  or  plantations ;  and  provided  also  that  such  sea- 
man, mariner,  or  other  person,  so  hired  or  engaged  to  serve 
OB  board  any  ship  or  vessel  so  requiring  such  service,  shall  not 
^  have  deserted  from  the  ship  or  vessel  on  board  of  which  he 
*^  had  then  last  served ;  and  provided  also,  that  no  greater 
'^  wages  or  hire  shall  be  given  by  any  master  or  commander,  or  * 
"  taken  or  received  by  any  seaman,  mariner,  or  other  person,  as 
*^  aforesaid,  except  in  cases  of  such  necessity,  very  hazardous 
"  service,  or  extraordinary  duty,  as  aforesaid,  than  after  the  rate 
''of  double  the  monthly  wages,  or  the  wages  to  be  settled  or 
''  directed  by  any  governor,  chief  magistrate,  collector,  or  comp- 
"  troller,  as  hereinbefore  directed,  to  be  paid  or  received  as 
"  aforesaid"  (o). 

It  is  difficult  to  collect  the  real  intention  of  the  legislature 
from  this  long  and  confused  proviso.  If  as  at  first  sight  appears, 
it  was  intended  to  allow  the  master  to  give  more  than  double 
wages  without  the  authority  of  a  magistrate  in  two  cases ;  name- 
ly :  first  J  to  mariners  producing  a  certificate  of  discharge  from 
their  last  ship ;  and,  secondly,  in  the  case  of  necessity,  hazardous 
service,  or  extriM)iKlinary  duty,  proved  upon  oath,  to  mariners, 
who  have  not  deserted  from  their  last  ship ;  then  the  last  part  of 

(o)  37  Geo.  3.  e.  73.  ».  10. 
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the  clause  will  be  i&eflfectuaL  If,  on  the  other  hand,  it  was  in- 
tended to  allow  this  power  to  the  master  onljr  in  the  case  of  ne- 
cessity, &c.  so  proved,  and  to  manners  who  have  not  deserted, 
then  the /rt^  part  of  the  clause  will  be  inefiectnal. 

5*  Soon  after  the  passing  of  this  statute,  it  was  decided  that 
a  license  given  bj  a  magistrate  in  the  West  Indies,  to  the  master 
otf  a  ship,  ^^  to  procure  m&»im  sudi  terms,  as  he  eoM,  to  nemgiste  the 
'**  ship  home,^  was  not  a  compliance  vritfa  the  regulatioB  prescrib- 
ed, and  that  a  mariner  could  not  maintain  an  action  on  a  promise 

made  in  pursuance  of  such  license  to  pay  wages  exceed- 
[*440]  ing  in  amount  double  the  ^wages  agreed  to  be  given  to  a 

person  in  the  like  situation  on  the  outward  voyage  :  for 
that  the  statute  required  the  magistrate  to  exercise  bis  own  dis- 
<;retion  as  to  the  rate  of  wages  to  be  paid,  and  to  specify  the 
«ame  in  the  license  {p).  (!) 

7.  The  statutes  do  not  render  a  verbal  agre^nent  for  wages 
absolutely  void  ;  but  impose  a  penalty  on  the  master,  if  a  writ- 
ten agreement  is  not  made.  When  a  written  agreement  is 
made,  it  becomes  the  only  evidence  of  the  contract  betvreen  the 
parties ;  and  a  mariner  cannot  recover  any  thing  agreed  to  be 
given  in  reward  for  his  service,  which  is  not  specified  in  the  ar- 
ticles :  this  has  been  decided  with  respect  to  a  promise  to  pay 
to  the  mate  of  a  ship  employed  in  the  slave  trade,  the  average 
price  of  a  slave  at  the  place  of  the  ship's  destination  {q)  \  and 
also  with  respect  to  a  promise  to  pay  to  a  sail-maker,  serving  'm  a 
ship  belonging  to  the  E<tst  India  Company,  a  monthly  sum  be- 
yond the  wages  mentioned  in  the  ship's  articles,  which  had  been 
signed  by  him  as  sail-maker  (r).  (2) 

8.  A  seaman,  who  has  engaged  to  serve  on  board  a  ship,  is 
bound  to  exert  himself  to  the  utmost  in  the  service  of  the  ship; 


*  (p)  Rodgers  v.  Lacy^  2  Bos.  & 
Pull.  57. 

{q)  White  V.  WUson,  2  Bos.  &  PuU. 
116.  and  the  Isabella,  Brandy  2 
Rob.  A.  R.  241. 


(r)  Elstoorih  fy  m/t  V.  Jfo^lmmt, 
Guifdball,  Sit.  Dec.  1B03,  before 
Lord  Alvardyy  €b.  J.  There  is  a 
note  of  this  case  in  Mr.  Espinasse's 
N.  P.  C.  vol.  5.  p.  84. 


(1)  The  sixth  section  of  this  chapter  related  to  the  provisions  made 
by  the  British  Laws  for  the  regulation  ot  the  slave  trade.  That  trade 
being  now  abolished  by  Parliament^  the  section  has  been  omitted. 


(2)  Sec  ante,  note  to  page  434,  (2). 
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and  Iheiefiare  a  pronuse  made  bj  the  master  when  a  tkip  mu  in 
diitna,  to  pay  an  extra  gum  to  a  mariner  as  an  inducement  ta 
extraordinary  exertion  on  his  part,  was  at  a  trial  before  the  late 
Lord  Kenyon  esteemed  to  be  wholly  void  {$)*    So  where  two  of 
the  crew  deserted  in  the  coarse  of  a  voyage,  and  the  master  hav- 
ing in  vain  attempted  to  supply  their  places  at  Cramtadtf  enters 
ed  into  an  agreement  with  the  rest  of  the  crew  at  that  place,  ia 
divide  among  them  the  wages  of  the  deserters,  if  he  should  not 
be  able  to  procure   two  other  men  at  GoiieiJbwrgk,  which  in 
fact  he  could  not  do,  Lord  EUenborough   decided    that  the 
engagement  was  wholly  void.    It  was  attempted  to  dis- 
tinguish ^this  case  from  the  foregoing  by  suggesting  that  [*441] 
the  agreement  was  made  on  shore,  when  the  master  could 
not  be  supposed  to  be  under  any  restraint  or  apprehension,  and 
not  at  sea,  in  a  moment  of  peril,  like  the  former  case :  an  ob- 
vious answer  to   this  would   be,  that  if  the  master  had  not 
been  apprehensive   of  further  desertion,   he  would  not  have 
made  such  a  promise;  but  the  Chief  Justice,  in  his  own  manly 
and  dignified   manner,   decided   the  case   upon  the  general 
ground.    '^  There  was/'  said  his  Lordship,  '^  no  consideration 
^'  for  the  ulterior  pay  promised  to  the  mariners,  who  remained 
"  with  the  ship ;  before  they  sailed  from  Landouj  they  had  un^ 
"  dertaken  to  do  all  they  could  under  all  the  emergencies  of  the 
"  voyage ;   they   had  sold  all  their   services   till  the  voyage 
"  should  be  completed."    '<  The  desertion  of  a  part  of  the  crew 
<'  is  to  be  considered  an  emergency  of  the  voyage  as  much  as 
"  their  death,  and  those  who  remain,  are  bound  by  the  termor 
"  of  their  original  contract  to  exert  themselves  to  the  utmost  to 
*'  bring  the  ship  in  safety  to  her  destined  port"(^).  (1) 


[a]  Harris  r.   Watson^  Peake's  N. 
P.  CaBes,  72. 
(t)  StUk  V.  Miprick,  2  Camp.  317. 


See  also  Thompson  v.  Hcmelock,  I 
Camp.  527.  quoted  before,  part  2. 
eh.  4.  sect  1.  b.  page  182. 


(1)  The  general  principle  of  these  decisions  is,  that  no  man  is  bound 
by  a  promise  made,  when  an  unconsciencious  advantage  is  taken  of 
his  situation  or  necessities.  The  case  of  Bartlett  v.  Wyman,  (14  John. 
R.  5260)  affords  another  illustration  of  the  principle.  There,  the  sea- 
men at  another  port  in  the  course  of  the  voyage  compelled  the  master 
by  threats  of  desertion  to  enter  into  new  shipping  articles  for  higher 
wages,  and  the  contract  was  held  utterly  void. 
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9.  In  this,  as  in  ail  other  cases,  an  engagement  for  scrrice, 
made  in  contravention  of  the  rales  of  the  Common  or  Statute 
Law,  will  be  void  («).  (2) 

(u)  TheVANGUAEDjPincc,  CRob.  207. 

Nor  is  the  principle  confined  to  the  case  of  seamen.  Contracts  made 
by  pilots  and  salvors^  under  circumstances  of  necessity,  for  exorbitant  or 
nnjust  compensation  are  in  like  manner  set  aside.  Callagan  r.  Ual- 
lett,  (1  Caines  R.  104.) 

But  though  the  ship's  crew  may  not  entitle  themselves  by  a  new  contract 
to  additional  compensation  for  services,  which  their  duty  requires,  yet 
there  are  cases,  in  which  like  other  persons,  they  may  be  entiiled  to 
compensation  for  extraordinary  services.  And  cases  of  salvage,  where 
there  has  been  a  shipwreck,  or  recapture,  or  preservation  of  the  pro- 
perty by  extraordinary  gallantry  and  enterprize,  fall  within  this  d:^. 
See  ante,  note  to  page  402.  Clayton  r.  The  Harmony,  (I  Peters  Adra. 
R.  70,  79.) 

If  political  events  change  the  risk  during  the  voyage,  asaretoin  froo 
war  to  peace,  the  seaman's  wages  are  not  on  that  account  to  be  dimi- 
nished. McCulIoh  r.  The  Lette,  (Bee's  Adm.  R.  423.)  Shaw  r.  The 
Lette,  Bee's  Adm.  R.  424.)  But  see  Brice  v.  The  Nancj,  (Bee's  Adm. 
R.  429.) 

(2)  The  same  doctrine  was  asserted  in  The  Langdon  Cheeres,  (2 
Mason  R.  58.)  The  Franklin,  (6  Rob.  350.)  The  Leandei  (Edw. 
R.  38.) 
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CHAPTER  THE  SECOND. 


OF  THE   EARNING   AND    PAYMENT  OF   WAGES, 


I  PROPOSE  in  the  present  chapter  to  consider,  First,  the  cases 
in  which  the  whole  wages  agreed  to  be  given  to  seamen  are  to 
be  paid ;  Secondly,  the  cases  in  which  upari  only  is  to  be  paid ; 
and,  Lastly,  the  time  at' which  the  payment  is  to  be  made.  All 
that  is  said  in  this  and  the  following  chapter  respecting  seamen, 
is  to  be  understood  of  all  the  officers  in  the  ship,  except  the 
master,  and  of  him  also,  if  the  subject  is  not  inapplicable  to  his 
situation  and  character. 

1.  First,  it  is  obvious,  that  a  seaman  who  has  faithfully  per* 
fcmned  his  service  on  board  a  ship  during  the  whole  period  of 
the  intended  voyage,  is  entitled  to  receive  the  whole  of  the 
stipulated  reward,  if  no  disaster  has  rendered  his  service  useless 
or  unproductive  to  his  employer.  And  as  a  seaman  is  exposed 
to  the  hazard  of  losing  the  reward  of  his  faithful  service  during 
a  considerable  period  in  certain  cases,  so  on  the  other  hand  the 
law  gives  him  his  whole  wages,  even  when  he  has  been  unable 
to  render  his  service,  if  his  inability  has  proceeded  from  any 
hurt  received  in  the  performance  of  his  duty,  or  from  natural 
sickness  happening  to  him  in  the  course  of  the  voyage  (a),  (l) 


(a)Law8  of  OUrwih  art  6  &  7. 
of  Wit^^  art  19.  of  the  Hanse- 
Townty  art.  39  &  45.  same  of  the 
year  1614,  tit  14.  art.  1.  Fntick 
Ordinancey  liy.  3.  tit  4.  Dea  JJovers 
*des  JifiadoUy  art  11.   Code  de  Com, 


art.  262.  Cktmdler  V.  GWevef,  2 
HeD.  Blac.  606.  note  (a\  and  by 
Lord  Man^fieU  in  the  case  of  Paul 
T.  Eden,  in  the  KIdc'a  Bench,  £.  T. 
25  Geo.  a 


(1)  Oar  law  is  the  same  in  cases  of  sickness  of  seamen.  Netterstrom 
9.  The  Ship  Hazard,  before  Judge  Davis,  in  Bee's  Adm.  R.  441.  And 
if  in  consequence  of  such  sickness  they  are  obliged  to  be  left  at  a  foreign 

67 
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And  if  a  master,  in  TKjialion  of  his  contract,  di=c!iarz 
[♦  %  j;^]  •a  ataman  from  ibe  ship  dariiig  a  Tojagc,  the  seaioaB  w 

be  eotitled  to  h.3  full  wages  up  to  the  prosperous  deu 
minatkjii  of  the  rova^e.  dedoctins,  if  the  case  require  it.  ^&:'i 
sum  as  be  ma?  in  tlie  meantime  Lave  earned  in  anotber 
sel  (^;.  (1)     The  -Fr^iwA  Ordinance  adds,  that  in  such 


''^^— 
»-"•• 


Roh.  A.  R.  -^A.    Tne  Beate«,  Gri-  1  4*2.     Hanttidic  Ordinaisre  «i  !'14. 
<7i4m,  aRob.  A.  R.U^.     i^o^nj,  dou  i  til.  a  an.  7- 

jK^rt,  ihej  arc  still  entitled  to  their  warea  for  the  full  totvt?.  Chand- 
ler r.  Crieres,  (2  H.  Bl.  606,  note.)  See  also,  Hainej  r.  Trie  Trlsi- 
tram  Shaodj,  (Bee's  Adm.  414.)  Ex  parte  Giddinzs,  (2  GaTiis.  R.  5*'i ; 
Brooks  p.  Dorr,  ('2  Mass.  R.  3i»-)  A  fortiori,  they  are  entailed  lo  p:!! 
wages,  if  sent  ashore  on  the  ship's  serrice,  and  they  are  there  taken  sick 
Hart  r.  The  Little  John,  (1  Peters  Adm.  1F7.)  If  the  seaman,  h:w- 
cvcr,  recovers,  and  may  rejoin  his  ship,  and  neglects  it,  heis  not  eDti'JcJ 
to  wages  beyopd  the  period,  at  which  he  could  rejoin  it.  T¥iIIiam5  r. 
The  Hope,  (I  Peters  Adm.  138.) 

If  the  di.«3ability  of  a  seaman  takes  place  before  the  voya.ge  be^in?, 
no  wages  are  due,,  if  he  does  not  proceed  on  the  voyage.  £x  pane 
Giddings,  (2  Gallis.  R.  56.) 

.  (1)  This  is  also  the  law  in  America.  Mahoon  ».  The  Gfoacesier, 
(2  Peters  Adm.  R.  403.)  Rice  r.  The  Polly,  (Id.  420.)  WUberg  r. 
The  St.  Oloff,  (Id.  428.)  Keane  r.  The  Gloucester,  (2  Ball.  R.  3ii.) 
Hoyt  V.  Wildfire,  (3  John.  R.  518.)  Ex  parte  Giddings,  (2  Gallis.  R. 
56.)  Ward  r.  Ames,  (9  John.  R.  138.)  Emerson  ».  Howland,  (I 
Mason  R.  45.)  In  this  latter  case,  a  doubt  was  expressed,  whether  the 
deduction  of  the  wages  earned  in  the  intermediate  period  was  correct  m 
all  cases,  when  the  whole  wages  for  the  voyage  would  not  under  tlw 
circumstances  furnish  an  adeq^uate  indemnity. 

There  is  a  technical  rule  applicable  to  the  Courts  of  Common  Law, 
and  the  nature  of  the  remedies  therein,  which  requires  to  be  noticeiJ. 
Allusion  is  made  to  the  manner,  in  which  redress  is  to  be  obtained  fof 
an  illegal  discharge  of  a  seaman  abroad,  whether  it  can  be  given  io  & 
simple  suit  fox  wages,  as  earned,  or  by  a  special  declaration  or  actiaa 
on  the  case,  averring  the  breach  of  contract,  or  tortious  dismissal.  In 
Hulle  V.  Heightman,  (2  East  R.  145)  it  was  held,  that  a  seaman  faarin^ 
contracted  to  go  a  voyage  from  A.  to  B.  and  back  again,  with  a  stipula- 
tion, that  he  should  not  be  entitled  to  his  wages  till  the  end  of  tbe 
voyage,  cannot  maintain  a  general  indebitatus  assumpsit  to  recover  bl> 
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master  shall  not  charge  the  owners  with  the  payment  (c).    A 
seaman  is  to  be  found  with  provisioils  as  long  as  he  remains  on 

(e)  Liv.  3.  tit.  4  Lowra  de*  MaUbU  ,  art  10.  and  also  the  Code  de  Com. 
art.  27a 


wages  pro  rata  as  far  as  B.,  though  he  has  been  wrongfully  dismissed 
by  the  master ;  but  his  remedy  is  either  for  a  breach  of  the  special  con- 
tract, or  for  such  tortious  act  of  the  master's,  whereby  he  was  prevented 
from  earning  fiis  full  wages.  In  this  case,  the  voj'age  was  not  ended, 
when  the  suit  was  brought ;  and  the  Court  considered  the'  contract  as 
still  subsisting,  and  not  rescinded  by  the  illegal  act  of  the  master.  In  Si- 
gard  V.  Roberts,  (3  £sp.  R.  71 )  where  there  was  a  stipulation,  that  the 
wages  should  not  be  paid  until  the  voyage  was  ended,  and  the  master 
tortiously  dismissed  the  seaman  before  the  end  of  the  voyage,  Lord  El' 
don  held  the  seaman  entitled  to  recover  his  wages  in  a  common  action 
of  assumpsit  for  wages,  and  said,  the  voyage  is  then  ended  as  to  the 
man,  when  he  is  discharged  from  tbe  ship  by  the  master.  The  same 
doctrine  seems  to  have  been  adopted  by  Lord  Kenyon,  in  Limland  v. 
Stephens,  (3  Esp.  R.  269) ;  and  was  acted  on  in  Hoyt  v.  Wildfire,  (3 
John.  H>  ^I@)  where  the  voyage  had  been  lost  by  the  improper  conduct 
of  the  master  and  owner.  See  also,  to  the  same  effect.  Ward  v.  Ames,  * 
(9  John.  R.  138.)  Sullivan  t;.  Morgan,  (11  John.  R.  66.)  Brooks  v.  Dorr 
(2  Mass«  R.  39.)'  Luscomb  o.  Prince,  (12  Mass.  R.  576.)  See  ante, 
note  to  page  147.     Johnson  v.  Dalton,  (1  Cowen  R.  543.) 

However  the  rule  may  be  at  the  common  law,  in  the  Admiralty  a 
seaman  may  recover  under  like  circumstances  in  a  libel  for  wages, 
stating  the  facts,  the  Court  in  such  case  pronouncing  for  damages  in 
the  shape  of  wages.  Emerson  v.  Howland,  (1  Mason  R.  45.)  The 
Beaver,  (3  Rob.  92.)  The  Exeter,  (2  Rob.  261.)  The  Polly  & 
Kitty,  {i  Peters  Adm.  420,  433,  note.)  The  Gloucester,  (2  Peters 
Adm.  408,  406,  note.)  The  Little  John,  (1  Peters  Adm.  R.  115, 119, 
120.)  See  also,  a  case  cited  from  Sir  E.  Simpson's, notes,  (1  Du^n  dz; 
East  R.  526.)  Wolf  t7.  The  Oder,  (2  Peters  Adm.  261.)  Hindman  v. 
Shaw,  (2  Peters  Adm.  R.  265,  and  note  266.)  Relf  t;.  The  Maria,  (1 
Peters  Adm.  193.)     Wilcocks  ».  Palmer,  (3  Wash.  Cir.  R.  248.) 

Where  seamen  are  with  their  own  consent  discharged  abroad,  or 
the  ship  is  sold  abroad,  they  are  of  course  entitled  to  their  wages  up  to 
that  time ;  and  the  Act  of  Congress  of  28th  of  Feb.  1803,  ch.  62,  pro- 
vides, that  three  months  additional  pay  shall  be  allowed,  two  thirds  of 
which  are  to  be  given  by  the  Consul  of  the  U.  States  to  the  seaman, 
and  the  other  third  is  to  be  retained  by  the  consul  as  a  fund  to  aid  sick 
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board,  and  is  willing  te  do  hia  datypfAere  betwuK 
sofficient  provisions,  it  is  a  aoffictenl  jurtiScitioB  fcrkiiiw* 
ing  the  vessel,  and  will  not  deprive  himof  iisrigfctto  lAiw- 

Since  the  former  editions  of  this  Treatise, tkwwdcMcta 

been  presented  to  the  Court  of  Admiralty  o(ti««*«ff'W 

for  wages  for  service  performed  on  board  t  dsf.  >»  *® 

'  was  made  for  work  in  two  capacities ;  one  u  cookiw  »*^*™' 

]  the  other  as  keeper  of  the  ship  and  her  8lbB»,iaW»ww 

dock  ;  the  claimant  had  acted  also  as  marincTinagw|*8^- 

*  After  the  performance  of  the  service,  payment  wmi««*»i^ 
the  ground  of  the  sex  of  the  applicant.    The  ^^^J^^ 

*  who  presides  in  that  Court,  said,  that  the  material  po^w^^ 

*  Court  to  look  to,  was  the  work  done  ;  for  Bupposiag®"*** 
I  mality  in  the  mode  of  hiring,  still,  if  the  work  had  bceo  ts»^ 

and  properly  done,  it  entitled  tlie  performer  to  the  ctfDiwa  - 
muneration  for  such  employment  (e)  . 

1.  6i  In  the  discussion  of  the  cases  that  ar<»e<»  ifi^ 
tion  of  the  British  ships  in  Russia  by  the  Emperw  ^    ,. 
year  1800,  it  was  admitted  in  both  Courts,  that  is  *«  ^^^ 
case  of  an  embargo,  a  seaman  hired  by  the  inonA)**' 

(^  Castilia,  StetoaH,  1  Haggard,        (c)  Jam   &  Ma^^  ""^ 
A.  BL  59.    See  also  Eliza,  IrdaruL     1  Haggard,  A.  R*  ^' 
Id.  p.  186.  I  ^ 

and  distressed  seamen.    Ante,  note  to  page  145.    1<  "*^     ^;^ 
paid  over,  it  is  recoverable  in  the  Admiralty  in  the  oobw"* 
wages.    Emerson  v.  Howland,  (I  Mason  R.  46,  48.)    *^      . 
Orne,  (C.  C.  V.  S.  MaBs.  Oct.  7, 1827,  MSS.)    But  it  ^ ^^^^ 
ded,  that  the  seaman  cannot  recover  in  a  suit  at  coidi>^     ,^^ 
whole  or  wy  part  of  it.    Ogden  r.  Orr,  (12  John.  R.  1*^) 


ana 


Sullivan  v.  Morgan,  (11  John,  R.  60 ) 

Where  a  seaman  voluntarily  lefl-tlie  ship  with  thacoD3Ci*»  *^ ^ 
the  request  of  the  master,  to  serve  on  board  another  tfhip*^   .  \ 

•       4TTP  ** 

convoy,  it  wap  held,  that  he  was  entitled  to  his  wages  up  to  **^  ^ 
of  the  ship  at  her  port  of  discharge  ;  but  no  lopger.  W3^  ^*  " 
don,  (10  Masa.  R.  79.) 

(2)  To  the  same  effect  is  the  case  of  Sigard  ».  Roberts,  P^,^. 
^1.)    See  also,  Dixon  v.  The  Cyrus,  (2  Peters  Adm,  R.  41 1) 
ings  I?.  The  Happy  Return.    (Id.  256,  and  note.) 


■  «f 
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.. ,  ;  with  the  vessel,  has  a  right  to  hia  wages  daring  the 
.  .  .ihargo,  if  the  ship  afterwards  perform  *her  voyage  and  [M443 
m  her  freight  (/).  The  circumstances  of  that  detention 
tie  very  peculiar.    The  cases  will  be  more  fully  stated,  when 
tome  to  the  c<xisideratito  of  the  loss  of  wages  {g).  (1) 

'  •'   3.  Secondly  :  it  was  determined  before  the  passing  of  either 

'' '    the  statutes,  which  regulate  the  service  of  seamen  in  mer- 

^  *«  lant  ships,  that  a  seaman,  who  was  impressed  from  such  a  ship 

^  tp  the  royal  service,  was  entitled  to  receive  a  proportion  of 

•  *  ft  wages  up  to  the  time  of  impressing,  the  ship  having  afterwards 
.  ^'  jived  in  sqfeiy  ai  her  port  of  discharge  (A).    It  has  also  been 

-^^:  pee  decided  that  he  is  entitled  to  no  more  (i).  The  first  of 
..  lose  statutes  expressly  provides,  that  a  seaman  belonging  to 
'..  jliy  merchant  ship,  who  enters  into  the  service  of  his  Majesty 
.    |D  board  any  of  his  Majesty's  ships  shall  not  for  such  entry  for- 

•  eit  the  wages  due  to  him  during  the  ter(n  of  bis  service  in  the 
jierchant  ship,  nor  shall  such  entry  bo  deemed  a  desertion  (A). 

.V  d  has  also  been  decided,  that  a  seaman  belonging  to  a  privateer, 
.  irho  was  to  have  a  certain  share  of  prizes  in  lieu  of  wages,  and 
who  had  engaged  to  serve  full  six  months  on  pain  of  forfeiting 
«uch  share,  did  not  lose  his  share  of  a  prize  taken  while  he  was 
in  the  privateer,  by  being  afterwards  impressed,  and  then  ac- 


I    V- 


.  I  l- 


>i' 


'» ;» 


(f )  Badey,  Thompson,  3  Bos.  & 
ruB.  406.  Bad  4  East,  546. 

iff)  Chap.  3.  of  this  part,  s.  2.  b. 
p.40a  . 


(h)  Wiegtns  v.  IngleUm^  2  Lord 
Raym.  1211. 

(t)  Clements  T.  Jlfoy&om,  in  the 
King's  Bench,  Trin.  T.  24  Geo,  3. 

{k)  2  Geo.  2.  c.  36.  s.  13. 


s 


R-*-  (1)  The  right  to  recover  wages  during  the  time  of  an  embargo,  if  the 
voyage  be  ailerwatds  completed,  or  a  new  voyage  substituted,  was  re* 
cognized  in  Marshal  r.  Montgomery,  (2  Dall.  R.  170.)  Indeed  the 
same  principle  applies,  or  may  be  applied,  aa  in  the  case  of- freight,  for 
an  embargo  does  not  dissolve  the  contract  of  affreightment.  See  ante^ 
note  to  page  427,  (2),  and  to  page  430. 

So,  if  in  the  course  of  a  voyage  a  vessel  be  seized  and  carried  out  of 
her  way,  and  detained  for  a  long  time,  but  is  afterwards  restored  and 
arrives  at  the  port  of  delivery^  the  seamen  are  entitled  to  wages  during 
the  detention,  and  up  to  the  delivery  of  the  cargo,  although  she  is  after- 
wards lost  on  the  return  voyage.  Hooper  v.  Perley,  (11  Mass.  R.  545.) 
See  also,  Weskett  Insur.  tit.  Wages,  11,  12, 
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c^ptiiig  tlj€  bou&tr,  and  entering  oo  board  ooe  erf"  kii  Msje^tj'i 
ih;p«  before  ihe  eTpiratioo  of  the  ax  months  'T^  Bat  eDie 
or  being  impressed  into  the  Kings  seirice^  does  not  give 
■la/ioer  an  a/j$oiuit  right  to  bis  wages  ap  to  the  time,  nor  pi2,^« 
bim  in  a  better  cooditioo  as  to  such  images,  than  lie  wool-d  bf. 
if  be  bad  remained  on  board  the  ship ;  and  therelbfeY  if  the  s..r 
be  afterwards  captured,  be  loses  his  wages  in  commoa  with  vxjr 

whom  he  leaves  behind  («).  (2) 
[*445]      *3.  If  a  seaman  &Ils  sick  and  dies  daring  the  t^jut. 

the  laws  of  Oleron  (n),  of*  Wisbuy  (e>),  and  of  the  Sou*: 
Totrns  (p),  direct  that  his  wages  shall  be  paid  to  his  heiiv  m 

ft;  Paul  T.  &>n,  in  the   King  a  •       {n)  Art-  7.  (o.  Art.  13. 

Bench,  E.  T.  25  Gw.  a  I 

{m)  Aunon.  2  Camp.  320.  note.  |      (p)  Art.  4ol 

(2)  Where  a  ship  is  captared,  and  a  seaman  is  taken  awaj  from  ti:<e 
ship,  and  afterwards  she  has  been  rescued  by  the  remaining  crew  and 
performed  her  vojage,  full  wages  hare  been  decreed  to  the  seaman  so 
taken  away  for  the  whole  voyage.     Watson  c.  The  Rose,  (I  Peter? 
Adm.  132.)     Hart  v.  The  Little  John,  (1  Peters  Adm.   115.)    So,  if 
the  ship  has  been  recaptured.     (Ibid.)     Howlandr.  The  LaTinia,  (I 
Peters  Adm.  123.)     But  in  such  cases,  a  proportionate  sam  »  to  be  de- 
ducted for  the  salvage  upon  the  rescue  or  recapture.  And  if  after  ac^ 
ture  of  a  neutral  ship,  she  is  released  and  performs  her  rojage,  tlie  sea- 
men taken  out  of  her  are  entitled  to  full  wages  for  the  voyage,  dedactiaf 
any  wages  earned  in  the  intermediate  period.     Singstrom  r.  The  Ha- 
zard, (2  Peters  Adm.  384,  446.)      Brooks  r.  Dorr,  (2  Mass.  R.  39.) 
Wetmore  v.  Henshaw,  (12  John.  R.  324.)     And  where  after  capture  a 
ship  has  been  ransomed  and  performed  her  voyage,  the  seamen  taken 
out  on  the  capture  are  entitled  to  full  wages  for  the  voyage,  they  con- 
tributing from  their  wages  to  the  ransom.     Girard  v.  Ware,  (I  Peters 
Cir.  R.  142.)     Post,  page  458  and  459,  and  notp.     See  Brooks  v.  Dorr, 
(2  Mass.  R.  30.)     Spafford  v.  Dodge,  (14  Mass.  R.  66.)    The  Sara- 
toga, (2Gallis.  R.  164.) 

But  where  a  neutral  seaman  has  been  impressed,  and  has  never  re- 

m 

joined  his  ship  from  choice  or  necessity,  it  has  been  decided,  that  be 
is  not  entitled  to  full  wages  ;  but  it  seems,  that  he  is  entitled  to  pro 
rata  wages  in  the  one  case  to  the  time,  when  he  might  have  rejoineJ 
the  ship  ;  in  the  other,  to  the  time  of  impressment.  Watson  r.  The 
Rose,  (1  Peters  Adm.  R.  132.)  Hart  v.  The  Little  John,  (Id.  115.) 
llowland  r.  The  Lavinia,  (Id.  123.) 
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geheral  wordg,  without  distinction  as  to  the  teims  upon  which 
he  was  hired :  and  it  is  not  clear  whether  the  payment  thus  di- 
rectedy  is  to  be  understood  of  a  sum  proportionate  to  the  time 
of  his  service,  or  of  the  whole  sum  that  would  have  been  earned 
if  he  had  lived  to  the  end  of  the  voyage.  The  French  Ordi- 
nance distinguishes  between  the  case  of  a  hiring  by  the  month, 
and  a  hiring  for  the  voyage;  and  in  the  first  case  directs  the 
payment  of  wages  up  to  the  day  of  the  death  of  the  seaman  : 
in  the  last  case,  it  directs  the  payment  of  half  the  stipulated 
sum,  if  a  seaman  dies  on  the  voyage  outward,  and  the  whole 
if  he  dies  on  the  voyage  homeward  (9).  A  similar  rule 
had  been  laid  down  in  the  case  of  a  hiring  by  the  voyage, 
in  the  Ordinance  of  the  Emperor  Charles  the  Fifth  (r),  which 
regulated  t}ie  commerce  of  the  Low  countries  ;  and  Cleirac  and 
Valin  {$)  say,  that  the  same  rule  was  established  by  the  Conso- 
lato  del  mare.  There  is  no  general  decision  on  this  subject  in  our 
law  books ;  but  the  legislature  appears  to  have  considered  that 
some  wages  might  be  owing  to  seamen,  who  died-in  the  course 
of  a  voyage  {t) ;  and  in  the  case  which  I  am  about  to  quote,  it 
seen^  to  have  been  admitted,  that  the  representatives  of  a  sea- 
man hired  by  the  month,  would  be  entitled  to  a  proportion  of 
wages  to  the  time  of  his  death.  The  facts  of  the  case  referred 
to  were  very  particular,  and  the  decision  turned  upon  them. 
Before  the  passing  of  the  statute  (u),  which  limits  the  wages  to 
be  given  to  persons  for  navigating  a  ship  back  from  the 
West  Indies  to  this  *country,  one  Cutter  was  hired  as  [*4463 
second  mate  on  a  voyage  from  Jamaica  to  Liverpool ;  and 
at  Jamaica,  the  master  subscribed  and  delivered  to  him  the  fol- 
lowing note.  "  Ten  days  after  the  ship  G.  P.  myself  master,  ar- 
"  rives  at  Liverpool ;  I  promise  to  pay  to  Mr.  T.  Cutter,  the 
^'  sum  of  30  guineas,  "provided  he  proceeds,  continues,  and  does 
"  bis  duty  as  second  mate  in  the  said  ship,  from  hence  to  the 
"  port  of  Liverpool.  Kingston,  July  31st,  1793."  The  ship  sail- 
ed from  Kingston  on  the  2d  of  August,,  and  arrived  at  Liverpool 


{q)  Liv.  3.  lit  4.  Lovers  des  Mate- 
lots,  art.  13  &  14.  The  same  rule  is 
laid  do wnin  the  Code de  CSom.  which 
also  gives  half  the  wages,  if  the 
mariner  dies  at  the  outward  port, 
art.  365. 

(r)  Cleirac  on  the  7th  article  of 
th$  laws  of  OUron. 


{s)  On  the  Frendi  Ordinance,  ubi 
supra. 

(0  37  Geo.  3.  c.  73.  *.  7.  and  6 
(ho,  4.  c.  107.  s.  15. 

(tt)  37  Geo.  3.  e.  73.  s.  3. 
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sailed  in  the  ship,  and  proceeded,  contiooed,  and  dkl  hm  durr 
as  second  mate  uatil  his  death,  which  happened  on  the  20lfa  o: 
September.    It  was  proved,  that  the  wages  nsoall j  paid  to  a  sec* 
end  mate  of  a  ship  on  soch  a  Toyage,  if  hired  by  the  moBtfa  oc: 
and  home,  were  4/.  per  month :  thai  when  seaaen  wefe  shipped 
by  the  ran  from  Jamaica  to  England j  a  grosB  sm  was  wssiZij 
given  ;  and  that  the  osaal  length  of  a  Toyage  from  Jamakm  to 
Liverpool  was  aboat  eight  weeks.  The  executrix  of  Cutter  bm^b  t 
an  action  against  the  master,  and  it  was  contended  <m  ha  be- 
half^ that  she  ought  to  recover  a  proportion  of  the  wages  far  that 
part  of  the  voyage  that  he  lived,  and  served  on  boaid  the  ship. 
The  Court  of  King's  Bench,  before  which  this  qoestios  was 
brought  for  decision,  directed  inquiry  to  be  made  as  U>  the  usage 
among  merchants,  &c.  in  cases  of  this  kind ;  but  no  satisftctoiy 
information  being  obtained  as  to  the  usage,  although  such  notes 
had  been  often  given,  the  Court,  upon  consideraticMi  of  the  par- 
ticular terms  of  the  note,  and  of  the  great  excess  of  tbesnm  to 
be  paid  to  Cutter,  if  he  had  performed  the  whole  voyage  zecfutd- 
ing  to  those  terms,  above  the  usual  rate  of  vrages  upon  a  mostiily 
hiring,  decided  that  nothing  was  payable  for  the  partial  service : 
declaring  at  the  same  time,  that  if  the  plaintiff  could  have  proved 
a  usage  to  pay  a  proportional  sum  in  similar  cases,  their  decision 

should  have  been  conformable  to  the  usage  (;r). 
[^447]     *In  a  subsequent  case  also  it  was  taken  for  granted, 

that  some  wages  were  due  to  the  mate  of  a  We$t  hiin 
ship,  who  had  died  on  the  homeward  voyage.  Tlie  master  had, 
in  pursuance  of  the  directions  of  the  statutes  before  mentioii- 
ed  (y),  paid  to  the  receiver  of  the  sixpenny  duty  for  Greenwich 
Hospital  the  sum  of  9/.  as  the  full  amount  of  the  wages  due. 
The  administratrix  of  the  deceased,  contending  that  more  than 
9/.  was  due,  brought  an  action  against  the  master,  who  insisted 
that  as  he  had  accounted  upon  oath  according  to  the  directions 
of  the  statute,  the  amount  of  the  sum  due,  could  not  be  ques- 
tioned in  such  an  action,  but  he  must  be  sued  for  the  penalty 
given  by  the  statute  if  his  account  was  false.  •  But  the  Chief 
Justice  of  the  Court  of  Conunon  Pleas  (Sir  James  Mansfield)  be- 

{x\  Cutler  V.  PoteeU,  6  Ten  Rep.  I      (w)  37  Geo.  a  e.  73.  «.  7.  and  6 
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fore  whom  the  cause  was  tried,  and  afterwards  the  whple  Court, 
held  that  the  statute  did  not  deprive  the  administratrix  of  ber 
right  to  sue  the  master  for  all*  that  was  justly  due  beyond  the 
sum  paid  to  the  officer,  and  as  the  jury  had  found  25/.  to  be  due, 
she  was  allowed  to  recover  16/.  (z).  (I) 

4.  The  payment  of  wages  is  generally  dependent  upon  the 
payment  of  freight:  if  the  ship  has  earned  its  freight^  the  sea- 

( z)*  .Armstrong  v.  Smith,  1  Bos.  &  Pull.  N.  R.  299.  * 

(I)  In  Beale  v,  Thompson,  (3  Bos.  &.  Pull.  425)  Mr.  Justice  Heath 
saidy  ''  In  case  of  a  mariner's  dying  in  the  course  of  the  voyage,  it 
"  should  seem,  th^t  he  is  entitled  to  a  proportional  part  of  his  wages, 
**  unless  he  be  excluded  by  the  specific  terms  of  his  contract.''  By  the 
ancient,  common  law  it  seems  to  have  been  held,  that  a  contract  for 
wages  is  not  apportionable.  (Abr.  Apportionment,  p.  13,  Id. — La- 
borers, pi.  48.  Id. — Contract,  31.)  But  now,  it  is  understood,  that  all 
laborers  by  the  month  or  year  are  entitled  to  wages  up  to  the  time  of 
their  death.  See  also,  Worth  v.  Viner,  (3  Vin.  Abridg.  8 ;  6  T.  R.  320, 
326.) 

In  America,  the  point  as  to  the  right  to  wages,  where  the  seaman 
dies  during  the  voyage,  has  bccnseveral  times  decided.     It  has  been 
invariably  admitted,  that  the  wages  were  due  and  payable  up  to  the 
death  of  the  party.     But  whether  the  wages  Were  due  for  the  whole 
voyage  has  been  a  vexed  question,  upon  which  learned  Judges  have 
greatly  differed  in  opinion.  -  It  has  been  held  by  Judge  Peters  and  Mr. 
Justice  Washington,  that  wages  are  due  for  the  whole  voyage      Walton 
».  The  Neptune,  (1  Peters  Adm.  142.)     Scott  r.  The  Greenwich,  Id. 
155.)     Jacksbn  v.  Sims,  Id.  157.)     This  last  case  was  affirmed  on  ap- 
peal by  Mr.  Justice  Washington,  (I  Wash.  Cir.  R.  414.)    Oq   the 
other  band,  Judge  Bee  and  Judge  Davis  have  held,  that  wages  are  due 
only  to  the  time  of  the  death  of  the  seaman.     Carey  v.  The  Kitty,' 
(Bee's  Adm.  R.  255.)  Natterstrom  v.  The  Hazard,  (Bee's  Adm.  R.  441.) 
The  inclination  of  the  Supreme  Court  of  Massachusetts  seems  the 
same  way.     Luscqmb  v.  Prince,  (12  Mass.  R.  576.)     The  cases  in  1 
Wash.  Cir.  R.  414,  and^Bee's  Adm.  R.  441,  are  particularly  worthy  of 
consideration  as  containing  a  very  able  exposition  of  the  grounds  of  the 
opposite  opinions.    In  Jones  r.  Smith,  (4  Hall  Amer.  Law  Journal, 
276)  tlie  Cirt. 'Court  decreed  wages  up  td'a  particular  period  of  the 
voyage  generally,  and '  to  the  representatives  of  the  seamen,  who  died 
afterwards,  wages  up  to  that  period ;  and  of  those  who  died  before,  up  to 
the  time  of  their  decease. 
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boo  of  the  a<Ii 
in  U.' 


or  9aj  otUet  - 

TO]rB|rC,   for  "■ 

*ad  ttnvt  at    II  '     ya.      'I     I,    - " 

or  claiiD  mj  fufiher  w:i^i  ihsn  the  in 
rn  ad*«nce.  onlwiUittiMiJine  ibe  >bip  shall  at  aaf'd 
hor  being  so  dmbled  or  Iofi,  bm  broke  bulk,  ot  d 
floods,  St  uiT  port  or  place  whatsocTcr.     Aw!  diwe  »  m 
ctanee  ofa  claim  nwde  by  the  seamcD  ngain*!  the  t«rau  «l 
claiue  in  the  article*.  (I ) 

(1)  NonriihiUisiIiAg  thti  rtrangtntimitMi  r>r>ifKMo»bv  ib»« 
lbs  sauM*  poini  lu»  beuo  aiijud^d  lo  llw  <■  ...  -:• 

ibe  cue  of  iIif  Julitna,  which  i*  nnt  «ei  pM 
|)oru,  bui  which  will  b«  {'mhA  rcrcTTod  to,  .< 
ilea,  {S^fniKH)  R.  US?.)     It  is  a  mostnlu?' 
in  trbicb  tlie  doctiinca  ot  ibe  Court  of  A>l 
dbeund  with  oinaummUe  abQitj.     And  ./. 
Jadfs  iet  tfide  en  oxproer  Hi|>u1iiiioa  in  i.'j'    ^fiippin^  i 
utucb  the  wnifci)  ot  the  Mcamcn,  r.inml  in  (he  ii 
were  m^ds  lo  depend  upon  the  uhimaie  MicMuGd  I 

long  and  dirided  voyige.     The  same  iIi>cttino  «tu  im 

Upon  at  a  iktj  early  p^iod,  by  Judgt  Wmcl>e«t«,  (1 J 

I^),  in  uliichllist  ilifiiinguishftd  Juilgii  fiyiifi<M))f*rf 

same  tnlarf  .1  equity,  wliicli  governed  the  n  1 

name  doclriue  Wiia  adopted  in  Alillelt  v.  r^' 

prcmc  Court  of  Musacbuselta  in  IbUO,  ('■!  t 

l,^l,p.40I.)     Butsce  the  cane  ofGoodriiL-t!  I*    I'l-.t^j-ly,  (2  Daw'*'! 

Abrid.  ch.  67,  arl.  1,  §  2,  p,  48i!)  and  more  Tally  rrpnrtcd  in  Swrj"!! 

Edition  of  Abhot  on  Shipping,  ISlO,  p.  490,  [43-t].    See  al»i>, 

noto  (I)  topngp  4:)o. 

Clauses  respecting  the  lime  of  payment  of  the  wagea  of  the  • 

will  however  be  generally  construed  in  their  favoar,  whenwori 

terpretalion  ia  in  any  degree  doubtful.     Thus,  if  rl  be  prorard  (at 

cnmmonly  is)  tiiHt  "  no  olTiccr   or  eclinan  belonging  iodic  wtidibfl 

"  HliaU  dcmuid  or  be  entitled  to  hia  wagoa  or  any  port  iboreoT  wiA'/rtal 
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4.  A.  By  articles  of  agreement  in  the  usual  form  (/)  and  con- 
taining the  common  stipulation,  that  '^  no  seaman  shall  demand 
^'  or  be  entitled  to  Jus  wages^  or  any  part  thereof,  until  the  arrival 
^'  of  the  said  ship  at  her  above-mentioned  |7or^  of  discharge,  and 
*'  her  cargo  delivered ;"  it  was  stated  that  the  ship  was  bound 
for  the  ports  of  Madeira,  any  of  the  fVest  India  islands  or  Jamai- 
cay  and  to  return  to  London  ;  and  in  consideration  of  the  month- 
ly or  other  wages  therein  mentioned,  the  seamen  severally  un- 
dertook to  perform  the  above-mentioned  voyage,  and  the  master 
agreed  with  and  hired  them  for  the  said  voyage.  The  ship  sailed 
from  London  with  a  full  cargo  for  Madeira,  and  delivered  it  there, 
and  took  in  a  full  cargo  of  wine :  and  sailed  for  the  West  Indies, 
Part  of  the  wine  was  delivered  at  Dominica,  and  another  part  at 
Kingston  in  Jamaica,  and  at  this  latter  place  the  ship  took  in 
some  Government  stores  for  Port  Anthonio  in  Jamaica,  which  she 
delivered  there,  and  then  proceeded  to  Martha  Bray  in  the  same 
island,  where  she  delivered  the  remainder  of  the  wine,  and  took 
iff  her  cargo  for  ionrfon;  for  which  place  she  soon  afterwards 
sailed,  but  was  lost  on  the  voyage  home.  One  of  the  seamen 
who  had  been  hired  at  monthly  wages,  brought  an  action, 
contending  that  the  *voyage  was  divided  into  three  dis-  [*450] 
tinct  parts,  viz,  Madeira,  the  West  Indies,  and  home,  and 

that  as  freight  had  been  earned  for  the  two  first  parts,  he  was 
entitled  to  his  wages  up  to  the  time  of  the  ship's  departure  from 
Martha  Bray,  But  the  Court  holding  that  the  port  of  discharge 
mentioned  in  the  articles  meant  London,  determined  that  by  rea- 
son of  the  special  stipulation  he  could  recover  nothing  {g),  (1) 

5.  If  after  the  hiring  of  seamen,  the   owners  of  a  ship  do 

(/)  Appendix,  No.  V.  I       fe)  w%rfc6y  v.  Bods,  8  East,  300. 


"  arrival  of  the  said  ship  at  the  abovementioued  port  of  discharge^" 
dtc,  the  words  "  until  the  arrival,''  will  not  be  construed  as  a  condition 
precedent,  but  merely  as  regulating  the  time  and  place  of  payment, 
Johnson  v,  Sims,  (1  Peters  Adm.-215. — S.  P.  1  Peters  Adm.  18G,  note.) 
Swift  V,  Clark,  15  Mass.  R.  173.— 2  Dane  Abrid.  ch.  67,-art.  1,  §  1,  p. 
461.) 

(1)  See  ante,  note  to  page  449,  where  the  doctrine  of  this  case 
seems  overruled  by  the  American  authorities.  Sec  also  note  (1)  to 
page  435. 
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not  think  proper   to   send    her   on  the  intended  voyage,  the 
seamen  are  to  be  paid    for  the  time  during  which  they  naay 
have  been  employed  on  board  the  ship  (A).*  And  if  they  sus- 
tain any  special  damage  by  breaking  off  the  contract,  it  seems 
reasonable  also  that  they  should  recover  such  damage  by  an 
action  upon  the  agreement.  (2)    The    French  Ordinance  also 
directs  the  payment  of  wages  for  the  time  employed  in  equipping 
the  ship  in  two  other  cases  (i),  which  I  do  not  find  mentioned 
in  the  more  ancient  sea  laws;  these  are,  the  prohibition  of  com- 
merce by  the  government  of  the  country,  to  which  the  ship  be- 
longs, with  the  country  to  which  it  is  destined,  (which  must  al- 
ways take  place  if  a  wv  happens  between  the  two  countries)  and 
an  embargo  imposed  in  the  lading  port.     The  latter  case  does 


m  WeUs  V.  Osman,  2  U.  Raym. 
(i)  Liv.  3.  tit.  4.  Loycrs  des  Ma- 


telois,  art.  4  &  5.  CWe  de  Gnu  art. 
253. 


(2)  This  .principle  of  allowing  compensation  for  the  breaking  up  of 
the  voyage  has  been  long  acted  upon  in  the  Admiralty,  where  the  com- 
pensation is  given  by  way  of  wages  in  the  nature  of  damages ;  and  the 
amount  is  of  course  discretionary,  and  dependent  nponr  the  circumstan- 
ces of  the  particular  case.  Parry  v.  The  Peggy,  (2  Brown  Adm.  Appx. 
533.)  Wolf  V.  The  Oder,  (2  Peters  Adm.  R.  261.)  Bray  r.  The 
Atalanta,  (Bee'9  Adm.  R.  48.)  The  Fair  American,  (Bee's  Adm. 
R.  134.) 

If  the  voyage  is  broken  up,  after  it  has  been  commenced  at  any  inter- 
mediate port,  by  the  voluntary  act  of  the  master  or  owner,  or  by  tbeir 
default,  it  seems  that,  full  wages  are  due  for  the  voyage.  Wolf  9.  The 
Oder,  (2  Peters  Adm.  261.)  Hoyt  v.  Wildfire,  (3  John.  R.  518.) 
Moran  v.  Bardin,  (2  Peters  Adm.  R.  415.)  Quirk  v.  The  Penelope, 
(Id.)  276.  Hendman  ».  Shaw,  (Id.)  264.  Emerson  r.  Howland,  (1 
Mason  R.  45.)  The  Saratoga,  (2  Gallis.  R.  164.)  The  opinion  of 
Mr.  Ch.  Justice  Kent  iii  Hoyt  v.  Wildfire  is  particularly  valuable  fnun 
the  ample  review,  which  it  takes  of  the  foreign  maritime  law,  as  well 
as  the  English  authorities.     See  also  Post,  page  457. 

In  Oxnard  v.  Dean,  (10  Mass.  R.  143.)  it  was  decided,  that  where 
a  vessel  was  seized  and  condemned  for  a  violation  of  the  municipal 
laws  of  a  foreign  country,  no  wages  are  due  beyond .  the  period  of  tbe 
seizure.  It  did  not  appear,  that  tbe  seamen  were  conversant  of  the  in- 
tention, that  the  voyage  should  be  in  an  illegal  traffic,  or  that  they  knov- 
ingly  participated  in  it. 
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not  in  general  dissolve  the  contract  between  the  owners  and  the 
merchant  by  the  law  either  of  France  or  England,  as  I  have  al- 
ready mentioned  (i),  yet  it  may  be  reasonabla^on  such  an  occa- 
sion to  discharge  the  greater  part  of  the  mariners,  who  may 
readily  find  in  other  ships  an  employment  equally  beneficial  to 
themselves,  and  are  therefore  Qot  likely- to  sustain  or  recover 
special  damage  to  any  considerable  amount  by  the  non-per- 
formance of  the  contract  made  with  them.  .But  if  they  con- 
tinue with  the  ship,  they  will,  if  hired  by  the  tnonihj  be  entitled 
to. their  wages  during  the  period  of  detention  (2).  (3) 

*6.  In  the  case  of  shipwitckit  is  the  duty  of  the  sea-  [MSI] 
men  to  exert  themselves  to  the  utmost  to  save  as  much 
as  possible  of  the  vessel  and  cargo.    If  the  cargo  is  saved,  and* 
a  proportion' of  the  freight   paid  by  the  merchant  in  respect 
thereof,  it  seems  upon  principle  that  the   seamen  are  also  enti- 
tled to  a  proportion  of  their  wages,  and  this  is  expressly  direct- 
ed b^  the  French  Ordinance  (m).     And  for  their  labour  in  saving 
the  cargo  or  the  remains  of  the  ship,  they  as  well  as  other  per- 
sons, may  be  entitled  to  a  recompence  by  way  of  salvage,  if  the 
circumstances  do  not  entitle  them  to  wages.    By  the  laws  of 
Olerori  («),  if  in  the  case  of  shipwreck  "  the  seamen  preserve  a 
'<  part  of  the  ship  and  lading,  the  master  shall  allow  them  a  rea- 
'^  sonable  consideration  to  carry  them  home  to  their  own  coun- 
*^  try  :  and  in  case  they  save  enough  to  enable  the  master  to  do 
^^  this,  he  may  lawfully  pledge  to  some  honest  persons  such 
<'  part  thereof  as  may  be  sufficient  for  the  occasion.'*    By  the 
laws  of  Wisbury  {o)j  "  the  mariners  are  bound  to  save  and  pre-, 
«  serve  the  merchandize  to  the  utmost  of  their  power,  and  whilst 
"  they  do  so,  {ce.faisani,  according  to  the  French  translation), 
**  ought  to  be  paid  thejr  wages,  otherwise  pot."    By  the  Han^ 
seaiic  Ordinance  (p),  '^  if  a  ship  happens  to  be  cast  away,  the 


Jk)  Ante,  part  3.  ch.  11. 8,  4.  page 

{l\  Btale  V.  Tkompson,  3  Bos.  & 
Pull.  405.  In  the  case  of  arrest 
during  the  voyage,  the  Code  de  Com. 
gives  to  seamen  hind  by  the  month 
half  their  wages  during  the  deten- 
tion, art  254. 


(m)  Liv.  3.  tit.  4.  Loyera  desMate- 
loUy  art.  9. 

(n)  Art.  3. 

(o)  Art.  15.    According    to    the 
translation  in  Malyne, 
(p)  Art.  44.  .    • 


(3)  See  ante,  note  to  page  427.  (2.)  430,  and  444.  (1.)    The  Sara- 
toga, (2  Gallis.  R.  164.) 
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^  mariners  are  obliged  to  save  as  much  as  in  them  lies,  and 
the  master  ought  to  requite  them  for  their  pains  to  tbeir  coo- 
tent,  and  coniyj  them  at  his  own  charge  to  tbeir  dwelling 
'^  places ;  but  if  the  mariners  refuse  to  assist  the  master,  in  such 
"  case  they  shall  have  neither  reward  nor  wages  paid  them.** 
It  is  not  quite  clear  from  the  language  of  these  ancient  (Mi- 
nances,  whether  the  payment  directed  to  be  made  to  aeaaMson 
those  melancholy  occasions,  is  to  be  a  reward  only  for  their  la- 
bour in  the  salvage,  or  a  recompense  for  their  former  serwices 
in  the  ship.  But  Cleirac  in  his  commentary  on  the  laws  of 
[*452]  *Oleron{q)  says,  that  by  an  Ordinance  ofPkUipthe  Second 
o{  Spain,  made  in  the  year  1563  (r),  it  is  ordained,  that  the 
seamen  shall  save  as  much  as  they  can  from  shipwreck,  and  in 
that  case  the  master  is  bound  to  pay  them  their  wages,  and  to  give 
them  a  further  reward   for  their  labour  out  of  the  goods.     And 
the  Hanseatic  Ordinance  of  the  year  1614  {s)  expressly  directs 
that  if  so  much  of  the  ship   be  saved  as  equals  the  value  of  the 
wages  of  the  seamen,  they  shall  be  paid  tiieir  whole  wages.     la 
like  manner  the  Ordinance  of  Rotterdam  (/),  and  the  Ftc»ch  Or- 
dinance (u),  also  expressly  direct  the  payment  of  wages  oat  of 
the  relicts  and  materials  of  the  ship. 

There  was  not  until  very  lately  any  known  decision  ofaBrk- 
ish  Court  on  this  point.  But  the  question  having  been  brought 
before  the  Court  of  Admiralty,  in  a  case  where  the  parts  of  a 
stranded  ship  were  sold  for  more  than  sufficient  to  pay  the  wages 
of  the  seamen,  no  part  of  the  cargo  having  been  saved,  and  the 
.seamen  having  exerted  themselves  very  laboriously  to  safe  the 
parts  of  the  ship,  and  not  having  departed  until  they  were  dis- 
missed by  the  master,  the  learned  Judge  of  that  Court,  after 
reviewing  and  commenting  upon  the  several  foreign  authorities 
on  the  subject,  admitted  the  claim  of  the  seamen,  who  thereupon 
received  tlieir  wages  from  the  owners  (x).  (1) 

(q)  Art.^3.  I  lUs^  art.  9.  and   VaUh  th«re(ni ;  and 

(r)  Tit.'^.^mig-e,  arL  12.  see  Codt  dt  Com,  art  359. 

(s)  Tit.  9.  art.  5.  (x)  Neptunjc,  Clark,    1   Hag.  A. 

(t)  An.  219. 2  Magens,  114.  ^    -^~-     —      ^    -               -     - 


(tf)  Liv.«3  tit.  4.  Layers  des  Mate- 


(x)  Neptunjc,  Clarky  1  Hag.  A. 
R.  227.  The  judgment  of  LoH 
Stoiodl  id  peculiarly  wordiy  the  at- 
tention of  the  reader. 


(1)  That  in  case  of  shipwreck  seamen  are  entitled  to  their  wages, 
or  a  compensation  equivalent  to  their  wages^  by  way  of  salvage  in  case 
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7.  Lastly.    As  to  the  time  of  payment. 
By  the  articles  of  agreement  annexed  to   the  statute  (y.) 
made  for  preventing  the  desertion  of  seamen  from  ships  trading 

{y)  37  Geo.  a  c.  73. 

they  do  their  duty,  and  sufficient  is  sared  frcHU  the  wreck  for  that  pur- 
pose,  was  decided  many  years  ago  by  the  'American  Courts^  and  seema 
now  fully  established.    It  was  so  held  by  Judge  Winchester  in  a  case 
eited  in  (1  Peters  Adm.  R.  186,  note.)  and  by  Judge  Peters  in  Giles  v. 
The  Cynthia,  (3  Peters  R.  20B.)    Weeks  a.  The   Catherina  Maria, 
(Id.  424.)    Taybr  v.  The  Cato,  (i  Peters  Adm.  48,  58.>    Clayton  v. 
The  Harmony,  (Id.  70,  79.)    The  same  point  was  adjudged  in  Fr6- 
tfaingham  a.  Prince,  (3  Mass.  R.  ^>68)  and  more  fully  in  2  Dane  Abridg. 
ch.  57,  art.  1,  ^  3,  p.  462.    The  Two  Catherines,  (2  Mason  R.  319.) 
The  Saratoga,  (2  Gall.  R.  164, 183.)     I  avail  myself  of  this  opportu- 
nity to  correct  an  error,  which  has  inadvertently  crept  into  the  report 
of  the  last  case  in  the  last  sentence  of  page  183,  where,  aAer  the  words 
"  I  think  it  is  "  should  be  added,  **  questionable  ;*[  or  rather  as  I  wish 
it  to  read,  "  I  think  may  admit  of  some  question."    The  doubt  intended 
to  be  there  expressed  was  in  a  later  case  (2' Mason  R.  339)  in  no  in- 
considerable degree  removed  by  a  more  attentive  examination  6f  what 
fell  from  the  Court  in  Coffin  v.  Storer,  (5  Mass.  R.  252.)    It  has  been 
entirely  removed  by  the  report  of  the  same  case  in  2  Dane's  Abridg. 
462,  where  the  learned  author  states,  that  the  very  point  of  the  decision 
was,  '*  that  where  the  seamen  save  property  in  such  a  case  to  the  amount 
of  die  wages  due  to  them,  they  have  a  lien  on  such  property  iy  way  of 
iahage  by  the  marine  laws."   Weskett  states  the  iame  to  be  the  prac- 
tioe  of  England  in  his  day.    Wesk.  Insur.  tit»  Wages,  art.  17.    It  may 
not  be  useless  to  state,  that  by  the  Colony  Law  of  Massachusetts  of 
1668,  regulating  mariners,  in  art  28,  there  is  an  express  provision,  re- 
quiring them  to  save  the  vessel  and  goods  in  cases  of  shipwreck,  "  out 
''  of  which  they  shall  have  a  meet  for  their  hazard  and  pains."  Lord  Sto- 
well,  in  the  case  of  The  Neptune,  (1  Hagg.  R.  227)  puts  the  case  of 
shipwreck  as  an  exception  to  the  rule,  as  to  the  earning  of  freight  being 
a  preliminary  to  the  payment  of  wages.    And  so  it  was  intimated  in 
The  Two  Catherines,  (2  Mason  R.  319, 334)  the  doctrine  ought  to  be  ; 
but  the  Court  then  thought,  that  the  rule  upon  the  authorities  had  not 
been  construed,  as  liaUe  to  soeh  an  exception,  and  therefore  put  the 
allowance  of  wages  in  cases  of  shipwreck  upon  the  grounds  of  a  qualified 
salvage.    In  Dnnnet  v.  Tomhagen,  (3  John.  R.  154)  where  a  ship  was 
abandoned  at  sea  as  a  wreck  on  her  homeward  voyage,  and  some  part 
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iy>t  em^i'-T^.d  in  neb  o^'sYerr.     T!:e   f-'r:  of  di«ci:irx?  ^"j^^ 
ff}';Xitior**rd  5^, 'eras  br  ti>e  fonn  of  trje  article*  to  be  tb^t  inc^ 
pr^ft.  to  vihich  ir^  ocrward-botxixi  cargo  is  de5im«i  :  b-r:  I  ran- 
er  conceire  it  to  be  meant  of  the  port  of  €L'*cbsrr?  ix.  dc- 
lirefT  at  th>e  fhip'?  ret  am  to  this  cocntrT :  for.  mles*  :ie  rrra^-^ 
ar*d  ftipalated  service  of  the  seanien  terminate  at  ibe  fcre^ra 
port,  on  It  A/r/^'the  wa^e?  then  doe  can  be  paid  there  :  il«r  ksi?- 
lature  havinz   enacted   as  a  general  Hw,  "  Tbai  n-y  isssi*!  "-< 
•*  owner  of  any  merchant  ship  or  vessel  sha!i  par  or  s-ivii>:e.  or 
**  caa«e  to  be  paid  or  advanced,  to   any  seaman  or  mir.D^r. 
••  during  the  time   he   shall   be  in   parts  beyond  the  s^^is.  ar.r 
•*  money  or  efTects  upon  account  of  wa^es. eicee»iLn^  f-?-rt  % 
p"  of  the  wages,  which  shall  be  due  at  the  time  of  such  paym^r:. 
**  until  such  ship  or  vessel  shall  return  to  Gr?ir  B'^tz'i  or/-f- 
**  Umd,  or  the  plantations,  or  to  some  other  of  his  MQ»esn**s  do^ 
**  minions,  whereto   ther  belong,   and    from  whence  thev  were 
"  first  fitted  out;  and  if  any  such  master  or  owner  of  53c6  roer- 
**  chant  ship  or  vessel  shall  pay  or  advance,  or  cause  to  be  paid 
"  or  advanced,  any  wages  to  any  seaman  or  mariner  above  the 
**  said  moiety,  such  master  or  owner  shall  forfeit  and  pay  dr^tHle 
**  the  money  he  shall  so  pay  or  advance,  to  be  recovered  in  the 
*♦  High  Court  of  Admiralty  by  any  person  who  shall  first  discov- 
**  er  and  inform  of  the  same"  (z). 

Policy  requires  that  the  wages  of  seamen  should  not  be  paid 
to  them  in  foreign  countries  ;  as  well  to  prevent  desertion,  as  to 
preserve,  for  the  benefit  of  their  families,  the  money,  thatmirrht 


(r)  8  Geo.  1.  c.  24.  9.  7.  This  stat- 
Tite  was  made  pcrf)etual  by  2  Geo. 
2.  c.  28.  8,  7,  A  similar  provision  is 
contained  in  the  12th  section  of  the 


statute  12  Geo.  %  c,  30.  with  respect 
to  ships  licensed  to  carry  sufar  from 
his  Majesty's  sugar  colouies  in 
Jimerica  to  foreign  parts  of  Europe, 


of  her  cargo  was  saved  by  the  ship's  crew  in  the  boat,  the  Court  held, 
that  no  wages  were  due  for  that  part  of  the  voyage,  though  the  seamen 
might  have  an  equitable  hen  on  the  goods  saved  for  a  compensatioD  im 
the  nature  of  salvage. 
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otherwise  be  spent  in  idleness  and  debauchery.    The 
French  Ordinance,  so  often  quoted,  has  *made  no  proYi-[*4643 
sion  on  this  subject,  but  aceording  to  Pothier  the  defect 
was  supplied  by  subsequent  Ordinances  in  that  country,  which 
prohibited  the  payment  of  wages  in  places,  to  which  the  ship 
did  not  belong,  without  the  consent  of  the  French  consul  in  a  for* 
eign   country,  and  in  France  of  the  officers  of  the  classes  (a). 
The  Code  de  Commerce  does  not  appear  to  contain  any  regulap 
tion  on  this  subject.     The  ordinance  of  Rotterdam  (6)  having 
enacted,  "  That  the  full  wages  of  the  ship's  company  shall  air- 
ways be  deemed  to  be  earned,  whether  one  or  more  complete 
voyages  have  been  made  in  foreign  parts,  even  though  the 
ship  should  afterwards  happen  to  be  lost,"  adds,  ^<  that  thd 
master  shall  be  obliged  to  pay  to  his  people  every  time,  if  they 
require  it,  at  least  the  haJff^  '*  but  that  when  any  dispute  art* 
ses,  they  shall  not  go  to  law-  in  foreign  parts,  nor  give  one 
^'  another  any  trouble,  on  forfeiture  of  what  wages  or  monthly 
*^  pay  shall  remain  unpaid."    By  the  articles  of  agreement  for. 
service  in  a  DiUch  ship,  which  were  proved  in  evidence  at  the 
trial  of  an  action,  brought  in  this  country  by  a  seaman  against 
the  master  for  wages  (c),  it  was  stipulated,  that  in  case  one  or 
more  complete  voyages  should  be  made  out  of  the  country,  tlie 
master  should  at  every  second  place  of  delivery  secure  to  the 
seamen  two-ihirds  of  their  wages  by  an  order  on  his  purser  or 
correspondent  at  Rotterdam;  but  that  none  of  the  seamen  should 
institute  any  suit  against  the  master  in  foreign  countries.    By 
the  articles  of  agreement  made  at  Altona  for  service  in  a  Danish 
ship,  which  were  proved  in  the  like  manner  at  another 
trial  (df),  it  was  stipulated  that  *no  one.  should  demand  [^455] 
any  money,  while  abroad,  from  the  master,  but  every  one 
should  content  himself  with  the  money  received  upon  handy 
until  the  completion  of  the  voyage  to  the  satisfaction  of  the 
master  and  his  owners,  and  until  such  time  as  the  ^hip  should 


hi 


(a)  Pothier,  Louagt  des  MateUiSf  - 
sect.  2.  §  3. 

ih)  2  Magtns,  US,  lU, 

(c)  Gfttoar  v.  Jk%er,  2  Hen.  Blac 
6(^.  In  consequence  of  the  con- 
clU'ding  clause  of  these  articles,  it 
was  held  that  the  action  coald  not 
he  maintained,  although  the  vessel 
had  been  seized  by  an  ElngUsh  ship 


brought  into  this  country,  and  sold 
here,  under  the  authority  of  the 
governificnt ;  the  master  and  crew 
not  being  made  prisoners.  See  also 
Johjison  V,  Machidsnef  3  Camp.  44. 

(d)  HuUe  V.  Heiiman,  at  Guild- 
hall, coram  Lt  BtanCj  J*  Sit.  p.  M. 
T.  1801. 


4»  FAST  IT.    CHAT.  IL 


k«fe  aiYTVcd  St  jr:«M  ;  ^md  it  Aomii  ml  wSk 
ikm  of  tJie  ■irif  r  to  sitc 
Bv  UK  kv  of  iJjMPnifli 
Ikntf  of  kk  va^ei  doe  to  k«i  aft  cverj  party 
bhdes,  a»'i  delfrcn  kcr  car:^  befave  tike  wiyage 
tke  cooCraiT  ■§  cxpres^Ij  supofeied  m  tbe  eontnct  (c).  (:3; 
cases  relating  tafbra^  wjarn  vul  beflKaUoaed 

CO- 

B.  Tbe  luK  of  pajnieBt  of  va^es  is  also  legvlaied  aarf  oafiH* 
ced  bj  tbe  ttatmes  before  reierrcsd  to. 

Thus,  as  to  ships  engaged  io  jVrifa  wjNgei,  k  it  eaaded^ 
that  opoo  tbe  arriral  of  anj  ship  in  GrttU  Briiotn  firooi  parts  be- 
jood  the  seas,  tbe  master  or  comznaiider  shall  be  obliged  to  psj 
the  feameo  thereto  beloogiog  their  wages,  if  demaoded,  in  teti 
Jay$^  after  the  ship's  entry  at  the  Costom-hoasev  except  a  case 
where  a  covenant  shall  be  entered  into  to  the  cooUaij,  oral  i^e 
tioae  tbe  seaiaeB  ehaii  be  discharged,  which  shall  finft  happrn. 
.if  demanded,  dedacting  the  penalties  and  forfeitiires  iaipoied 
hj  tbe  act,  **  onder  tbe  penalty  of  paring  to 
^  mariner,  thai  shall  be  unpaid,  contrary  to  the  intent 
*^  ing  of  this  act,  ttr^ty  sMIIings  over  and  above  the  wagu  thai 
**  shall  be  doe  to  each  person,  to  be  rccorered  by  tbe  saaK 
<*  means  and  methods  as  the  wages  may  be  recovered  ;  and  socb 
*^  payment  of  wages  aforesaid  shall  be  good  and  valid  in  law, 
^  notwithstanding  any  action,  bill  of  sale,  attachment,  or  incam* 
"  brance  whatsoever^  {g). 

And  as  to  ships  employed  in  the  coasting  trade  in  the 

f *456l  *manner  before  mentioned,  it  is  enacted,  that  the  mas- 

ter,  commander,  or  person  having  charge  of  the  ship, 

(e)  Acts  of  Cbiigrf it  of  1790,  e.  |      (/)  Pose  eh.  4.  s.  SL  ft. 
39.  S.&  I      (g)SGw.flLe.d6wt.7. 


(1)  See  ante,  note  to  page  443,  (I),  455,  (1),  and  Sigard  r.  Roberts, 
(^Esp.  R.  71.)  Limland,  v.  Stephens,  (3  E^.R.  269.)  WiUaaden  r. 
Tbe  PorsekeC,  (1  Peters  Adm.  R.  197.)  Yibus  r.  Wirtmg^  (2  Testes 
R.  350.)    Weiburg  v.  Tbe  St.  Oloff,  (2  Peters  Adm.  428.) 

(2)  What  coDsiitotes  a  port  of  delitery  for  the  ptttpoae  .of  earaiag 
wages,  has  been  already  considered  in  the  note  to  page  447,  (2).  See 
ako,  Crammer  v.  Geraoo,  (2  Peters  Adm.  R.  390,  and  1  Peters  Ada. 
R.  186,  nolo.— 2  Dane  Abridge  cb.  57,  vL  I,  ^  1,  p.  461.) 
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shall  be  obliged  to  paj  the  fleemeti  their  wages^  if  demanded, 
within  fiwe  day  after  the  ship  ahall  be  entered  at  the  Ciffitofib* 
hottsei  or  the  cargo  be  delivered^  or  at  the  tfiae  the  seaoien  shall 
be  discharged,  which  shall  first  happen,  unless  an  agreement 
shall  have  been  made  to  the  contrary,  in  which  case  the  w^ges 
shall  be  paid  according  to  such  agreement,  deducting  in  every 
case  the,  penalties  imposed  by  this  act,  under  the  like  forfeiture 
of  twenty  shUHngs^  to  be  recovered  in  the  same  manner  as  with 
regard  to  ships  coming  from  abroad  ;  and  such  payment  shall  be 
good  in  law,  <<  notwithstanding  any  action,  bill  of  sale,  attach- 
^  ment,  or  incumbrance  whatsoever"  (A).  (1) 

[h)  31  Geo.  3.  c.  39.  s,  5. 

(1)  The  act  of  Congress  of  1790.  ch.  99.  $  0.  provides  ''that  as 
**  soon  as  the  voyage  is  ended,  and  the  cargo  or  baUast  be  fuUy  dU^ 
*'  charged  at  the  last  port  ofdelhery,  every  seaman  or  mariner  shaU  be 
"  entitled  to  the  wages,  which  shall  bo  then  due  aooocdiiig  te  his  cott* 
*'  tract ;"  and  if  such  wages  shall  not  be  paid  within  ten  days  aihnr  snob 
discharge,  the  act  authorizes  Admiralty  process  against  the  master  and 
the  ship* 

A  reasonable  time  is  therefore  to  be  allowed  for  the  discharge 
of  the  cargo  after  the  arrival  of  the  ship.  Judge  Peters  seems  to  have 
thought,  that  there  was  some  obscurity  in  the  words  of  the  act  of  Con* 
grcss  ;  and  that  it  was  not  the  intention  of  the  Legislature,  that  the  ten 
days  should  begin  to  run  from  the  time  when  the  cargo  was  delivered. 
He  considered,  that  the  end  of  the  voyage  and  (he  delivery  of  the  cargo 
were  enjoined  in  the  provision ;  and  therefore  inclined  to  think,  that 
generally  the  ten  days  should  begin  to  run  from  the  end  of  the  voyage. 
And  he  has  sometimes  allowed  the  term  of  fifleen  days,  where  such  time 
was  necessary  for  the  discharge  of  the  cargo.  Edwards  o.  The  Ship 
Susan,  ( 1  Peters  Adm.  R.  165.)  Thompson  r.  The  Philadelphia,  (1 
Peters  Adm.  2]0.)  See  also  Hastings  o.  The  Happy  Return,  (2  Peters 
Adm.  R.  253.)  How  far  these  opinions  have  been  acquiesed  in  by  other 
Judges  does  not  appear  from  any  decisions  known  to  the  editor,  except 
the  cases  hereinafter  noticed  in  the  District  Courts  of  Massachusetts  and 
in  New  York. 

There  seems  no  reason  however  to  doubt,  that  if  the  owner  unreason- 
ably delays  to  unlade  the  cargo,  or  commences  a  new  voyage  without 
any  unlivery,  that  the  right  to  the  wages  will  accrue  notwithstanding 
the  want  of  an  unlivery.  In  such  caie  perhaps  the  ten  days  woald  be 
deemed  at  all  events  to  run  from  the  period,  in  which  the  cargo  miglit 
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f<'X^>;-^:«c  k*  EieFe  war-i^T  i:^  iinirx  =:>r_'7.  See  S^rif^  t.  Rw^ier^ 
{^  Lip  R-  Tl-y  R>&css  ce  Nit-  ei  Ni^jo,  ■-  -& 

la  Hu«3  r.  Bnjszaw.  ;I>-arj:t  G^t  :f  Man.  Dec.  l^^i      l-p, 

iut  Cjchar^e  of  tie  cargo  by  aaii>ry  to  t^  t-jae  iJIc;>v«sr  xicrr  u-e 
tfAjf^fT^jsk  Act  <A  ITW,  ciL  li*.  Aid  t*e  be  <  li^  the  tea.  in  rri.- 
DirJj  be^w  to  rvD  fnxa  tbe  period,  wbea  t^ie  carzo  acuxJ*'  vas  cf 
tLijLt  be  dl«)ciaxfed  ;  Ukd  iLai  the  ^ori^  was  ti>e«  praswr-r  ei^d. 
Bat  ui  cues  vbere  the  crew  vere  cbsckirred  opos  arrrrL  s  port, 
aad  were  aot  retained  far  the  puipuae  of  dackugmz  tbe  cktx  f  vk^i 
M  a  coouDoo  practice)  he  thoaght  the  lea  dajv  begaa  to  fbk  froM  the 
time  of  tbe  dischar^  of  the  crev.  (MSS.)  The  day  of  ihs  Ackai^e 
of  the  crew  is  not  to  be  iDcloded  ia  the  ten  dajs.  (Ibid,  j 

In  Webb  r.  Dockingneld,  (13  John.  R.  »0.)     Tht  Coorthe;^, 
that  under  this  clause  of  the  Act  the  eootiact  of  the 
in  farce,  until  the  cargo  m  finaAj  dischaiged. 
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CHAPTER  THE  THIRD. 


or   THE    LOSS    AND   FORFEITURE  OF  WAGES. 


The  Wages  of  seamen,  whether  hired  by  the  month  or  for 
the  voyage,  are  sometimes  lost  without  any  fault  on  their  part ; 
and  sometimes  forfeited  by  their  misconduct. 

.  First,  as  to  the  lasi  of  wages. 

1.  In  order  to  stimulate  the  zeal  and  attention  of  this  class 
of  persons,  who  are  often  engaged  in  very  perilous  services, 
the  policy  of  all  maritime  states  has  made  the  payment  of  their 
wages  to  depend  generally  on  the  successful  termination  of  the 
voyage  (a).  If  in  the  course  of  the  voyage,  a  total  loss  or  cap- 
ture of  the  ship  takes  place,  the  seamen  lose  their  wages.  (I) 
So  if  the  ship  become  disabled  on  the  voyage.  But  the  wages 
are  not  lost  by  the  hypothecation  of  the  ship,  nor  even  by  the 
sale  of  it,  unless  the  sale  be  made  under  the  authority  of  a 


(a)  JkbBoy,  book  3.  ch.  3.  sect.  10. 
1  Sid.  179.  Ahemelky  v.  LanddU, 
Doug.  539.    FVench   thrdinance,  Uv. 


3.  tit.  4  Des  ho/yen  des  MaUloUy  art. 
8.  Code  de  Cam.  art  258. 


(1)  The  American  Law  is  the  same,  for  which  the  authorities  cited 
in  the  preceding  notes,  as  to  pro  rata  ^9Lgea,  are  sufficient.  See  1  Pe- 
ters Adro.  54,  186,  note,  203,  215.—^  John.  R.  518.— 2  Mass.  R.  39. 
—2  Cranch,  240.'--3  John.  R.  154.— 2  Gallis.  R,  164.)  And  if  a  loss 
by  capture  takes  place,  a  recovery  therefor  from  the  underwriters,  on  a 
policy  of  insurance  by  the  owner,  does  not  entitle  the  seamen  to  recover 
wages ;  for  no  freight  is  earned  in  the  voyage.  Mcduirk  v.  The  Pene- 
lope, (2  Peters  Adm.  276.)  Goodridge  r.  Peabody,  (2  Dane  Abridg. 
462.)  Percival  v.  Hickey,  (18  John.  R.  257.)  Icard  ».  Gould,  (11 
John.  R.  279.)  Nor  if  the  loss  of  the  vessel  be  by  running  her  down, 
and  the  owner  afterwards  recover  damages  therefor.  (S.  C.  18  John. 
R.  257.) 


FAZT  IT.    CHAP  UL 


r  2e  C-J 


ii  cr>t  enz^C^  to 


?«  «-  <'^; 

pKrDKnt  of  «xs«i  ii  divisibie,  mad  tint  if  m  sb:p  ^ai  de- 

the  riiip  be  aftenrirds  taken  or  sobL.  But  if  a  diip  afl  to  one 
place  in  otder  to  take  in  a  cargo  tbeie,  to  be  cnaweyed  to  ^k^ 
tber  place,  and  baTin?  received  the  cargo  irronli^gly^  be  teken 
before  its  arrival  at  the  place  of  deGTery,  nothm^  ia  pataMe  ::» 
the  seamen  ibr  naTigating  the  diip  to  the  first  place  (e).  (1} 

2,  I  bare  mentioned  in  a  former  part  of  this  TreaoK  i/)^  thii 
in  some  foreign  coantries,  where  ransom  ta  boC  vtmUMtj  to 
laWy  the  seamen  belonging  to  a  ship  captucd  and  nninmrd. 
are  boond  to  contribute  a  portion  of  their  aragea  tovaid  the 
ransom  by  waj  of  general  average.  This  point  is  in  itself  of 
no  importance  in  this  coontnr,  because  ransom  is  prohflMted  ly 


in  EakeM  t.  Thtm^  5  Espin.  N.  P. 
Cases,  a 

{e)  Hnmmmn  t.  BmmJm,  3  Bvr 
1844,  OD  a  Toj9ge  to  ^IncfwmmAnuL 
lor  fush  to  be  earned  to  Spmiu 

(/)  wMe,  part  a.  ch.  &  <.  14 


(p)  8tdj«et  Cove,  Fu4^,  2  Dod- 
fvm,  A.  R.  11.  Mado!T5a  IVIdea, 
PapaghirOj  1  Dodflon,  37. 

(<>)  yfx/e,  p.  452.  and  note  tbitL 

(d)  By  Lord  ElUnhonugh,  Ch.  J.- 


(2)  See  ante,  note  to  page  4M,  (2). 

(3)  Tbif  doctrine  is  doabted  in  3  John.  R.  518;  and  orermled  is 
Ilindmaa  v.  Shaw,  (2  Peters  AdiD.264.)  See  note  to  pt«e  447,  (21, 
and  450,  (2), 

(1)  It  has  been  abready  stated  b  the  note  to  page  447,  (2),  tint  a 
different  rul^  is  adopted  in  our  Law  ;  for,  if  a  ressel  go  in  ballast  to  a 
port  to  take  in  the  cargo,  wages  are  due  to  that  pott,  as  if  it  were  a  port 
of  delivery.  (2  Dane's  Abrid.  461.— 1  Peters  Adin.  207.— 2  Ma^«i 
R.  319.) 
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our  law ;  (2)  but  the  payment  of  salvage  upon  recapture  is  an- 
alogous to  the  payment  of  ransom,  and  was  so  considered  by 
Sir  ffUKam  Scott  in  a  case  in  the  Court  of  Admiralty  (g)  In  an 
action  brought  for  the  wages*  of  a  seaman  after  a  capture  and 
ransom  of  the  ship,  and  which  was  tried  before  Chief  Justice 
Hoh,  the  Chief  Justice  is  reported  to  have  decided  that  the  sea- 
man was  entitled  to  nothing,  he  being  unable  to  prove  that  by 
the  custom  of  merchants  be  was  entitled  pro  rata,  as  was  insist- 
ed on  Ms  behalf  (A).  But  it  seems  to  be  the  better  opinion, 
that  in  the  case  of  captiire  and  recapture,  if  the  ship  perform 
her  voyage  and  earn  her  freight,  a  mariner  who  has  not  been 
separated  from  her,  is  entitled  to  his  wages  upon  the 
footitig  of  the  ^original  contract  (t),  subject  perhaps  to  a  [*459] 
proportionate  salvage.  In  conformity  to  this  opinion,  at  the 
trial  of  p.  cause  before  Lord  Eldon^  when  his  Lordship  presided 
in  the  Court  of  Common  Pleas,  a  seaman  recovered  his  whole 
wages  after  capture  and  recapture  of  the  ship  (k).  The  owners 
did  not  insist  upon  any  deduction  as  contribution  to  the  salvage, 
but  put  their  defence  on  another  ground,  which  they  fiiiled  to 
establish.  In  another  case,  a  mariner,  who  had  been  hired  for  a 
voyage  from  NewcastU  to  London  and  back,  at  a  certain  sum, 
and  was  captured  on  board  two  days  after  the  ships  departure, 
and  taken  out  and  sent  to  France,  instituted  a  suit  in  the  Court 
of  Admiralty  for  wages ;  the  ship  had  been  retaken,  carried  to 
the  place  of  destination,  and  performed  her  voyage  ;  the  owner 
however  had  been  obliged  to  hire  another  person  at  London  to 
return  to  J^ewcasde  with  the  ship,  in  the  place  of  the  claimant. 

and  freighter.  The  Race  Horse, 
WhiUy  3  Rob.  A.  R.  101. 

(A)  Chandler  Y.  Meadt^  mentioned 
at  the  end  of  the  case  of  Wiggins 
T.  In^etorij  2  Ld.  Raym.  1211. 

(t)  Mdlov,  book  2.  cb.  4  sect  14. 
as  to  JreigM,  which  depends  upon 
the  same  principle.  But  see  the 
dictum  of  Eyre^  C.  J.  in  Curling  v. 
Lmgj  1  Bos.  &  Pull.  637.  which 
is  contrary. 

(i)  Bergstnm  v.  JftfOb,  3  Esp.  N. 
P.  Cases,  36. 


{g)  The  FaiEirns,  Bdl,  4  Rob.  A. 
B.  143.  The  prize  acts  do  not  men- 
tion tlie  Jreight;  they  only  direct 
a  portion  of  me  value  of  the  ships^ 
veMeZff,  boaUf  and  goods  restored,  to 
be  naid  as  salvage.  But  as  the 
gooas,  if  taken  to  the  place  of  desti- 
nation, are  valued  there,  the  freight 
is  of  course  included  ia  the  valua- 
tion, and  so  the  freighter  may  pay 
salvage  upon  it;  in  one  case,  an 
eighth  of  the  freight  was  ordered  to 
be  deducted  as  l^tween  the  owner 


(2)  Ransom  is  not  prohibited  by  our  Law,  and  therefore  the  doctrine 
applies  here  in  cases  of  ransom,  as  well  as  of  recapture.  See  ante, 
note  to  page  444,  (2).— 2  Mass.  R.  89.— 2  Gallis.  R.  164. 
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Under  these  circumstances  the  learned  Judge  of  that  Coort 
beld,  that  the  claimant  was  not  entitled  to  any  thing ;  but  it 
seems  from  the  language  of  the  report,  that  if  he  had  remained 
on  board,  his  interest  would  have  been  thought  to  have  reTived 
vpon  the  recapture  (0*  (1) 

In  a  case  before  Lord  Kenyon^  the  master  of  a  vessel,  which 
bad  been  seized  and  restored,  claimed  his  wages  for  the  period 
of  detention,  although  during  that  time  he  had  been  separated 
from  her ;  she  having  afterwards  earned  her  freight.  The  wa- 
ges for  the  voyage  exclusive  of  that  period,  were  paid  without 
dispute ;  and  the  defendant  is  reported  to  have  acquiesced  under 
a  verdict  given  against  him  for  the  further  sum,  by  reason  of  a 
strong  opinion  expressed  by  his  Lordship  at  the  trial  in  favour 

of  the  claim  (m). 
[*460]     *The  ground  of  decision  in  this  case,  was  folly  dis- 
»  cussed  and  considered,  on  the  occasion  of  the  seixure 

and  detention  of  several  British  ships  in  Russia^  by  the  Emperor 
Paul,  in  the  year  1800.  I  allude  to  the  caseof  jBeoie  v.  7%mif»- 
MOTif  which  has  been  incidentally  mentioned  before. .  Beak,  an 
Englishman^  was  hired  to  serve  as  a  seaman  in  a  British  ship, 
tailed  the  AquUorit  whereof  Thompson  was  owner,  at  monUdy 
wages,  for  a  voyage  from  HtH  to  Petersburgh,  and  from  thence 
to  London;  and  signed  articles  in  the  usual  form.  The  ahtp 
went  out  to  Petersburgh  in  ballast  to  bring  a  cargo  to  Louden  ; 
and  the  freight  was  to  be  paid  by  the  ton.  On  the  Jiftk  of  JVb- 
vember  1800,  which  was  soon  after  this  vessel  arrived  at  Pelsr»> 
bui^hi  the  Emperor  commanded  an  embargo  to  be  laid  on  all 
English  ships  in  the  ports  of  his  empire,  until  a  supposed  con- 
vention relating  to  the  island  of  Mdta  should  be  fulfilled.  To 
enforce  this  order,  guards  were  stationed  along  the  shore  to 

(2)  The  Frieuds,  BtUy  4  Rob.  A. 
R.  143.  In  this  case  the  learned 
Judge  seems  to  consider  a  claim  for 


waffes,  after  capture  and  recapture^ 

'  be  81 '  " 


to  be  subject  to  salvage 
.      (m)  PraU  v.  CSiff,  cited  in  Thomp- 
son T.  Mowcn^  4r£ast,  4d. 


(1)  Our  Law  conforms  to  the  doctrine  laid  down  in  3  £sp.  R.  36, 
by  Lord  Eldon.  The  case  of  The  Friends,  (4  Rob.  143)  has  never 
been  adopted  in  America  as  sound  law.  It  was  much  shaken  in  Brocks 
».  Dorr,  (2  Mads.  R.  39)  and  has  been  overturned  in  our  Admiralty 
Courts,  as  the  authorities  cited  in  the  note  to  page  444,  (2),  abun- 
dantly shew. 
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prevent  the  crewg  from  quitting  their  ships.    On  the  tenth  of 
the  same  month,  they  were  taken  from  their  shipii  by  a  Russian 
guard ;  such  of  the  seamen  as  were  subjects  of  other  countries 
were  liberated  at  the  request  of  their  Consuls ;  but  the  Britiik 
roasters  and  mariners  were  marched  in  parties  into  the  interior 
of  the  country,  and  treated  as  prisoners  of  war.    A  convention 
hostile  to  Chredt  Britain  was  fiirmed  between  Russia,  Siveden^  and 
Denmark,  and  an  embargo  wa^  imposed  in  this  country  oh  tlie 
vessels  of  those  nations.    Upon  tlie  death  of  Pnu/,  and  the  sue- 
cessicoi  of  the  Emperor  MBOoander,  peace  was  re-established, 
and  the  ships  that  had  been  detained  on  both  sides  were  mntu- 
Ully  restored.    This  restitution  took  place  in  Russia  at  the  end 
of  May  1801.    Beale  and  Uie  rest  of  the  crew  re*embarked  on 
board  the  Aqidlan,  without  entering  into  any  new  articles  with 
the  master,  and  returned  to  London  with  the  ship,  which  brought 
her  cargo  and  earned  her  freight.     Thempsonj  the  owner,  paid 
the  wages  at  the  rate  mentioned  in  the  articles,  exclusive  of  the 
time  of  the  ship's  detention ;  and  Beale  brought  his  action 
to  recover  his  wages  for  that  *time.    In  support  of  the  [*4C1] 
claim,  it  was  contended  that  this  conduct  of  the  Russian 
government  partook  more  of  the  nature  of  an  embargo  than  of 
a  capture,  and  that  considering  it  as  an  embargo,  the  originat 
contract  for  wages  subsisted,  as  had  been  decided  in  the  case 
of  a  contract  of  affreightment  (n).    And  that  the  mariner's  ab^ 
sence  from  the  ship  under  these  circumstances,  did  not  occa- 
sion a  forfeiture  by  the  operation  of  those  clauses  of  th6  arti* 
cles,  which  provide  for  the  continuance  of  the  seamen  on  board 
their  ship,  because  it  was  involuntary  on  his  port.    On  the  other 
baiid,  it  was  insisted,  that  this  was  a  case  of  hostile  seizure  and' 
temporary  capture,  which  put  an  end  to  the  original  contract, 
and  left  the  mariner  a  right  proportionate  only  to  the  services 
he  had  actually  performed.    And  further,  that  if  it  were  to  be 
considered  only  as  an  embargo,  yet  as  the  seaman  had  not  dur* 
ing  the  period  of  it  done  any  duty  on  board  the  ship,  or  for  the 
benefit  of  the  owners,  he  was  not  entitled  to  any  payment ;  and 
it  was  urged,  that  if  the  force  of  the  Russian  government  fur- 
nished an  excuse  to  the  mariner  on  the  one  hand,  for  not  per- 
forming his  contract  by  continuing  on  board  the  ship,  so  on  the 

(»)  See  before,   part  3.   eb.   11.  sect.  4. 
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other  hand  it  oqght  to  exempt  tke  owner  fiom  peying  for  wfaat 
he  had  not  received.    The  learned  Jadges  of  the  Court  af  Coa^ 
mon  Pleas  were  divided  in  opinion  as  to  the  chaiaoter  to  be  &t* 
tributed  to  these  acts  of  the  Rusdan  government,  upon  wiiicfa 
the   determination  of  the  question  between  the  parties  was 
thought  principally  to  depend  (o).    The  caoae  was  b^ovight  be- 
fore the  Court  of  King's  Bench  by  Writ  of  Error,  and  after 
consideration,  the  judgment  of  the  Court  was  delivered  by  Laid 
tUknborovghj  in  favour  of  the  claim  of  Beale  the  mariner.    It  is 
impossible  to  give  the  full  effect  of  the  very  learned  judgmefit 
pronounced  by  the  Chief  Justice  in  an  abstract,  nor  does  the 

plan  of  this  Treatise  allow  roe  to  tranacribe  the  whole, 
[*462]  I  must  therefore  refer  the  reader,  who  *is  desirous  of  fiill 

information,  to  the  report  (;?),  and,  content  myself  with 
atatingr  that  the  Court  thought  it  unnecessary  to  decide  in  this 
case,  whether  or  no  the  dissolution  of  contracts  fer  freight  and 
wages,  is  the  necessary  effect  of  perfect  and  co«q>lete  capture 
where  the  right  of  the  original  proprietor  is  not  revested  by 
subsequent  recapture,  npr  recognized  as  continuing  in  force  by 
any  judgment  or  authoritative  act  of  restitution  on  the  part  of 
the  capturing  nation;  considering  this  as  a  case  of  hostile 
seizure,  with  a  view  to  measures  of  retaliation,  if  they  shoold 
ultimately  be  thought  just  and  necessary,  but  of  sabseqpiaot 
restitution  and  abandonment  of  the  right  of  seizure,  on  the 
part  of  the  power  by  which  the  seizure  had  been  made ;  and 
observing  that  there  was  no  case  where  property  so  dealt 
with  had  been  considered  as  captured,  or  the  contract  for 
freight  or  wages  dissolved  :  and  holding  therefore  that  the  plain- 
tiff's claim  was  not  defeated  .on  the  supposed  ground  of  a  dis- 
solution of  the  contract.  The  Court  also  thought,  that  the  sea* 
man  had  not  in  this  case  forfeited  his  wages  under  any  of  the 
clauses  of  the  articles,  because  the  language  of  the  articlea 
construed,  as  it  ought  to  be,  with  reference  to  the  acts  of  Par- 
liament, imported  a  departure  from  the.  ship  by  the  unauthor- 
ized act  of  the  party,  and  did  not  apply  to  a  seaman  taken  out 
of  his  ship  in  the  manner  in  which  the  plaintiff  and  the  rest  of 
the  crew  had  been  in  this  case  ;  but  that  if. this  point  were  more 
questionable  than  it  appeared  to  be,  yet  that  the  return  of  the 

(o)  Beale  ▼.  7^IUmtp9<m,  3  Bos.  &  t      ip)  Beak  v.  Ihampmu  4    Easc^ 
PuU.405.  546. 
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plaiiitiff  to  the  ship  in  the  maaMr  stated,  did,  in  the  absence  of 
any  firesh  contract  on  the  sbbject,  import  a  recognition  on  the 
part  of  the  master,  that  he  and  the  sailora  then  stood  in  their 
orifpnal  relative  situation  to  each  other,  under  the  articles,  by 
which  that  relation  was  constituted.  And  upon  the  whole  the 
Court  thought  ^  in  point  of  law,  that-  the  contract  of  service, 
'^  between  the  plaintiff  and  defendant,  was  to  be  considered  as 
*^  having  ccmtinued  and  been  in  force  from  the  time  of 
^'executing  *the  articles,  up  to  and  at  the  period  of  the [*463] 
<<  ship's  arrival  at  her  port  of  discharge,  and  the  final 
"  termination  of  her  voyage  there ;  and  that  the  plaintiff  was 
"  to  be  considered  as  entitled  to  his  wages  during  the  same 
«  time." 

This  case  was  afterwards  brought  by  Writ  of  Error  before 
the  House  of  Lords,  when  the  opinion  of  the  Judges  was  taken 
on  the  question,  whether,  on  the  whole  of  the  facts  found  in  the 
^special  verdict,  the  original  plaintiff  was  entitled  to  recover  wa* 
ges  during  the  time  he  was  kept  out  of  the  ship,  as  found  in  the 
special  verdict.  The  Judges  were  unanimously  of  opinion  that 
he  w^  so  entitled  to  recover ;  and  the  Lord  Chancellor  concur* 
red  in  their  opinion  (q),  ' 

It  has  been  observed,  that  Beak  the  plaintiff  in  the  ease  just 
quoted,  was  an  'Engluhman  ;  an  Action  was  also  brought  by  a 
mariner,  belonging  to  another  ship,  under  circumstances  the 
same  in  all  respects  except  as  to  his  national  character,  he  being 
a  foreigner.  In  this  action  also  the  decision  of  the  Court  was 
the  same  (r).  (1) 


(q)  71i0mp3on,  plaintiff  i 
BeaUj  defendant  in  error,  1 
399. 


ui  error, 
1st  Dow. 


(r)  Johnson  v.  Broderick,  4  East, 
566. 


(I)  The  genera)  effect  of  capture  upon  the  contract  of  seamen  have  been 
much  discussed  in  the  American  Courts.  No  doubt  exists  that  a  hostile 
capture  completely  dissolves  the  contract,  unless  there  be  afterwards  a 
re-capture ;  and  in  respect  to  the  capture  of  a  neutral  ship  followed  by 
condemnation^  the  same  principle  applies.  But  there  seems  to  have 
been  some  diversity  of  judgment  as  to  the  effect  of  the  capture  of  a 
neutral  ship,  whether  it  absolved  both  parties  from  the-  contract  of  the 
shipping  articles,  or  only  suspended  it,  so  that  by  a  subsequent  release 
or  restitution  ths  voyage  might  be  performed.    If  the*mere  capture  dis- 
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Sf:coNi>LT,  «s  to  tbe  forftuure  of 

3.  Desertion  from  the  ship  is  held  to  be  a  forfeitare  of  the 

wages  pre? ioo^lj  earned  in  all  maritime  stales  (^).     And  in  ckxt- 

(i)  S*?e  on  thw  «»i^ject  of  de=er-  j  bo<-k  %.  cl.ap.  3.  sc^-t.  V\  F^Ty\ 
tion,  OrJin-  of  hlsbuy^  art.  »»I-  of  .  OrJiiiar.re,  L\T  2.  lit  7.  2>rj  X-^i'- 
tbe  Hamse'Twm*^  art.  4a    Mo^,  '  loes,  art.  a 

soke  the  coDtract,  then  the  seamen  are  corapleiclj  discharged  fixa.  a.!! 
further  duty,  and  are  not  obliged  to  remain  bv  the  ship  duriD^  her  de- 
tention under  the  prize  proceedings,  however  necessary  *zcb  a  course 
may  be  for  the  due  preservation  of  the  ship  and  cargo,  or  a  5u:>:je':^aent 
successful  performance  of  the  voyage.     The  case  of  Lemon  r.  VTalker, 
(9  Mass.  R.  404)  has  been  supposed  to  affirm  the  doctrine,  that  a  mere 
capture  of  a  neutral  ship  dissolves  the  relation  between  the  owners  and 
the  master,  and  the  crew  ;  that  the  master  is  indeed  bound  to  stay  by 
the  ship  to  see  to  her  preservation,  and  to  endeavour  to  obtain  her  dis- 
charge ;  and  he  has  power  to  engage  necessary  aid  in  the  care  of  tbe 
ship ;  bat  that  it  is  unreasonable  to  retain  the  whole  ship's  crew  (m 
that  object.     The  decision  of  the  Court  in  that  case,  even  upon  the 
principles  assumed,  seems  somewhat  difficult  to  be  sustained,  because 
there  is  no  fact  in  the  case,  from  which  it  could  be  inferred,  tiiat  the 
master  had  not  a  reasonable  expectation  of  release,  ao  as  to  resume  bis 
▼oyage,  nor  that  the  services  of  the  party  were  not  proper  for  the  pre- 
servation of  the  ship  ;  and  tlie  Jnry  thought  him  entitled  to  some  com- 
pensation, because  his  services  wxre  insisted  upon  by  the  master.   See 
also,  Alfridson  v.  Ladd,  (12  Mass.  R.  173.)     The  doctrine  of  Lemon 
r.  Walker  is  greatly  shaken,  or  at  least  modified,  in  the  elaborate  opinion 
of  the  Court  delivered  by  Mr.  Justice  Jackson   in  Spafford  r.  BoJ^e, 
(14  Mass.  R.  72)  where  the  effect  of  capture  upon  the  contract  for  wa- 
ges is  very  ably  discussed,  and  the  principle  asserted,  that  capture  doed 
not  of  itself  dissolve  the  contract.     In  the  Courts  of  the  U.  States  the 
doctrine  of  this  last  case  has  been  established  and  acted  upon.    In 
Boardman  v.  The  Elisabeth,  (1  Peters  Adm.  R.  129)   it  was  decided, 
that  the  contract  for  wages  and  the  relation  of  the  crew  to  the  ship  was 
not  dissolved  by  the  capture  of  a  neutral  ship  by  a  belligerent ;  tha^ 
they  are  bound  to  remain  by  the  ship  until  an  abjudication  against  her, 
or  at  least  while  there  is  a  reasonable  hope  of  restitution,  if  required  by 
the  master ;  and  that  during  this  period  they  are  entitled  to  subsisteoce 
at  the  expense  of  the  ship  ;  that  their  claim  for  wages  is  suspended  un- 
til the  final  result  of  the  adjudication,  and  is  revived  by  an  acquittal, 
and  lost  by  a  condemnation.    The  same  principles  were  affirmed  in 
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formiiy  to  this  principle  of  maritiine  loWy  the  legislature  of  this 
country  in  the  reign  of  King  William  the  TUrdj  <'  for  the  pre- 
''  vention  of  seamen  deserting  of  merchant  ships. abroad  in  partcr 
'^  beyond  the  seas,"  enacted,  "  That  all  mch  seamen,  officers,  or 
'<  sailors,  who  shall  desert  the  ships  or  vessels,  Wherein  they  are 
'^  hired  to  serve  for  that  voyage,  shall  for  such  offence  forfeit  all 
"  such  wages  as  shall  be  then  due  to  him  or  them"  (t).  By  the 
subsequent  statute,  which  I  have  so  often  quoted,  if  a 
seaman  "^shall  desert  or  refuse  to  proceed  on  the  voyage  [*464] 
on  board  any  ship  bound  to  parts  beyond  the  seas,  or 
shall  desert  from  the  ship,  to  which  he  belongs,  in  parts  beyond 
the  seasy  after  he  shall  have  signed  the  contract,  he  shall  forfeit 
to  the  owners  the  wages  due  to  him,  at  the  time  of  his  desert- 
ing or  refusing  to  proceed  on  the  voyage  (u).  If  a  mariner  quit 
the  ship  with  leave  of  the  master,  and  when  ordered  to  return, 
refuse  to  do  so,  his  wages  are  forfeited  (x).  But  they  are  not 
forfeited  by  his  quitting  the  ship,  and  refusing  to  proceed  in  her 
on  a  voyage  not  desigoated  by  the  articles  (y)«  «And  if  in  the 
Court  of  Admiralty  the  owners  allege  desertion  as  a  defence  to  a 
suit  for  wages,  it  is  incumbent  on  them  to  riiew  the  articles  or  con* 
tract,  in  order  that  the  stipulated  service  may  appear  {z).  (1) 

(i)  11  &  12  jm,  3.  c.  7.  8. 17.  I      {y)  Euza,    Ireland^  id.    p.    182. 

(it)  2  Geo,  2.  c.  36.  s,  3.  Couivtess  of  Harcourt,  Bunn,  id. 

(x)  BUX.MSR,  Brouniy  1  Haggard,  {  p.  248. 
A.  iLlea  I      (z)  BuLMEB,  Brounty  id.  p.  168. 

The  Saratoga,  (2  Gallia.  R.  164.)    Emerson  v.  Howland,  (1  Mason 
R.  45.)    Willard  ».  Dorr,  (3  Mason  R.  J61.) 

If  a  person  be  employed  as  a  nomina]  or  flag  master,  that  is,  to  as- 
sume that  character  on  particular  occasions,  as  in  cases  of  capture  to 
protect  and  claim  the  property,  his  contract  is  not  dissolved  by  the  cap- 
ture,  and  he  is  entitled  to  wages  for  the  voyage,  even  if  a  capture  takes 
place,  and  subsequently  a  condemnation.  Alfridson  v.  Ladd,  (12  Mass. 
R.  173.)     See  L'Arina  v.  The  Exchange,  (Bee's  Adm.  R.  198.) 

(1)  The  provisions  of  the  Act  of  Congress  on  this  subject  will  be 
found  in  a  subsequent  note  to  page  468.  It  mayhowever  be  generally 
stated,  that  in  America,  independent  of  the  Statute,  the  general  doc- 
trine of  the  marine  law  as  to  the  nature  and  effect  of  desertion  has  been 
uniformly  recognized.  It  is  uniformly  held  to  incur  the  penalty  of  a  for- 
feiture of  all  wages  antecedently  due.  But,  of  course,  the  forfeiture  can- 
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In  the  case  of  certain  mariners  hired  in  the  Uoinw,  for  a  tot- 
age  or  run  to  the  port  of  Hull  at  tvdre  gaineas  each,  who  with 
the  consent  of  the  master,  but  against  the  positire  orders  of  the 
owners,  quitted  the  ship  on  the  day  after  her  arrival  in  the  road- 
stead of  that  port,  in  the  river  Humber,  the  port  being  so  fiiH, 
that  the  vessel  could  not  enter  immediately ;  the  present  learned 
Judge  of  the  Court  of  Admiralty,  decreed  that  the  mariners  had 
forfeited  their  wages.     The  ship  actually  entered  the  port  within 

a  week  :  it  did  not  appear  that  at  the  time  of  the  desertioii,  there 

•  ^ _^ 

not  be  applied  by  way  of  prospectiFe  paDishment ;  though  u  itlempl 
has  been  sometimes  made  to  enforce  the  forfeiture  again^  the  wages 
subseqaeutly  earned,  where  a  seaman,  after  an  acknowledged  deser- 
tion, has  returned  on  board  and  performed  duty  during  the  remainder 
of  the  voyage.  In  general,  if  he  returns,  if  by  the  consent  of  the 
master,  he  is  now  understood  to  be  remitted  to  his  original  rights  :  the 
forfeiture  is  purged  ;  and  if  any  deduction  be  allowed  from  his  wages, 
it  is  by  way  of  compensation  for  the  loss  of  his  services  in  the  ship  during 
his  absence.  There  are  many  cases,  which  establish  the  general  prin- 
ciple, as  well  as  the  remitter.  See  Castlehunt  v.  Syford,  (1  Burr  Sett 
Cas.  68.)  Rex  v.  Eaton,  (1  Burr  Sett.  Cas.  48.)  Whitton  ».  The 
Commerce,  (1  Peters  Adm.  R.  160.)  Boardman  tr.  The  Elizabeth, 
(Id.  128.)  Dixon  v.  The  Cyrus,  (2  Peters  Adm.  407.)  Whitman  r. 
The  Neptune,  (i  Peters  Adm.  R.  182.)  Relf  o.  The  Marii,  (Id.  195.) 
Webb  V,  Duckingfield,  (13  John.  R.  390.) 

If  a  seaman  suffer  punishment  for  his  desertion  by  imprisonment  un- 
der the  7th  section,  of  the  act  of  Congress,  it  seems,  that  he  is  not  to 
suffer  a  forfeiture  of  his  wages  also.  Bray  o.  The  Atalanta,  (Bee's 
Adm.  R.  48.)     See  Luscomb  v.  Prince,  (12  Mass.  R.  576.) 

Sometimes,  attempts  are  made  to  construe  justifiable  and  necessary 
absences  into  desertion.  Such  attempts  are  uniformly  discountenanced 
by  Courts  of  Justice.  If  the  master  conduct  himself  cruelly  towards 
seamen  ;  if  he  omit  to  provide  them  with  provisions ;  their  departure  for 
the  purpose  of  protection,  or  procuring  provisions  is  hot  a  desertion. 
To  constitute  that,  there  must  be  a  voluntary  departure  \%ithout  reason- 
able cause.  Sec  Sigard  v,  Roberts,  (3  Esp.  R.  71.)  Limland  r.  Ste- 
phens, (3  Esp.  R.  209.)'  Hull  »,  Heightman,  (2  East.  R.  145.)  Bord- 
man  v.  The  Elizabeth,  (1  Peters  Adm.  129.)  Thorne  v.  White,  (Id. 
168.)  Townsend  v,  Orne,  (Cirt.  Ct.  Massachusetts,  Oct  T.  161?7, 
MSS.)  Ward».  Ames,  (9  John.  R.  J  38.)  The  Mentor,  Circt.Ct. 
Mass.  (Oct.  T.  1820.  MSS.) 
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was  any  prospect  oi  blasting  impediment:  and  the  learned  Judge, 
without  determining  how  long  mariners  were  bound  to  wait  in 
such  a  case,  held,  that  they  could  not  be  entitled  to  their  dismis- 
sal, ^'  till  after  some  time  of  just  expectation  of  the  removal  qi 
«  the  difficulty"  (a),  (i) 

Certain  articles  of  agreement  for  service  in  a  privateer  con- 
tained in.  the  body  a  clause  *  imposing  the  penalty  of  forfeit- 
ure of  wagQs  for  twenty-four  hours  absence  without 
*leave  ;  and  in  addition  thereto  contained  also  the  fol-  [*465] 
lowing  memorandum  written  in  the  margin  :  viz.  ''  to 
'^  leave  at  the  end  of  three  months,  if  the  ship  is  in  port  or  in 
"  perfect 'Safety,  of  which  the  captain  is  to  be  the  sole  judge." 
The  ship  belonged  to  the  port  of  London.  The  captain's  cook 
who  had  signed  these  articles,  brought  an  action  against  the 
master  for  his  wages  ;  and  at  the  trial  it  appeared  .that  the  plain- 
tiff had  served  ten  months,  and  on  his  return  from  a  cruise, 
while  the  ship  was  in  Yarmouth  roads,  and  the  master  was  on 
shore,  he  asked  leave  of  the  mate  to  go  on  shore,  to  see  his  wife, 
but  was  told  by  the  mate  that  he  could  not  say  whether  hemight 
have  leave  or  not;  the  plaintiff,  however,  went  on  shore,  and 
did  not  afterwards  join  the  ship :  Yarmouth  roads  are  tather  a 
dangerous  place  ;  the  crew  had  originally  consisted  of  20  n^ar^ 
iners;  12  were  sufficient  to  navigate  the  ship  to  London;  and 
the  boatswain,  quarter-master,  and  two-  lieutenants,  had  been 
previously  discharged.  The  learned  Judge  (Mr.  Justice  Cham" 
bre)  before  whom  the  cause  was  tried,  told  the  jury  that  under 
such  a  clause  he  did  not  think  the  master  could  refuse  leave 
without  a  sufficient  reasoi;!,  and  left  it  to  them  to  consider  whe- 
ther th^  ship  was  in  a  place  of  safety  when  the  plaintiff  quitted. 
The  jury  found  a  verdict  for  the  plaintiff,  and  the  Court  of  Com- 
mon Pleas  afterwards  approved  of  the  direction  of  the  learned 
Judge,  and  the  verdict  was  established  (6)..  This  being. the 
case  of*  a  pHvate  ship  of  war,  arid-not  of  a  merchant  vessel,  the 
forfeiture  depended  upon  the  particular  bontract  of  the  parties, 
and  not  upon  any  legislative  enactment. 


(a)  The  Pearl,  Denton,  5  Rob. 
A.  R.  224. 


(6)  Matt  V.  PraH,  2  R  &  P.  New. 
Uep.  408. 


(2)  See  ante,  not^  to  page  456,  and  post,  page  46S.  §  3.  (2.) 
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By  the  articles  of  agreement  usually  signed  in  these  cases,  it 
is  stipulated  that  the  mariner  shall  .not  go  out  of  the  ship  on 
board  any  other  vessel,  -or  be  on  shore  under  any  pretence  what- 
ever, without  leave,  and  that  in  default  he  shall  be  liable  to  tiie 
penalties  of  the  statutes  2  Geo.  2.  c.  36.  and  37  Geo,  3.  c. 
[*466]  73  (c).     This  stipulation  is  merely  referrable  *to  the  slat- 
ute,.and  does  not,  as  matter  of  contract,  create  a  forfeit- 
ure of  wages  in  a  case  where  the  statute  has  not  inflicted  it ;  as 
in  the  case  of  leaving  the  ship  after  her  arrival  at  her  port  of 
discharge  in  this  country,  although   before   she  \s  moored  (d). 
This  case  is  specifically  provided  for  by  another  section  of  the 
first  of  the  above-mentioned  statutes,  which,  reciting  that "  sea- 
"  men  and  mariners  after  their  ship's  arrival  at  their  unlivering 
**  port  in  Great  Britain  ofltimes  leave  the  ships  and  vessels,  be- 
fore they  are  unladen,  or  before  the  said  seamen  and  mariners 
are  discharged   by  the  masters  or  commanders  of  such  ^ps 
or  vessels,"  enacts,  '*  that  in  case  any  seaman  or  mariner,  not 
entering  into  the  service  <5f  his  Majesty,  his  heirs  and  succes- 
sors, shall  leave  such  ship  or  vessel  to  which   he  or  they  be- 
long, before  he  or  they  shall  have  a  discharge  in  writing  from 
the  m&ster  or  commander,  or  other  person  having  the  charge  of 
such  ship  or  vessel,  he  or  they  so  leaving  such  ship  or  ^'essel 
"  shall  forfeit  one  montKs  pay"  to  the  use  of  Greenttnch  Hospital  (e). 
Although  by  this  clause  the  discharge  is  required  to  be  in  writ- 
ing, yet  in  an  action  brought  by  a  seaman  against  the  master  for 
his  wages,  at  the  trial  whereof  it  appeared  that  the  plaintiff  and 
several   others  left  the   ship  under  these  circumstances,  while 
she  was  under  the  command  of  the  mate,  and  the  master  in- 
sisted upon  his  right  to  make  this  deduction,  but  did  not  call 
the  mate  to  prove  that  he  had  not  givea  a  discharge  in  writing ; 
it  was  held   that  the  jury  might  presume  that  the  plaintiff  had 
received  such  a  discharge  ;  this  being  the  case  of  a  penalty,  in 
which  the  negative  ought  to  be  proved  by  the  party  Insisting  on 
the  forfeiture,  as  the  circumstances  of  the  case  appeared  to  af- 
ford him  the  means  of  doing  so  (/).    It  is  to  be  observed  that 
in  this'  case  the  defence  at  the  tria^was  grounded  on  the  particu- 
lar enactment  of  the  statute. 
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{c)  Appendix,  No.  V. 
{d)  tyontine  v.  Frost,  3  Bos.  & 
PuJI.3<>Z 


(c)  2  Geo.  2.  c.  36.  8.  6. 
(/)  IVontiM  v.   FVosiy  a  Bos,  & 
Pull.  3(>2. 
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*The  same  statute  authorizes  .the  master  or  owner  to  de-  [*467] 
duct  from  the  wages  due  to  a  mariher  all  the  penalties 
and  forfeitures  incurred  by  the  act,  and  to  enter  them  in  a  book 
to  be  kept  for  that  purpose,  to  be  signed  by  the  master  and  two 
or  more  principal  officers  fjg) :  and  it  has.  been  held  that  the 
master  cannot  make  this  deduction  unless  the  forfeiture  has 
been  regularly  entered  into  a  book  as  the  statute  directs  (A). 

With  respect  to  ships  of  the  burthen  of  one  hundred  tons  and 
upwards,  employed  in  the  coasting  trade  and  going  to  open  sea  ; 
if  a  seaman,  having  signed  the  requisite  agreement,  neglects 
or  refuses  to  proceed  on  the  intended  voyage,  he  forfeits  to  the 
owners  aU  the  wages  due  to  him  at  the  time ;  but  the  forfeiture 
for  desertion  afterwards,  and  before  the  voyage  or  voyages 
agreed  upon,  or  upon  which  such  ship  shall  have  proceeded, 
shall  be  completed,  and  the  cargo  of  such  ship  delivered,  or 
before  the  seamen  shall  have  a  discharge  in  writing  from  the 
master,  ^c.is  only  ofonemontVs  wages  to  the  use  of  Greenwich  ^ 
Hospital  (i). 

In  all  cases  a  seaman,  who  mljidly  absents  himself  from  the 
ship  without  leave,  forfeits  to  the  use  of  Greenwich  Hospital 
two  days  pay  for  each  days  absence  (k).  Absence  occasioned 
by  the  power  of  a  foreign  country,  in  which  the  ship  may  hap- 
pen to  be,  without  any  fauljt  on  the  part  of  the  seaman;  does  not 
work  any  forfeiture  (I), 

In  the  coasting  trade,  the  statute  directs,  that  if  a  seaman  is 
hired  by  the  voyage,  and  the  period  of  the  voyage  agreed  upon 
exceeds  one  lunar  month,  the  forfeiture  of  one  month's  pay.shall 
be  accounted  a  forfeiture  of  a  sum  of  money  bearing  th&  same 
proportion  to  the  whole  wages,  as 'a  lunar  month  shall  bear  to 
the  whole  period  of  the  voyage  ;  and  that  the  forfeiture 
of  two  days  pay  shall  be  computed  *in  the  same  manner.  [*468J 
If  the  whole  period  of  the  voyage  does  not  exceed  one  « 
lunar  month,  the  forfeiture  of  one  month's  pay  is  to  be  ac- 
counted a  forfeiture  of  the  whole  wages  contracted  for :  and 
the  like  as  to  the  forfeiture  of  two  days  pay,  if  the  voyage 
does  nbt  exceed  two  days(m). 


•*  te)  2  ( 

(h)  Frc 


Geo.  2,  c,  36,  s.  9. 
(h)  Fronfint  v.  fVost,  3  Bos.  & 
Pull.  302.  See  post  p.  471. 
(0  31  Geo.  3.  c.  3D. «.  3  &  4. 


(it)  2  Geo.  2.  c.  36.  9.  5 ;  and  31 
Geo.  3.  c.  39.  s.  4! 
il)  Beale  v.  Thompson,  4  East,  546. 
.(m)  31  Geo.  a  c.  39. «.  9. 
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/•  r%f,  wiiJi  f vrferl^r-  cf  cJ  the  waje?,  t3  w'!i:^h  b»  nuT  : 
othrrrvrs**  fy?  cn!::!eti  for  the  TOT-ijre  niiie  in  ib^  sLp.  c 
io^r^ f^'f-^'i-h  hf  •.'i/\7?-*-rT  imnKdi 2 ti! rafter  scch  dcserDoa  •":  . 
I  hav#?  airfiri-JT  m'?ntion^d  iliat  entrr  into  the  serfice  of  b.5 
M?ik'-tT  is  Rof  deemed  a  desertion,  cor  f:AlIowed  bv  ti^e  l.-?- 
fcit'jrc  of  wares  ^0'.^\) 

(r .  37  G/o.  3.  r.  73.  t.  1.  =  by  the  5t2r^I:e  d-ere  cii«»i- 

Vy,'  C ];'-[».  2.  of  t!.;'?  j'-rt,  «ert,  2.  j 


(I)  The  act  of  Coczresa  of  ITlK),  ch.  29.  in  ihe  secoac  seciioo  pr^ 
ride?,  ihat  a  written  memorandcni  sLcii  be  icadccn  the  sLijpini  pa;--:T 
a*  to  the  time  and  hour,  when  the  seamen  sLoil  reader  tLc^iiselvcs  c= 
board  to  b<.cin  the  vova^e :  and  if  ihev  ooiit  so  to  ^y  and  a  prcr«sr  c:i- 
Uy  15  made  in  t!;e  lo^  b^x^k,  ihcj  forfeit  for  erery  bcturs  absence  ol.- 
•  days  pay  :  and  if  they  do  not  render  therasckes  on  l>?ard,  or  a::cr  ^3 
rcn-'Icrin:/  themselves  on  board  do  desert,  so  that  the  shio  proce-ri?  :j 
!K;a  ttiihoiit  them,  thev  fjrfuit  a  sum  caal  to  Irieir  advance  wajt^  he- 
»idc  llic  turn  so  advanced.  TI;is  section  aprlies  exc!c=i^ei"  lo  tlse 
nc^dect  or  desertion  of  the  gcamcn  Iff  ore  thi  rc.:,r^r  hzs  cc-niEenccd. 
Cotcl  V.  Hilliard,  (4  Mass.  R.  GG4.)  If  a  special  indulgcari  :«  granted 
by  the  mxster  to  any  seaman  beyond  the  hour  stated  in  ike  shipping 
articles,  no  deduction  is  to  be  made  on  account  of  such  omission  td 
render  himself  on  board  at  the  time  appointed  in  the  articles.  Thomp- 
son r.  The  Philadelphia,  (1  Petcfs  Adra.  R.  210.) 

Thp  fifth  section  of  the  Act  of  1790,  ch.  29,  applies  to  the  case 
of  absence  and  desertion  in  the  course  of  the  voyage  after  the  ship's 
departure  from  the  original  port;  and  the  penalties  therein  do  not  ap- 
ply to  any  such  absence  or  desertion  before  the  commencement  of  tlie 
voyage.  Cotcl  v.  Hilliard,  (4  :Mass.  R.  GG4.)  It  provides,  that  if  any 
ueamap,  who  has  signed  the  articles,  shall  absent  himself  without  leave, 
and  a  proper  entry  shall  be  matle  thereof  in  the  Log  Book  on  the  same 
day,  if  he  returris-to  duty  within  forty-eight  hours,  he  shall  forfeit  thrcf 
days  pay  for  every  day's  absence,  to  be  deducted  out  of  his  wagc^;  il 
absent  more  than  forty-eight  hours  at  one  time,  he  shall  forfeit  all  tiie 
wages  due  him,  and  all  his  goods  and  chattels  on  board  of  the  ship,  or 
in  any  store,  where  they  may  have  been  lodged  at  the  time  of  the  dor 
Kcrlion,  and  «li:ill  moreover  pay  nil  damages. 

In  tlie  coijstiucliaii  oftliis  Act,  it  has  been  decided,   that  it  is  an  in- 
diipcasable  prcjo(|uisitc  to  the  atUchiug  of  the  forfeitures,  that  a  proper 


"-   * 
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A  forfeiture  in  this,  as.  in  other  cases,  may  be  waived  by  the 
party  entitled  tcvtake  advantage  of  it.     And  accordingly  in  the 
case   of  a  ibreign   seaman,  by  whose  articles  it  was  provided,; 
"  that  If  any  of  the  crew  should  absent  themselves  before  the 
"  ship  W8k8  unloaded  without  the  master's  leave,  they  should  for- 
"  feit  the  whole  of  their  wages,"  and  who  quitted  the  ship  with- 
out leave  in  the  port  of  Lond<m,  before  she  was  unloaded,  and 
was  absent  a  day  and  a  night,  but  who  afterwards  returned  to- 
the  ship,  and  was  received  by  the  master,   and   worke4   in  dis- 
charging the  cargo  in  the   same  way  as  the  other  mariners,  it. 
was  held  that  the  master  could  not  se^  up  this  absence  as  a  de- 
fence* to  an  action  brought  by  the  seaman. for  his  wages  (p). 

3.  i.  It  is  however  of  great  importanceto  understand,  that  the 
forfeiture  of  wages  for  desertion  does  not  arise  out  of  these  pro- 

(p)  MUler  V.  Brant,  2  Camp.  590. 

♦  

*  ■     "  -      ■- 1     ■  ■  ^ ,  —  ■ 

entry  should  be  made  in  the  Log  Book.     It  is  not  sufficient  to  state  in 

the  Log  Book,  that  the  seaman  was  absent ;  but  it  must  slIso  be  stated^ 

whether  it  was  icith  or  without  leave.     So,  stating  that  the.  seaman  left 

the  ship  is  not  sufficient.     Lord  v.  Kimball,  (Essex,  Mass.,  April  T. 

1804,  MSS.)     (Abbott  on  Shipping,  edition  of  1810,  p.  524.)     Whit* 

ton  V,  The  Commerce,  (1  Peters  Adm.  R.  160.)     Malone  v.  The 

Mary,  (Id.  139.)     Jones  v.  The  PhcBnix,  (Id.  201.)     Thompson  v. 

The  Philadelphia,  (Id.  210.)     The  Phoebe  v,  Dignura,  (1  Wash.  Cir. 

R.  48.)     Heron  v.  The  Peggy,  (Bee's  Adm.  R.  57.) 

The  entry  in  the  Log  Book  is  not,  however,  conclusive ;  and  though 
parole  evidence  is  inadmissible  to  prove  a  desertion  within  the  statute, 
parole  evidence  is  admissible  to  falsify  the  entry  of  desertion.  (1  Pe- 
ters Adm.  R.  139,  IGO,  201,  210.)  Townsend  r.  Ornc,  (Cir.  C.  Mass. 
Oct.  T.  1827,  MSS.) 

Itafler  the  desertion  the  seaman  is  received  on  board  again,  the  for- 
feiture is  thereby  remitted.  Malone  v.  The  Mary,  (1  Peters  Adm.  139.) 
Whitton  r.  The  Commerce,  (Id.  160.) 

Where  wages  were  decjared  to  be  forfeited  by  misconduct  in  the 
voyage,  and  aflerwards  the  seamen  earned  wages  in  the  subsequent 
part  of  the  voyage,  it  was  held,  that  the  advance  wages  on  sailing  were 
a  charge  on  the  ibrfeited  wages ;  and  that  sums  advanced  for  clothing 
in  the  voyage  were  a  charge. on  the  wages  still  due  ;  and  that  the  hos- 
pital money  was  to  bo  apportioned  pro  rata  on  all  the  wages  of  the 
whole  voyage.     The  Mentor,  (Cir.  C.  Mass.  Oct.  T.  1825.) 


ATjrf  PAET  IV.    CHAP.  IIL 

TiskrDS  of  the  L^gulatnre,  bat  depends,  as  I  hare  alreafij  iri- 
mated,  opon  a  genera!  nile  and  maiiiii  of  the  MaritT!- 
[*4o0]  Law.     This  point  has  been  moft  ably  discoiSBd  *BDd  en- 
forced in  a  judgment  proooonced  br  the  learned  fccr-: 
of  the  Coart  of  Admiralty,  which  requires  to  be  quoted  ^  fec^Jis 
as  a  most  excellent  illostration  of  general  principle*"    A  fTe^r 
IndiM  ship  having  retomed  with  a  cargo  to  the  mot  T\^^a  wzs 
lashed  to  another  vessel  in  the  port  of  Laxdon^  a  littk  below 
BhirJacaU,  preparatory  to  her  entrance  into  the  Wtst  India  Dcr:J:. 
for  the  discharge  of  her  cargo,  being  the  only  place  at  wii^h  it 
could  lawfally  be  discharged.     In  this  sitaation  the  carpenier 
quitted  the  ship  without  the   permission  of  the  mate,  wko  w^ 
left  on  board   in  the  command,  and  probably  with  a  ki^3wfedge 
that  permission  had  been  actually   refused.    It  appear?  that 
several  others  of  the  crew   left  the  ship  in  the  same  atixation  : 
and  the  owners  were  obliged,  to  procure  other  asistance  to  work 
tlie  vessel  into   the  dock.    The   carpenter  instituted  a  suit  for 
his  wages,  and  it  was  contended  on  his  behalf,  that  if  anv  penal- 
ty at  all  was  incurred,   it  was  only  a  forfeiture  of  one  month's 
pay  to  Greenwich  Hospital  under  the  statute  2  Geo.  2.  c  36.  #.  6. 
On  the  other  hand,  the  owners  insisted   that  the  entire  right  to 
wages  was  forfeited  and  gone  by  this  desertion :  and  the  leanx- 
ed  Judge  so  decreed,  and  made  the  following  remarks  upon  the 
law  in  such  cases.     "  The  question  then  is  as  to  thepenoltj  r  if 
"  the  word  penalty  is  that  which  properly  belongs  to  this  act  of 
^'  misconduct.    That  such  a  demand  as  this,  for  entire  wages 
'^  under  such  conduct  on  the   part  of  those  who  claim  them, 
"  could  have  been  at  any  time  supported,  .is  inconceivable :  if 
"  owners  are  damnified  by  the  misconduct  of  their  mariners, 
"  they  are  entitled  upon  every  principle  of  reason  and  justice  to 
<'  a  set  off  against  the  demand  of  wages,  on  account  of  the  haz- 
"  ards  to  which  their   property  had  been  exposed  by  the  non- 
"  performance  of  the  contract.    By  interpretation  of  law,  the 
^<  voyage  is  not  completed  by.  the  mere  fact  of  arrival ;  the  act 
^'  of  mooring  is  an  act  to  be  done   by  the  crew,  and  their  duty 
"  extends  to  the  time  of  the  unlivery  of  the  cargo.    There  is  no 
"  period  at  which  the  cargo  is  more  exposed  to  hazard, 
[*470]  "  than  when  it  is  in  *the  act  of  being  transferred  bom  the 
''ship  to  the  shore,  and  therefore  the  law,  not  only  the 
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''  old  law,  but  particularly  the  statute  by  which* the  West  India 
^'  trade  has  beien  in  latter  times  regulated^  has  enjoined  in  the 
'^  strictest  manner  that  the  mariners  shall  stay  by  the  vessel  un- 
'^  til  the  cargo  be  actually  delivered.  .  I  take  this  to  have  been 
*'  always  a  part  of  the  duty  of  mariners,  their  ^contract  is  legally 
^*  understood  to  go  this  length,  and  therejiever  can  have  been 
"  a  time  when  the  owner  was  not  entitled  to  some  consideration 
^'  against  the  mariners,  on  account  of  the  non-completion  of  the 
''  contract.  Thi^  is  a  consideration  not  in  modum  poTUEj  but  it 
^'  is  a  civil  compensation  for  injury  received,  existing  in  all  jrea- 
"  son  and  justice  antecedently  to  any  statute  upon  the  subject. 
<*  In  the  case  of  freight,  if  a  master  does  not  execute  any  part 
^<  of  the  contract,  it  is  in  strict  principle  a  forfeiture  of  the 
"  whole  freight,  and  so  it  would  be  in  these  cases  of  wages, 
'<  though  the  laV  has  not  usually  been  carried  to  its  full  extent ; 
^'  but  from  that  indulgence  with  which  it  has  always  contemplat- 
^'  ed  the  interests,  and  even  the  errors  and  failures  of  this 
*'  class  of  men,  it  has  wrought  only  the  forfeiture  of  a  part  of  the 
"  wages  by  way  of  compensation  to  the  owner  for  the  trouble  . 
*'  and  risk  of  tiie  exposure  of  his  property,  and  for  his  additional 
'^  expeoce  in  procuring  other  assistance  to  effect  that  which 
"  ought  to  have  been  effected  by  such  deserters.  Theti  came 
"  the  statute  of  merchant  seamen,  which  contained  a  clause, 
<<  giving  one  month's  wages  to  Greenwich  Hospital  in  cases  of 
'^  desertion,  and  in  the  argument  which  has  been  founded,  I 
''  presume  upon  the  case  alluded  to,  it  is  urged  as  if  it  was  un- 
''  derstood  to  transfer  part  of  the  forfeited  wages  Xp  that  Institu- 
"  tion.  But  surely  it  never  could  be  the  intention  of  the  Legi^ 
*^  lature  to  make  that  a  matter  of  charity  to  Greenunch  Hospital 
'^  which  was  already  a  matter  of  justice  due  to  the  injured  own- 
"  er.  It  would  be  a  strange  remedy  to  hold  out  to  the  merchant 
"  owner,  who  was  defrauded  of  the  service  of  his  mari- 
"  nersby  their  desertion,  and  who  had  *his  equitable  right  [*471] 
'*  of  deducting  from  .their  wages  on « that  account,  to  in- 
^'  form  him  that  now'  he  should  no  longer  have  his  right  of  set  off 
"  against  these  delinquents,  but  that  the  wages  should  go  as  a 
"  forfeiture  to  Greenwich  Hospital.  That  would  be  to  double 
"  his  injury.    The  case  of  Frontine  4*  Frost  produced  a  great 
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•^  in  ii*e  arzJiniesi  cf  cozi^lL  iLii  ii5t  ii-i-uruM. 
*•  fe;t  Vit  wLvle  oi^bif  iftr^?  wi*-ci  i*  ir^e.  ic: 
**  ar:m*:d  thai  th*:  ma?ier  q'j^i  La-^e  ori'-ii-d 
**  H'jrp'.:'d  in  order  to  eciitle  L- Oiie'.fxo  n-Li*  ii«i:  3i--fii 
*^  li*e  grcTCD-i  tLat  trie  dedai'J>a  is  fjr  ine  i»=:>rf::  iif  ii*;:: :  ..rr- 
*•  ty.  and  not  far  liie  compeisauin  c4  Hj*  o^^i^tr.  N^'»  I  ill^ 
"  trie  interpretatioD  of  tije  ca^e  to  be  lii*  ;  tiiii  n  » J.  zrx  :Ji- 
"  title  the  owner  to  set  oS"  liie  f:>rfel::ire  to  G-^  rii-ji  H,:  '■ 
*^  as  a  fcrleliare  niider  the  r!at::ie,  wUca  Lr  Liii  iju?*  ^  L.s 
"  pkadin^?,  uniess  he  shall  Lare  cc«np!jed  w^liL  LiJi  rt-r-«-=  :L:.ii 
of  tiie  natote,  not  that  he  shall  Ic^ic  hi*  ow:a  r^l:  :■:  i-:.::r::- 
inz  a  compensation  due  to  himself  pexscoallj  c^i  ac-rc«;:Li ::' 
the  imperfect  execalion  of  the  coctiacu  I  rxTe  i^  ^/-' 
"  tuniiies  of  coDversing  with  Terr  learned  ^zstzjs^  wL.>  m»K  z- 
"  terested  in  that  judginenU  and  from  niz-a  I  cacersunj  ^.r 
**  the  aulhoritj  of  their  opinions  concurs  in  guf^a.r'.Tig  lie  pr:- 
**  position,  that  the  owner  is  not  debarred  bj  tl-e  priTi^-Ms  .:' 
"  the  statute  from  those  rights,  to  nhich  Le  was  e~iL-fC  rrri-ir 
"  the  old  law.  The  Legi^!ature  nerer  c:\Jd  Lave  iiiTrsced  :: 
"  deprive  the  owner  of  his  remedy,  when  it  scperaci^-i  r.'::s  ilr- 
feiture  in  laTour  of  trje  hospital,  whkrb  was  to  b*  .liiiined  in 
the  modes  it  has  preschbed.  This  case  d-jes  n:«wl  liiJik.  in 
"  any  manner  interfere  with  tbe  prL:;c:p'.e  wakh  I  bare  li  i 
"  down,  that  the  owner  Is  at  liberty  to  set  off  tie  cc^mpeiis^ 
"  tion  to  which  he  is  entitled  against  a  denacd  iux  wages  lL^i> 
"  pendently  of  that  sta:::le-  But  the  pres;ent  ca.ie  r>r? 
[*4T2]  "  •a  great  deal  further  :  it  is  true  the  ressel  had  arriTeJ  .3 
"  the  riTer,  but  the  voyage  was  c.-t  Sai^hc-J,  it  was  st. ! 
"  to  be  prosecuted.  The  acts  which  have  passed,  having  mio-- 
^  Hie  JVtst  Ir.*lla  DxJ:4  the  only  place  where  tl;»-^?e  cargoes  c:" 
"  be  discharged,  the  voyage  can  on!y  tenniiiaie  there ;  the  ve?- 
"  sel  has  not. till  then,  arnTeJ  at  her  final  moorings*  Her  p^t 
"  is  not  the  port  oi Ijoudon  generally,  but  that  particular  pc'- 
"  tion  of  it  which  is  expressly  and  exclusively  appropria^d 
"  for  the  reception  of  JVui  India  ships.  It  is  therefore  a  de- 
sertion during  the  voyage,  which  by  the  old  law,  as  well  as  l>y 
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tho  ttatttte,  works  a  ibrfeitare  oi  the  whole  wagea :  and  it  is  a 

case  of  a  very  flagrant  nature"  (q).  (1) 

4.  The  Legislature  has  also  punllbed,  with  the  forfeituie  of 
wages,  the  offence  of  neglecting  or  refusing  to  assist  the  master 
in  ciefending  the  ship  against  the  attack  of  pirates  (r).  It 
seems  also  that  neglect  of  duty,  disobedience  of  orders,  habitual 
drunkenness,  or  any  cause  which  will  justify  a  master  in  discbarg- 
ing  a  seaman  during  the  voyage,  will  also  deprive  the  seaman  of 
his  wages  (#).  (2) 


(a)  The  Baltic  Merchant,  Smithy 
1  £dw.  Ad.  Rep.  86. 

(r)  22  &  23  Car.  2.  c.  11.  8.  7. 


(a)  See  the  judgment  pronounced 
by  Sir  WiUiam  Scott,  in  the  case  of 
jRMnet  v.  Tke  Ship  £xstu,  2  fiob. 
A.  R.  261. 


(1)  See  ante,  note  to  page  464,  (1),  and  468. 

In  respect  to  desertion  at  the  end  of  the  voyage,  and  before  the  cargo 
is  nnlirered,  the  general  doctrine  seems  to  be^  that  the  Statute  of  1790, 
ch.  29,  was  not  intended  to  supercede  any  of  the  principles  of  the  mari- 
time law  on  that  subject.  On  the  contrary,  the  sixth  section  of  that 
Act  has  been  supposed  rather  to  affirm  them.  Webb  v,  Ducklngiieldy 
(13  John.  R.  390.) 

During  the  voyage  seamen  are  bound  to  unlade  and  reload  the  ship 
at  foreign  ports.  Hastings  v.  The  Happy  Return,  (1  Peters  Adm.  R. 
2^4.)  And  undoubtedly  every  seaman  is  so  bound  at  domestic  ports, 
and  at  the  port  of  discharge  on  the  the  return  voyage,  unless  his  servi- 
ces are  dispensed  with,  either  expressly  or  by  the  custom  of  the  port. 
In  many  cases,  a  custom  or  course  of  business  to  this  effect  prevails  in 
our  ports,  and  is  found  advantageous  to  all  parties.  (Ibid.)  See  Webb 
r.  Duckingfield,  (13  John.  R.  390.)  Brown  v.  Jones,  (2  GaOison, 
477,  482.) 

(2)  The  genera]  principle  of  our  maritime  law  is  the  same.  Sea- 
men forfeit  their  wages  by  gross  offences,  but  not  by  slight  faults  either 
of  neglect  or  disobedience.  There  must  be  either  an  habitoal  neglect 
or  disobedience,  or  some  single  act  of  a  very  heinous  and  aggravated 
nature ;  otherwise  the  forfeiture  is  not  applied ;  and  diminished  com- 
pensation is  resorted  to  as  an  indemnity  for  the  wrong.  The  Mentor, 
(Circt.  Ct.  Mass.  Oct.  Term,  1825,  MSS.)  Spear  v.  Pearson,  (1  Mason 
R.  105.)  Drysdale  v.  The  Ranger,  (Bee's  Adm.  148.)  Spragne  9. 
Kain,  (Bee's  Adm.  R.  184.)  Embezzlement  of  the  cargo  is  a  clear 
case  of  fbrfeitare  of  wages.  Mason  v.  The  Ship  Blaireau,  (2  Crancfi, 
240.)   Buck  V.  Lane,  (12  Serg.  6l  Rawle,  266.) 
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5.  If  ri^  nrzo  be  eaibexiVrU  or  injsr^  by  die  fi^sd  €W  ■egli- 
?*»:e  of  L-^  sea::>ca,  *•:>  tr-ii  lie  merchant  has  &  right  to 
sii^i£i/:i>xi  {r'jfxk  tJ^  master  aisi  ovners.  vjcj  mj  by  tbe 
fxn  of  jiyerchintj  d^aci  ±-*  ril:>5  Vj^ztof  firam  ibe  «^.ges  lA  iIk 
ieankrn,  by  «h>se  misccodact  the  injwj  has  taken  pbce(/.. 
Aa^  tiie  list  pryrijo  ictrodaced  iolo  tLe  Koai  msreeaestr^) 
Rgaed  by  L^e  sra ny^fij  is  calciL&ud  lo  cn>jrce  this  ntie  in  tiie 
ca^e  of  ecii^zzl^oieat  eiti^er  of  the  carsou  or  ot  tiie  skip's  itaies. 
Tiuiis  prof  ISO  boveter  is  to  be  cofKtnied  iiKirndaiiffv  as  af- 
fecting ooly  the  particular  persoas  gitilty  of  :be  erabez- 
[*4T3]  zlement.  and  *not  the  whole  crew  ^r^.  Nor.  as  it  seems, 
is  any  innocent  persoo  liable  to  coatribate  a  pordoa  oT 


(r  M^o^.  book  2l  <:iL  a  ""wrt.  a  j      'r »  TXvmtwm  t. 
2  Sfww.  Ir^.  1  La.  Ravm.  GjiX  I  PiiiL  X-  JL'MT. 


And  eren  in  cases  ofzzzr&Tited  o^ences,  if  the  seaman  repent  azid 
tender  amends,  he  is  entided  ordinahij  to  be  reinstated ;    and  if  be  x? 
fcrgirea  and  receired  a^ain  into  sen  ice,  the  fbrieitare  is  remitted^  and 
be  is  redintegrated  in  rights.     (The  Mentor,  at  sapca.)     Fnblie  policy 
and  prirate  jostice,  as  it  is  fit  they  shoold,  here  more  te^etber.    The 
anthorities  establishing  this  principle  are  Yery  munenHB,  and  seem  en- 
tirely decisire.     See  Laws  of  Wisbory,  art.  25 ;  Laws  of  Oferoo^  art. 
13;  Atkins  V.  Biirrows,  (1  Peters  Adm.  M4);  Whittoo  a.  TWe  Com- 
merce, (Id.  160)  in  a  case  of  desertiam ;  Thome  r.  White,  (Id.  1«)  in 
a  case  ofassauU  and  battery  of  the  masitr;  Black  r.  The  T^i«Unna 
(Id.  2aS)  in  a  case  of  ^os5  tugUct ;  Relf  a.  The  Maria,  (Id.  186)  in  a 
case  of  mutinous  and  rtbtUious  wnduci  ;  Dixon  9.  The  Cyms,  (Id.  4(F7) 
in  case  oT  disobediemee;   and  Johnson  p.  The  Eliza,  belbra  Jodge 
Daris,  in  Norember,  1807,  MSS.,  in  case  oi  an  endeavomr  U  commt  a 
revolt.     See  also,  4  East  R.  546 ;  ]  Burr  Sett.  Gas.  48,  70.    The 
same  authorities  anth<»ize  the  doctrine,  that  the  raaaler  of  tbe  ship 
is  invested  with  power  to  grant  such  condonation.     Sea  ante,  note  to 
page  147.)    Buck  v.  Lane,  (J2  Serg.  &  Rawle,  266.) 

In  cases  of  imperfect  performance  of  daty  from  negligence,  or  diso- 
bedience, or  incapacity,  not  risited  by  forieitore,  Coorts  of  Adni- 
ralty  are  in  the  habit  of  deducting  a  proper  compensation  from  the  vs- 
ges  stipulated  for,  according  to  the  circumstances  of  the  case.  Mitchifl 
0.  The  Orozembo,'(  1  Peters  Adm.  R.  250.)  The  Ship  Mentor,  nbi  sn- 
pra.    Townscnd  r.  Orne,  (Cir.  C.  Mass.  Oct.  T.  1827,  MSS.) 
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his  wages  to  make  good  the  loss  occasioned  by  the  misc<ttduct 
of  others  (y).  (1) 

(y)  The  same  case. 

(1)  This  may  be  justly  stated  as  the  generally  received  law  in  the 
Coarts  of  America.  Some  cases  have  been  decided,  in  which  all  the 
seamen  have  been^held  liable  to  contribution  for  embezzlements,  wherer 
there  was  no  reason  to  impute  to  them  any  participation  in  the  act  or 
the  plunder.    See  Cranmer  v.  The  Fair  American,  (1  Peters  Adm. 

343.)    V.  The  Kensington,  (Id.  299.)    Knap  v.  The  Eliza  &; 

Sarah,  (Id.  200.)  Bradish  v.  The  Friendship,  (Dis.  Court  of  Mass. 
Sep.  T.  1804,  MSS.)  Sullivan  v.  Ingraham,  (Bee's  Adm.  R.  182.) 
Some  of  these  cases  proceeded  upon  the  ground  of  a  general  contribu- 
tion, where  no  guilt  was  imputed  to  some  of  the  crew ;  while  others 
proceeded  upon  the  ground,  that,  as  the  suit  could  not  be  fixed  upon 
any  one  of  the  crew  in  particular,  it  should  be  borne  by  all,  because 
the  presumption  of  guilt  attached  equally  to  all.  In  the  case  in  Bee's 
Adm.  R.  182,  the  Court  held,  that  the  innocence  of  mny  one  of  the 
crew,  if  established  in  proof,  exempted  him  from  coDtribotioir.  In 
Lewis  9.  Davis,  (3  John.  R.  17)  the  doctrine  in  the  text  was  held  to' 
be  the  correct  doctrine.  It  was  adopted  and  followed  in  Spurr  v.  Pear- 
son,  (1  Hason  R.  104)  See  also,  Caiey  v.  The  Kitty,  (Bee's  Adm. 
R.  255, 256.) 

Contribution  may  also  become  due  in  other  cases,  as  for  negligence 
in  stowing  casks,  and  injuries  sustained  by  the  common  miscqnduct  of 
the  crew.  These  claims,  however,  are  made  available  only  by  way  of 
soi-off  to  die  claim  for  full  wages.  Wilson  v.  The  Belvedere,  (1  Pe- 
teiB  Adm.  R.  288.)  Thome  v.  White,  (Id.  168, 173.)  But  there  can 
be  no  set-off  or  retainer  for  contingent  damages.  The  Washington, 
(1  Peters  Adm.  R.  219.)  And  generally,  set-offs  are  not  admissible  in 
the  Admiralty  in  cases  of  wages,  except  by  way  of  diminished  compen^ 
sation  on  account  of  misconduct,  or  restitution  in  value  for  an  actual 
injury,  x)r  for  sums  advanced  upon  the  credit  of  the  wages  by  the  mas- 
ter or  owner.    Willard  v,  Don,  (3  Mason  R.  161.) 


CHAPTER  THE  FOURTH- 
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or  rROCEEDIHGS   TO   OBTACf   THE   PATXENT  OF 

WAGES. 

Hatihg,  in  the  thiee  preceding  chapters,  conadered  the  con 
tiact  for  aenrice  od  board  a  merchant  ^ip ;  the  cases,  in  wl.  . 
Ifae  lemoneration  of  such  service  is  due  either  wholly  or  in  f*^'^. 
awi  those,  in  which  it  is  lost,  or  forfeited  ;  I  propose  in  this  ii>'. 
chapter  to  ti;^at  of  the  means  of  obtaining  this  remaneraiioc 
legal  process. 

1.  According  to  the  observation  made  in  a  foimerptilo 
Treatise  (a),  the  jurisdiction  of  the  Courts  of  CommoQ  Uw  on 
m  this  case  be  exercised  only  by  suit  against  the  peisofl;  ^^ 
the  jnrisdictioo  of  the  Court  of  Admiralty  may  be  eaeiciseil  by 
process  against  the  ship,  or  the  pAx^eeds  of  a  sale  ttieieof  re- 
maining in  the  Court.  In  this  Court  alone  therefore  that  pnt- 
cipal  of  the  maritime  law,  which  holds  the  ^ip  in  specie  to  be 
subject  to  the  claim  of  wages  earned  by  service  in  it  can  be 
carried  into  effect.  The  Court  of  Admiralty  was  origin^T 
c^onstituted  for  the  adjudication  of  causes  and  disputes  ariii*^: 
upon  the  high  sea,  and  within  the  jurisdicti9n  of  the  Lord  Hig^ 
Admiral,  whose  deputy  the  Judge  of  that  Court  fonnerly  «^'' 
The  proceedings  therein,  being  according  to  the  course  of  tb^ 
Civil  Law,  appear  to  have  been  very  unpopular  in  ancient  times: 
and  two  statutes  were  made  in  the  reign  of  King  /litkard  A 
Second,  upon  the  complaint  of  the  Commons  of  En^«^  ^^  ^^ 
fine  the  limits  of  its  jurisdiction  ;  by  the  first  of  which  it  ^ 
«  accorded  and  assented,  that  the  Admirals  and  their  depof^^^ 
"  shall  not  meddle  fi-om  henceforth  of  any  thing  done  witbifl^'^^ 

(a)  Part  3.  ch.  a  seoc  25u 
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"  realm,  but  only  of  a  thing  d<»ie  upon  the  0ea>  as  it  hath 
"  been  used  in  the  ^time  of  the  noble  prince  King  Edward^  [^475] 
"  grandfather  of  our  Lord  the  King  that  now  is"  (b) : 
by  the  other,  "  It  is  declared^  ordained  and  established,  that  of 
''  all  manner  of  contracts,  pleas,  and  quarrels,  and  all  other 
"  things  arising  within  the  bodies  of  counties,  as  well  by  land 
**  as  by  water,  and  also  of  wreck  of  the  sea,  the  Admirars  Court 
'^  shall  have  no  manner  of  cognizance,  power  nor  jurisdic* 
'*  tion''  (c).    Considering  these  statii^es  with  reference  to  the 
present  subject,  it  is  evident  that,  if  the  seaman's  claim  to  wa- 
ges be  in  reality  founded  on  the  performance  of  his  service  in 
the  navigation  of  a  ship  on  the  high  sea,  the  Court  of  Admiralty 
must  have  cognizance  of  the  claim ;  and  on  the  other  hand  that, 
if  the  claim  be  in  reality  founded  on  the  contract  made  for  per- 
formance of  such  service,  and  such  contract  be,  as  it  usually  is, 
made  on  shore,  or  in  a  port  or  river,  within  the  body  of  a  coun- 
ty, the  Court  of  Admiralty  can  have  no  cognizance  of  it.    In 
this  view  of  the  subject,  it  is  difficult  to  distinguish#the  cbsb  of 
the  master  from  that  of  the  persons  employed  under  his  .c<»n"* 
mand  ;  the  nature  and  place  of  the  service,  and  the  place  of  the 
hiring,  are  in  both  cases  usually  the  same.     Nevertheless  a  dis- 
tinction has  long  boon  iiia<io  b^ween  thom,  «nd  i»  now  bocomo 
a  settled  rule  of  law.  (1)    In  pursuance  of  this  distinction  the 

{h)lSBith.2.$ua.l.e.5.  \      (e)  15  JRteL  2.  c.  a 


(1)  This  distinction  has  been  thought  to  be  incorrect  in  principle  in 
some  of  our  AdmiraUj  Courts.  In  the  case  of  Willard  v.  Dorr,  (3  Ma- 
son R.  91)  the  jurisdiction  of  the  Admiralty  to  maintain  a  snit  in  per^ 
sonam  in  favour  of  the  master  for  his  wages  was  expressly  affirmed.  It 
was  at  the  same  time  admitted,  that  he  had  no  remedy  in  rem.  The 
same  doctrine  has  heen  asserted  in  the  District  Court  of  New  York  by 
the  late  Judge  Van  Ness.  See  also  The  Grand  Turk,  (1  Paine  Cir.  R. 
73.)  The  master  has  no  remedy  in  rem,  because  it  has  been  ruled,  that 
he  has  no  lien,  and  the  suit  in  rem  for  wages  lies  only,  where  such  lien 
exists  for  wages.  Fisher  v.  Willing,  (8  Serg.  &  Rawle  R.  118.)  The 
ship  Grand  Turk,  (1  Paine's  Cir.  R.  73.)  See  also,  2  Brown  Cir.  & 
Adm.  Law  95.  Montgomery  v,  Wharton,  &c.  (2  Peters  Adm.  R. 
397,  S.  C.  on  appeal.— 1  Dall.  R.  49.)  Talbot  v.  Three  Brigs,  (1 
I>all.  R.  96.)  Bat  Courts  of  Admiralty  will  allow  payments  to  masters 
for  advances  and  necessary  disbursements  abroad  out  of  remnants  and 
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semen  have  now  in  ordinary  cases  a  threefold  remedy ;  against 
the  ship,  the  owners,  and  Uie  master*:  the  master,  whether  ap- 
pointed to  that  oflke  at  the  commencement  (d),  or  sncceeding 
to  it  in  the  course  (e)  of  the  voyage,  can  only  sue  the  owners 
personally  in  a  Court  of  Common  Law.  But  as  he  generally 
receives  the  freight  and  earnings  of  the  ship,  and  may  pay  him- 
self out  of  the  money  in  his  hands,  he  has  not  often  oc- 
[M76]  casion  for  the  aid  of  a  Court  of  Justice  to  obtain  *his 
right  (1)  The  sui^  of  the  seamen  in  the  Coort  of  Ad- 
miralty is  frequently  spoken  of  as  an  excepted  case  (/),  and  an 
indulgence  granted  to  them  on  account  of  the  convaineiice  and 
advantage  of  proceeding  in  a  Court,  in  which  all  may  join 
in  one  suit,  and  payment  may  be  obtained  out  of  the  value  of 
the  ship ;  and  of  the  presumption  that  they,  who  contract  with 
the  master,  contract  with  him  on  the  credit  of  the  ship :  whereas 
the  master,  who  contracts  with  the  owners,  is  pfesumed  to  trust 
to  their  personal  credit.  (2) 


(d)  Roeg  ▼.  King,  2  Stra.  858. 
1  Bernara,  297.  aod  Kuf^  v.  Player ^ 
tfaere  cited.  Clmf  r.  Sidmnt^  or 
SneUgrave,  Salk.  33.  1  Ld.  Raym. 
S76. 12  Mod.  405.    Garth.  518. 


(e)  Rtad  y.  Cktmman^  2  Stra.  9G7. 
The  Fayobjte,  //e  Jertey^  2  Rob, 
A.R.232. 

(/)  In  the  cases  cited  ia  the  two 
last  notes. 


surplusages  arising  from  the  proceeds  of  a  sale  of  the  ship  ia  tbeir 
hands,  because  they  partake  of  the  nature  of  liens.  Gardner  «•  Tbe 
Ship  Jersey,  (1  Peters  Adm.  223.) 

(1)  It  seems,  that  it  is  now  settled  in  England,  contrary  to  the  prin- 
ciple of  oar  law,  that  the  master  has  no  lien  on  the  freight  as  against 
the  owner,  and  therefore  the  latter  may  intercept  it,  although  the  ship 
is  greatly  indebted  to  the  master  for  disbursements.  See  ante  page  115, 
and  note  ibid,  and  page  248  note,  and  page  475  note.  See  also^  The 
Ship  Grand  Turk.  (1  Paine  Cir.  R.  73.) 

(2)  The  right  of  the  seamen  to  sue  the  master,  the  owner,  or  the  ship, 
is  recognized  in  our  Courts.  Farrel  v.  McCrea,  (1  DalL  R.  dS)3.) 
Smith  V,  Leand,  (Hopkinson's  Cases,  199.)  Aspinwall  v.  Bartlett,  (S 
Mass.  R.  483.)  Goodridge  v.  Lord,  (10  Mass.  R  483.)  Moore  r. 
Jones,  (15  MassR.  424.)  Carey  o.  The  Kitty,  (Bee's  Adm.  R.  254.) 
Post,  page  485.  But  the  right  of  seamen  to  sue  in  the  Admiralty  has 
never  been  considered  in  our  Courts  as  a  matter  of  indulgence,  but  of 
absolute  right  in  point  of  jurisdiction.    See  Do  Lovxo  v.  Boit,  (2  Gallis. 
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2.  The  olear  result  of  the  Beveral  decisions  (g)  upon  this  sub- 
ject is,  that  if  the  hiring  be  on  the  usual  terms^  and  made  by 
word,  or  by  writing  only  and  not  by  deed,  the  seamen,  or  any 
one  or  more  of  them,  and  every  officer  except  the  master,  may 
sue  in  the  Court  of  Admiralty ;  and  may  by  the  process  of  that 
Court  arrest  the  ship  as  a  security  for  their  demand,  or  cite  the 
master  or  owners  personally  to  answer  to  them.     In  a  suit 


{g)  As  to  the  Seameiv,  iifier  sen- 
tence, Winoh.  8.  Before  senteDce, 
^Ueaon  v.  Mursh^  2.  VenL  181.  ,^non. 
3  Mod.  379.  Bens  r.  Parre,  2  Ld. 
Raym.  1906.  The  Boatswain, 
JBCtn^  y.  Baggi  2  gtra.  858.    1  Bar- 


nard,  297.  The  Carpenter,  TFhed- 
er  V.  nompson^  1.  Stra.  707.  The 
SuROBON,  Bayer,  13&  The  BIatb, 
Bayley  v.  Grant,  1  Ld.  Raym.  632. 
Salk.  33.  Bead  v.  ChapTnan,  2  Stra. 
937. 


R.  398.)  Willard  v.  Dorr,  (3  Mason  R.  91.)  And  seamen  may  not 
only  sue  in  rem,  but  in  personam  in  the  Admiralty  against  the  owner 
and  master  for  their  wages.  The  practice  is  quite  familiar.  The  right 
of  seamen  to  proceed  against  the  ship  in  the  Admiralty  is  expressly  pro- 
vided for  by  the  Act  of  Congress  of  1790,  ch.  29,  §  6.  And  the  sanie. 
right  is  given  to  fishermen  in  the  bank  and  cod  fisheries.  Act  of  1813, 
ch.  2. 

But  though  the  master  is  personally  liable  to  the  seamen  for  wages,  it 
is  a  liability  founded  on  contract.  And  therefore  if  he  has  not  made 
the  original  contract,  but  merely  succeeds  to  the  place  of  master  in  the 
course  of  the  voyage  by  reason  of  the  death,  or  any  other  cause  of  re- 
moval of  the  former  master,  he  is  not  liable  for  the  wages  antecedently 
earned,  but  only  for  those  earned,  while  he  is  master.  Wysham  v,  Ros- 
son,  (11  John  R.  72.)    Mayo  v.  Harding,  (6  Mass.  R.  300.) 

And  an  owner  is  only  liable  for  wages  earned,  while  he  is  actually 
owner  ;  and  if  he  has  chartered  the  vessel  for  the  voyage,  and  the  char- 
terer hires  the  crew,  and  is  to  pay  the  master  and  crew,  and  victual  the 
ship,  he,  and  not  the  original  owner,  is  liable  for  the  wages.  SeeAspin- 
wall  V.  Banlett,  (8  Mass.  R.  483,)  and  ante,  Note  to  page  22. 

It  is  said,  that  where  a  ship  is  abandoned  to  underwriters  in  the  course 
of  the  voyage,  they  are  no  personally  liable  to  the  seamen  for  their 
wages ;  and  they  much  look  to  their  employers.  Brooks  v.  Dorr,  (2 
Mass.  R.  39.)  Richardson  v.  The  Marine  F.  &  M.  Ins.  Co.)  (6  Mass. 
R.  102.)  This  is  doubtless  true  as  to  the  wages  earned  antecedently  to 
the  period,  to  which  the  abandonment,  if  efiectual,  relates.  But  as  to 
wages  subsequently  earned,  the  underwriters  are  the  owners  of  the  ship, 
and  as  such  would  seem  liable  therefor.    See  8  Mass.  R.  483. 


4T«  FART  IT     CHA?   IV 


onth-:^ 


«iiiHt  lb«  -WKf*.  the  m-ister  »  »  cc«!J7e««?ct 

befta!f'4\ 

Aad  the  •^^ak^a  mar  ice  ibsrc  boC  oqIj  f ;*  ilie  wii«*  earn*:-: 
ia  th*  coom  of  a  Toy^sc-  bm  ibr  those  eaiiM?d  ia  n^^ir^  in-i 
finin?  om  a  Aip  fcr  m  voyx?-.  o«  wiikh  they  hare  enr^fcd  ::• 
|>fOcii<L  if  the  owaert  do  not  afterward*  liiink  proper  to  stDd 
the  ihip  oo  the  intemicd  Toy^ze  T-  Aad  it  seems  t!^  that 
they  may  soc  there  fortbe  wages  contractfd  to  be  paid  lodwrm 
fejrnaTi^iinf  a  ship  from  ooe  port  of  this  cocntiT  to  anoliir 

er.  ^itf  ^3)  And  if  a  sait  be  there  inrtituteA  thut  Court 
[♦477]  can  properly  decide  whether  a  'pbcc  «  wtuch  a  A,p 

may  have  arriTed  be  a  port  of  delirery  so  as  to  entitle 
them  to  wages  (/).  (I)  Indeed  if  the  master  has  obtained  a 
sentence  in  the  court  of  Admiralty  upon  the  osoal  aikgatioa. 

(A)  TT.e  Lai>t    A^!r,    Ward^UA     .      ^V  .*wn.  1  Vpnt.  ^43.  The  ar:5 
j_  <»•=  1  cAtion  har  a  nruLibiiioii  'was  af:< 


£^^'^>5  I  cauon  fiar  a  |>raLibiik>ii  was  fl;:T 


({,  ffdUr.  OtmaiL,  2  lA.  Rivm. 
anUher  w.  Ortgory^  Sajer,  127. 


sentence.  Sit  31    Cto.  3.  c.  y*.  s.  ti 
ff  1  Br^m  r.  B<nn  1^  o£JUry,  2  Li 
Rajiii.  1:^7. 


(3)  This  point  has  been  expressly  decided  in  Ireland.  Parry  r.  Tbe 
Peggy,  (2  Brown  Adm.  Law,  App.  5^33.)  Our  Law  is  without  doubt 
the  same.  The  Act  of  Congress  of  1700,  ch.  56,  ["20]  c^resslj  ex- 
tends to  vessels  of  fifty  tons  engaged  in  tbe  coasting  trade,  between 
any  other  than  adjoining  states.  But  it  has  been  expres^y  decided, 
that  seamen  cannot  sue  in  the  Admiralty  in  rem,  except  wliere  tbe  ser- 
vice has  been  substantially  performed  at  sea,  or  upon  waters  within  tbe 
ebb  and  flow  of  the  tide.  The  Thomas  Jefferson,  (10  Wheaton  R. 
428.)  It  is  no  objection  to  the  jurisdiction,  that  the  voyage  begms  and 
terminates  at  some  place  beyond  the  reach  of  tide  water,  if  the  services 
are  essentially  maritime.  (Ibid.)  See  Stone  v.  Godet,  (cited  Bee's  Adm. 
R.  93.)    Montgomery  r.  Henry,  (1  Dall.  R.  50.) 

The  right  of  the  seamen  to  pursue  the  ship  by  a  suit  in  rem  in  the 
Admiralty  is  not  displaced  by  the  ships  being  employed  as  a  Post  Office 
Packet,  during  the  period  the  wages  were  earning.     The  Lord  Hobart, 

(2  Dodson,  R.  100.) 

Seamen  serving  on  board  of  public  ships  of  war,  foreign  or  domestic, 
have  no  remedy  in  rem ;  but  it  is  otherwise,  if  employed  on  board  ol 
letters  of  marque  ships.  Elli.son  v.  The  Bellona,  (Bee's  Adm.  R,  11-) 
De  Moiter  v.  The  South  Carolina,  (Bee's  Adm.  R.  422.  S.  C.  Hopk. 
Cas.  104. 

(1)  Sec  ante,  note  to  page  456. 
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stating  that  be  was  hired  within  the  jurisdiction  or  that  Court, 
the  Courts  at  JFesiminster  Hall  will  not  prohibit  the  execution  of 
the  sentence  (ot). 

2.  A.  In  regard  to  foreign  seamen,  the  Court  of  Admiralty 
has  been  in  the  habit  of  entertaining  proceedings  against  ships 
in  the  ports  of  this  country,  at  iheir  suit  for  wages  as  due  by  the 
general  maritime  law,  with  the  consent  of  the  acciedited  agent 
of  the  government  of  their  country.    But  the  learned  Judge  of 
that  Court  refused  to  proceed  in  the  suit  of  an  American  sea- 
man, whose  claim  was  founded,  not  on  any  such  rule  of  law,  or 
any  custom  of  his  country,  but  merely  on  a  particular  article  in 
an  alleged  Act  of  Congress,  which  was  not  incorporated  into 
the  ship's  articles  (n).    In  the  case  of  a  Greek  vessel  which  had 
been  sold  in  his  country,  under  a  decree  of  the  Court,  in  a  9uit 
instituted  by  the  holder  of  a  bottomry  bond,  the  same  Judge 
ordered  the  charge  of  the  subsistence  of  the  Chrcek  seamen  to 
be  paid  out  of  the  proceeds.'    It  was  proved  that  by  the  cus- 
tomary regulations  of  Turkey,  the  master  is  to  take  back  the 
men  in  his  own  vessel,  or  provide  conveyance  for  them  in  another ; 
and  if  the  vessel  be  sold,  the  proceeds  are  liable  to  their  sup* 
port,  and  to  procure  them  the  means  of  conveyance  to  their 
own  country.    The  seamen  had  in  fact  been  subsisted  and  sent 
home  by  the  British  government,  and  the  King's  proctor  inter- 
vened in  the  suit.    The  learned  Judge  adverted  to  this  proof, 
but  also  said  that  he  considered  subsistence  to  be  a  part  of  the 
compensation  for  the  services  of  a  mariner,  and  so  in  effect  a 
part  of  his  wages.    It  does  not  appear  by  the  report,  whether 
any  expence  had  been  incurred  in  sending  back  the  men 
beyond  *tliat  of  their  subsistence,  or  whether  any  other  [M78] 
expence  was  decreed  or  claiimed  (o).    And  in  the  case 
of  a  Dutch  ship  which  put  into  the  Lie  of  Wight  in  great  dis- 
tress, and  was  there  abandoned  by  the  owners  to  the  discretion 
of  the  master,  and  assigned  to  British  creditors,  the  same  learn- 
ed Judge  considered  the  owners  as  having  disclaimed  the  arti- 
cles of  agreement  with  the  mariners,  which  contained  a  clause 
against  suits  in  a  foreign  country,  and  the  contract  with  them 


(m)  Barber  9^  another  ▼.  Whartony 
2  Ld.  Raym.  1452. 

(n)  The  Courtnkt,  Engiishj  1 
£dw.23». 
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(o)  Madonna  JVIdra,  PapaghUa^ 
1  Dodson,  A.  R.  37. 
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to  be  determined,  and  that  their  soit  was  the  arrest  of  a  British 
ship,  and  their  claim  sustainable  on  the  general  law  (p).  (I)  la 
the  case  also  of  an  American  ship,  which  had  sailed  from  Aetr 
York  under  an  engagement  with  the  marii^rs  for  a  voyage  to 
Gottenburgh  and  back,  but  which  in  fact  sailed  to  Petersbmrgi^ 
and  after  delivering  her  cargo  there,  took  a  cargo  for  London 
under  a  British  license,  which  was  in  contravention  of  the  law 
of  Ameiica^  the  seamen  were  allowed  to  recover  their  wages : 
the  character  of  alien  enemy  was  for  the  purpose  of  this  rojage 
removed  by  the  British  license,  as  far  as  respected  a  proceeding 
of  this  nature  in  a  British  Court ;  and  the  learned  Judge  thought 
the  seamen  would  be  without  remedy  if  the  Court  refused  its 
assistance  (^q). 

3.  I  have  said  that  seamen  may  sue  in  the  Court  of  Admiral- 
ty, if  the  contract  is  made  on  the  usual  terms,  and  not  by  deed. 
It  was  decided  in  two  causes,  before  the  passing  of  the  earliest 
statute  requiring  the  contract  to  be  in  writing,  that  the  Court  of 
Admiralty  had  jurisdiction  in  the  case  of  a  written  contract  (r). 
And  as  well  the  statute  requiring  a  written  agreement  in  the 
case  of  foreign  Voyages  (5),  as  that  which  requires  such  an 
agreement   in   the   case   of  certain    vessels   employed   in  the 

[p)  WiLHELM  Frederick,  J^oor-  \  (r)  Bens  v.  Parre,  M.  T.  4  Ann. 
man,  1  Hag.  A.  R.  138.  2  Ld.  Raym.   1206,  and  the  Man- 

(7)  Maria    Theresa,  Phillips,  1     ners  Case,  8  Mod.  379. 
Dod.  A.  R.  303.  I       (s)  2  Geo.  2.  c.  36.  s.  8. 


(1)  This  subject  has  been  a  good  deal  discussed  in  the  American 
Courts;  and  a  strong  inclination  exhibited  to  entertain  the  jurisdiction, 
wherever  the  contract  was  dissolved,  or  the  voyage  terminated  either 
by  its  completion  or  abandonment,  or  a  dissolution  of  the  relation  of 
the  seamen  with  the  ship  by  the  wrongful  act  of  the  master  or  owner. 
See  The  Jerusalem,  (2  Gallia.  R.  191,)  Ellisoiwr.  The  Bellona,  (Bee's 
Adgi.  R.  106,  112.)  Aertson  r.  The  Ship  Aurora^  (Bee's  Adm.  R. 
16K)  Wellendson  v.  The  Forsoket,  (1  Peters  Adni.  R.  197.)  Moran 
V.  Baudin,  (2  Peters  Adm.  415.)  Weiburg  v.  The  Brig  St.  Oloff,  (Id. 
428.)  See  also,  3  Esp.  R.  269.-4  Espi  R.  76.— S.  C.  2  East  R.  175. 
— 3Esp.  R.  71.  Johnson  t\  Dalton,  (1  Cowen  R.  543.)  Vibus  r. 
Wirting,  (2  Yeates  R.  350.)  Thompson  ».  The  Ship  Nancy,  (Bee's 
Adm.  R.  217.)  Tliompson  v.  The  Ship  Cathertna,  (1  Peters  Adm.  R. 
104.) 
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coasting  trade  (t),  *contains  a  clause,  enacting  that  no  [♦479] 
seaman  shall,  by  entering  into  or  signing  such  agreement, 
be  deprived  of  any  means  for  the  recovery  of  wages  against 
any  ship,  the  master,  or  owners,  which  he  might  then  lawfully 
make  use  of  (1).  The  case  of  special  agreements,  and  of  con- 
tracts under  seal,  requires  further  explanation.  The  contract, 
whatever  be  its  form  or  nature,  always  remains  in  the  posses- 
sion of  the  master  or  owners ;  the  statutes  expressly  ordain  that 
where  it  becomes  necessary  to  produce  the  contract  in  Court, 
no  obligation  shall  lie  on  the  seamen  to  produce  it,  but  on  the 
master  or  owners  of  the  ship^and  that  no  seaman  shall  fail  in 
any  suit  or  process  for  the  recovery  of  wages  for  want  of  the 
production  of  it  (u).  In  the  common  form  of  proceeding  in 
the  Court  of  Admiralty,  the  party  who  sues  for  wages  does  not 
state  how  the  contract  was  made ;  the  foundation  of  the  suit 
in  that  Court  is  the  service,  and  not  the  hiring ;  and  therefore 
the  objection  that  the  hiring  was  upon  special  terms,  or  was 
made  by  deed,  does  not  appear  upon  the  face  of  the  complain- 
ants proceedings,  but  must  be  made  by  the  defendants,  if  they 
wish  to  rely  on  it.  And  they  must  make  their  objection,  and 
apply  to  one  of  the  Courts  at  Westminster  Hall  for  a  prohibition, 
before  sentence  is  given  in  the  Court  of  Admiralty  :  if  they  suf- 


(0  31  Geo,  3.  c.  39.  8.  6. 

(u)  2  Geo.  2.  and  31  (ho.  3.  as  last 
reierred  to.  And  a  seaman  plaintiff 
need  not  give  notice  to  the  defend- 
ant to  produce  the  articles  at  the 


triaL  If  tlie  defendant  wishes  to 
take  advantage  of  any  clause  con- 
tained in  them,  be  himself  must  pro- 
duce them.  Botoman  v.  Manzdman^ 
2  Camp.  315. 


(1)  The  Act  of  Congress  of  24th  September,  1789,  ch.  20.  ^  9,  in 
cases  of  Admiralty  jurisdiction  saves  to  the  suitors  the  right  of  a  Com- 
mon Law  remedy,  where  the  common  law  is  competent  to  give  4t.  And 
the  Acts  of  1790,  ch.  ^,  [56]  also  in  cases  of  seamen's  wages  saves 
his  right  of  maintaining  an  action  at  common  law  for  the  recovery  of 
the  same. 

By  the  Act  of  Congress  of  1700,  ch.  29  [56]  §  6,  as  has' been  already 
stated,  a  suit  in  rem  in  the  Admiralty  is  not  justifiable,  until  ten  days 
after  the  discharge  of  the  cargo.  There  is  however  an  exception  in  the 
act,  which  allows  immediate  admiralty  process,  in  case  the  ship  shall 
have  leA  the  port  of  delivery,  where  her  voyage  ended,  before  payment 
of  the  wages,  or  in  case  she  shall  be  about  to  proceed  to  sea  before  the 
expiration  of  the  ten  days. 
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fer  the  cauae  to  proceed  to  a  judgment  upon  the  merits  in  that 
Court,  they  cannot  afterwards  avail  themselves  of  thb  objec- 
tion (x).  If  the  contract  for  service  be  made  upon  terms  and 
conditions  differing  from  the  general  rales  of  law,  the  service 

alone  cannot  entitle  a  seaman  to  his  wages ;  his  righl  to 
[*480]  them  must  depend  upon  the  performanee  of  the  *stipQ- 

lated  terms*  The  constraction  of  the  instnuneiit,  in 
which  those  terms  are  contained,  is  a  proper  subject  ibrthe 
jurisdiction  of  the  Courts  of  Common  Law ;  and  it  is  c/ear  by 
the  several  authorities  on  this  subject,  notwithstanding  a  seem- 
ing dictum  in  one  case  (y)  to  the  contrary,  that  upon  the  sug- 
gestion of  such  a  contract  made  at  land  and  under  seal,  sup- 
ported by  the  proper  affidavits,  the  Courts  at  WutmimUr  Hall 
will  prohibit  the  Court  of  Admiralty  from  proceeding  in  a  sail 
instituted  there  (z).  (1) 

4.  But  it  is  not  quite  clear,  whether  the  defendants  ought, 
before  they  apply  for  a  prohibition,  to  plead  the  agreemeat  in 
the  Court  of  Admiralty  as  a  bar  to  the  jurisdiction  of  that  Court. 
In  one  of  the  cases  on  this  subject,  the  Court  of  King's  Bench 
is  reported  to  have  said,  ^'  If  there  is  any  special  contract,  as  is 
<<  now  suggested,  the  defendant  may  plead  it  in  the  Court  of 
**  Admiralty,  and  if  that  Court  does  not  allow  the  plea,  then  it 
<«  may  be  a  proper  time  to  move  the  King's  Bench  for  a  prohi- 
'*  bition ;  for  if  it  should  be  granted  before  the  plea  is  dinlkvw- 
**  ed,  it  is  a  prejudging  of  the  justice  of  that  Court"  (a)* 

5.  The  course  of  the  proceedings  that  had  taken  place  in 
the  Court  of  Admiralty,  does  not  appear  by  the  report  of  any 
of  the  cases,  in  which  a  prohibition  has  been  granted.  The 
best  reporter  of  the  first  of  these  cases  (6),  says  only,  **  A  mo- 


{x)  Bufgin  V.  BcnneU^  4  Burr. 
2035.  It  a  party,  who  has  pleaded 
a  modus  to  a  suit  in  the  Spiritu(|l 
Court  for  tithes,  suffer  the  modus  to 
be  tried  in  that  Court,  be  cannot  ob- 
tain a  prohibition  aJUr  sentence. 
FuU  V.  IMchinSj  Cowp.  422. 

(«)  Bens  y.  Porre,  2  Ld.  Raym. 

(z)  See  the  cases  cited  in  2  Dod- 
0on*s,  A.  ft.  p.  12,  in  support  of  the 


doctrine,  that  the  Court  of  Admi- 
ralty  has  nd  jurisdiction  in  spedsl 
contracts.  •    • 

(a)  The  Mariner'a  Case,  8  Mod. 
379.  Trin.  T.  11  Geo.  a 

aOnyy.  Child  «- otfrm, E. T. 5 
tfMary.  K.  B.  Salk.  3L  S.  a 
by  the  name  of  Opy  v.  JMimm  k 
othetSf  12  Mod.  38.  but  not  more  or* 
curostantial. 


(1)  See  Post,  note  to  page  483. 
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^^  tioo  wta  made  for  a  prohibition  to  the  Court  of  Admiralty,  in 
^^  a  suit  there  for  mariners  wages,  upon  a  suggestion  of  a  con* 
'^  tract  made  for  them  at  land  ;  and  the  Court  held,  that  for 
'<  the  convenience  of  seamen  the  Admiralty  had  been  allowed 
'^  to  hold  plea  for  mariners  wages,  but  yet  with  this  limitation, 
''  that  if  there  be  any  special  agreement,  by  which  the 
"  mariners  are  to  receive  ♦their  wages  in  any  other  man-[*481] 
^'  net  than  is  usual,  or  if  the  agreement  be  under  seal,  so 
^'  as  to  be  more  than  a  parol  agreement,  in  such  a  case  a  prohi- 
'^  bition  shall  be  granted :  and  so  it  was  granted  in  this  case." 

In  the  second  cause  (c),  by  the  suggestion  (d)  made  in  sup- 
port of  the  motion  for  a  prohibition,  the  defendant  in  the  Court 
of  Admiralty,  after  reciting  the  statutes  relating  to  the  jarisdic- 
tion  of  the  Court  of  Admiralty,  and  the  libel  exhibited  in  that 
Court  by  the  seamen  (by  which  it  appeared  that  they  had  dur- 
ing the  voyage  entered  on  board  on^  of  his  Majesty's  ships)  set 
forth  the  contract,  which  contained  an  express  covenant,  that  if 
any  or  either  of  the  seamen  should  depart  from  or  leave  tiie 
ship  during  the  voyage,  to  go  on  board  any  of  his  Majesty's  ship 
or  ships  of  war,  or  upon  any  other  pretence  or  account  whatso- 
ever, without  leave  of  the  master,  such  seaman  so  deserting  or 
leaving  the  ship  should  forfeit  and  lose  all  his  wages  and  pay 
then  due  and  owing ;  and  averred  that  this  contract  was  made 
on  land  in  this  country,  and  sealed  and  delivered  by  the  parties, 
and  that  although  he  had  offered  to  prove  the  said  statutes  and 
the  rest  of  the  premises  in  the  Court  of  Admiralty  before  the 
Judge  there,  yet  that  the  Judge  of  the  said  Court  had  altogether 
refused  to  receive  the  said  plea  and  allegation.    Upon  the  mo- 
tion for  a  prohibition,  the  Chief  Justice  (Lord  Hardvneke)  said, 
that  before  the  making  of  the  new  statute,  {viz.  the  2d   Q$o. 
2.  c.  36.)  he  always  understood  the  law  to  be  settled,  that,  as  the 
Admiralty  Court  proceeds  in  suits  for  mariners  wages  upon  con- 
tracts made  at  land,  which  cannot  be  the  proper  cognizance  of 
the  maritime  jurisdiction,  merely  by  indulgence,  a  prohibition 
would  always  be  granted  where  the  contract  differed  from  the 


(c)  Day  v.  5Wc,  K.  B.  East.  T.  7. 
Geo,  2,  very  shortly  mentioned  by 
Strange^  vol.  2.  p.  9t$8,  more  fully  by 
^amardiston^  vol.  2.  p.  419:  but 
the  account  in  tlie  text  of  the  judg- 


ment pronounced  by  Lord  Hard- 
wieke  is  taken  from  a  manuscript 
note. 

(d)  M.  S.  It  is  signed  by  Draptr. 


481 


PART  IV.  CHAP.  IV. 


common  and  usual  contracts  between  masters  of  ships  and 
[*482]  seamen  aboutwages,  by  reason  of  some  special  terms  *con- 

tained  in  it;  and  that  in  this  agreement  there  seemed  to 
be  some  special  covenants,  as,  for  example,  one,  that  if  the  mar- 
iners should  enter  into  any  of  his  Majesty's  ships  of  war,  they 
should  forfeit  their  wages ;  which  was  directly  contrary  to  a 
clause  in  the  late  act.  And  secondly,  that  where  the  agreement 
was  by  writing  signed  and  sealed,  there  also  a  prohibition  should 
go,  which  was  likewise  the  present  case.  And  the  odIjt  ques- 
tion  therefore  remaining  was,  whether  or  no  the  statute  reached 
to  this  case.  And  his  Lordship  gave  his  opinion  thai  it  d\d  not ; 
since  as  this  was  a  contract  by  deed,  it  was  dehors  the  act,  which 
only  required  a  contract  in  writing ;  and  it  could  not  be  sup- 
posed that  the  act  intended  to  give  the  Court  of  Admiralty  the 
cognizance  of  agreements  for  mariners  wages  made  by  deed  : 
that  must  depend  upon  the  trial  of  the  validity  of  such  deed, 
which  could  not  be  otherwise  than  by  a  jury  at  Common  Law, 
being  left  as  it  was  before  ;  that  this  case  came  within  the  case 
of  Opy  ^  Addison,  and  as  the  late  statute  did  not  take  it  out  oi 
the  old  rule,  it  must  still  go  by  that  rule.  The  other  Judges 
concurred  in  the  same  opinion  ;  and  a  prohibition  was  granted. 
The  report  of  the  last  case  on  this  subject,  which  was  a  suit 
instituted  in  the  Court  of  Admiralty  by  seamen  employed  on 
board  a  ship  in  the  service  of  the  East  India  Company,  is  given 
at  considerable  length,  and  although  the  particulars  of  the  deed, 
under  which  the  seamen  were  hired,  are  not  stated,  it  may  be 
collected  from  the  report  that  the  deed  contained  a  clause,  by 
which  it  was  stipulated,  that  the  seamen  should  not  be  entitled 
to  wages,  unless  the  ship  should  return  home ;  but  it  does  not 
appear  whether  this  event  had  taken  place  or  no.  The  Court 
granted  a  prohibition  upon  the  authority  of  the  two  former  cases, 
and  Lord  Mansfield  took  notice  that  the  seal  was  not  the  onlj 
circumstance,  in  which  this  case  differed  from  the  ordinary  cod- 

.  tract  for  mariners  wages  (e). 
[*4S3]     *6.  From  this  view   of  the  decisions  of  the  Courts  at 

Westminster  Ilally  it  appears  that  a  prohibition  has  not  in 


(c)  Hoioe  V.  Ndpjntr,  4  Burr.  1944. 
The  records  of  suggestions  for  pro- 
hibitions are  in  general  very  regu- 
larly kept  at  the  office   of  the  Clerk 


of  the  Papers,  but  the  particular 
suggestion  in  this  case  cou)<l  ndt 
be  mund,  altliough  a  veyr  diligciii 
search  was  made  by  the  officer. 
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any  instance  been  actually  granted  where  a  contract  was  upon 
the  ordinary  terms,  merely  because  it  was  made  by  deed  ;  but 
that  in  each  of  the  cases  the  Court  considered  that  circumstance 
alone  to  be  a  sufficient  ground  for  a  prohibition.  For  which  the 
reason  seems  to  be,  that  as  the  suit  of  the  seamen  in  the  Court 
of  Admiralty  was  at  first  allowed  only  as  a  matter  of  indulgence, 
and  considered  as  an  excepted  case  not  properly  belonging  to 
the  jurisdiction  pf  that  Court,  the  exception  was  confined  to  the 
case  of  ordinary  contracts,  not  made  under  seal.  For  if  a  con- 
tract under  seal  contain  such  clauses  and  covenants  only  as  arc 
conformable  to  the  general  rules,  which  govern  the  administra- 
tion of  justice  in  the  Court  of  Admiralty,  neither  the  actual  ex- 
istence, nor  the  legal  effect  and  import,  of  the  deed  can  become 
the  subject  of  litigation  in  that  Court.  The  seamen  are  not 
bound  to  make  the  deed  the  foundation  of  their  claim,  either  by 
the  general  course  of  proceedings  in  the  Court  of  Admiralty,  or 
by  the  statute ;  and  as  it  can  never  be  their  interest  to  deny  the 
existence  or  execution  of  a  deed  pleaded  by  the  defendant,  con- 
taining only  the  usual  terms,  upon  which  their  claim  would  rest, 
if  such  a  deed  did  not  exist,  the  objection  to  the  mode  of  trial 
pursued  in  that  Court,  and  to  the  necessity  of  two  witnesses  to 
prove  the  execution  of  a  deed,  can  hardly  arise.  In  a  case  re- 
lating to  the  jurisdiction  of  the  Court  of  Admiralty  on  a  deed 
of  hypothecation  of  a  ship  by  the  master,  which  came  before  the 
Court  of  King's  Bench  a  few  years  ago,  one  of  the  learned 
judges  of  that  Court  (/)  said,  "  If  the  Court  of  Admiralty,  has 
^^jurisdiction  over  the  suiject-maiier^  the  circumstance  of  the  in- 
^'  strument  being  ijnder  seal  does  not  deprive  them  of  their  ju- 
«  risdiction"(^).(l) 

(/)  Mr.  Justice  Biiffcr,  3  Ter.  Rep.  i      {g)  MeneUme  v.   GxbhoTiSj  3  Ter. 
K.  B.  170.  I  Rep.  K.  B.  207. 

■    '  ■'•'  '  .111         II  -iiii. 

(1)  It  is  questionable,  whether  our  Courts  of  Admiralty  could  adopt 
these  limitatioDS  and  restrictions  upon  the  Admirahy  jurisdiction.  It 
has  been  held,  that  where  they  have  jurisdiction  upon  the  subject  matter, 
they  will  follow  it  out  over  the  incidents.  See  on  this  subject  Ellison 
V.  The  Bellona,  (Bee's  Adra.  R.  106.  112.)  Canizares  r.  The  Santis. 
Trinidad,  (Bee's  Adm.  R.  353.  365.)  L'Anna  v.  Manwaring,  (Bee's 
Adra.  R.  199.)  Stevens  v.  The  Sandwich,  (1  Peters  Adm.  R.  233, 
note.)     Brevoor  r.  The  Fair  American,   (1    Peters  Adm.  R.  87.  92.) 
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[*464]  *7.  In  a  case  where  the  defeodaDts  in  the  Couri  of  Ad- 
miralty pleaded  a  deed,  by  the  terms  whereof  the  mari* 
oers  agreed  to  subject  themselves  to  the  loss  of  their  wages  od 
particular  circumstances,  and  the  plaintiff  replied  that  the  deed 
mmM  obtained  by  fraud  and  circumvention,  and  the  Court  of  Ad- 
wralty  declared  it  to  have  been  so,  and  gave  sentence  far  the 
plaintiff  to  recover  his  wages ;  the  Court  of  King's  Bench,  upon 
application  for  a  prohibition  said,  ^  This  is  only  a  deed  on  one 
*^  side  to  forfeit  the  wages  upon  particular  circumstances,  bat 
*^  will  not  enable  them  to  sue  for  their  wages  at  law;  the  deed 
'^  therefore  comes  in  only  by  way  of  incident,  and  then  they 
^'-may  proceed  to  try  it    There  can  be  no  prohibition^  (JL).  (1) 

8.  In  proceeding  against  the  ship  in  specie,  if  the  valae  there- 
of be  insufficient  to  discharge  all  the  claims  upon  it ;  the  sea- 
man's claim  for  his  wages  is  preferred  before  all  other  charges(t), 
for  the  same  reason  that  the  last  bottomry-bond  is  preferred  to 
those  of  an  earlier  date :  the  labour  of  the  seamen  having 
brought  the  ship  to  the  destined  port,  has  furnished  to  all  other 
persons  the  means  of  asserting  their  claims  upon  it,  which  oth- 
erwise they  could  not  have  had  (2). 

9.  But  all  suits  and  actions  brought  in  the  Court  of  Admiralty 
for  seamen's  wages  must  be  commenced  within  rix  years  next 
after  the  cause  of  such  suit  or  action  shall  accrue,  unless  the 


(h)  Buck  V.  Moood,  3  Stra.  761. 
(t)  The  Favorite,   Dt  Jersey^  2 
Rob.  A.  R.  232.    iVencA  Ordinance, 


liv.  1.  tiL  14.  dt  la  $msU  dea  foU- 
ttauXj  art  16.  and  FaUm  ibenon. 
Code  d€  dm.  art.  192 


The  Jerusalem,  (2  Gallis.  R.  191.)  De  Lovio  v.  Boit,  (2  Gallis.  R. 
398.)  Harden  o.  Gordon,  (2  Mason  R.  541.)  *  Willard  v.  Dorr,  (3 
Mason  R.  91.  161.) 

As  to  how  far  infanij  constitutes  a  ground  of  incompetency  in  a  wit- 
ness in  a  case  of  conviction  of  an  offence  of  a  new  character.  See  Yiik 
de  Varsovie,  (2  Dods.  R.  174.) 

(1)  See  ante,  Note  to  page  434,  (1.)  In  like  manner  it  was  decided 
in  Sutherland  v.  Lishman,  (3  Esp.  Rep.  42)  that  assumpsit  lies  lor  tbe 
wages  of  the  seamen,  if  the  master  has  not  sealed  the  articles,  althoug b 
they  have. 

(2)  To  the  same  effect  is  the  case  of  the  Sydney  Cove,  (2  Dodson  1, 
12.)     Blaine  r.  The  Ship  Charles  Carter,  (4  Cranch,  328.) 
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party  entffled  to  sue  shall  at  that  time  be  within  the  age  of 
twenty-one  years,  a  feme  covert,  non  compos  Tneniis,  or  imprison- 
ed, or  unless  «ucb  party,  or  the  party  sued  shall  be  at  that  time 
beyond  the  seas ;  in  which  cases  the  suit  may  be  brought  within 
nr  years  after  the  party  suing  shall  be  of  full  age,  discovert,  of 
sane  memory,  or  at  large ;  or  either  the  party  suing,  or  the  party 
sued,  shall  return  from  beyond  the  sea  (k)  (3) 

•10.  In  the  Courts  of  Common  Law  the  seamen  may  [*496} 
sue  either  the  master,  as  the  person  immediately  contract- 
ing with  them  and  answerable  to  them,  or  the  owners,  as  th^ 
persons  virtually  contracting  with  them,  through  the  agency  of 
the  master,  and  answerable  for  the  performance  of  his  engage- 
ment. (1)  And  actions  in  the  Courts  of  Common  Law  are  also 
limited  to  the  same  period  of  sir  years,  with  the  same  provisoes(Z) 
unless  they  are  founded  on  a  contract  under  seal ;  if  they  are 
founded  on  such  a  contract,  the  statutable  limitation  does  not 
apply  to  them ;  but  after  a  lapse  of  iiuenty  years  the  claims  will 
be  presumed  to  have  been  satisfied  without  any  proof  of  pay- 
'ment. 

In  suits  in  the  Courts  of  Common  Law,  the  form  of  action  de- 
pends upon  the  nature  of  the  contract ;  if  the  contract  be  under 
seal,  and  delivered'  as  a  deed,  an  action  of  debt  or  covenant 
roust  be  brought ;  if  it  be  not  under  seal  or  not  so  delivered,  an 
action  of  debt  or  of  assumpsit  (m).  (2)    And  in  order  to  enable 


(k)  4  Jinn.  e.  16.  9.  17, 18*  &  19. 

The  length  of  time  thus  allowed 
may  be  very  ioconvenient  in  the 
case  of  a  suit  against  the  ship,  if 
the  property  thereof  lias  been 
cbanged.    The  lYenck    Ordinance 


allows  only  one  year. 

(I)  21  Jas.  1.  c.  16.  8.  3  &  7.  and 
4  jSnne,  c.  16. 8. 19. 

(m)  Clement    v.   Chinhouse,   dted 
before,  .part  4.  c.  1. 8. 1,  p.  439 


(3)  There  is  no  statute  of  the  United  States  limiting  the  time  within 
which  suits  for  wages  may  be  brought  in  the  Admiralty.  But  our  Courts 
will  not  entertain  suits  after  a  long  lapse  of  time,  or  where  the  demand 
is  stale,  upon  general  principles.  Willard  v.  Dorr,  (3  Mason  R.  91. 
161.) 

(1)  Our  law  is  the  same.  See  ante,  note  to  page  476,  (52}  and  Far- 
rell  V.  McClea,  (1  Dall.  R.  393.)    Smith  v.  Leard,  (Hopkins.  R.  199.) 

(3)  See  ante,  note  to  page  484,  (I)  and  note  to  page  4S4,  (1.)    • 
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the  plaiotiflfto  frame  his  declaration  correctly,  m  lodge  of  the 
Court  will  order  the  defendaot  to  show  th«  articles  to  Ibe  attor- 
ney for  the  plaintiff,  and  if  necessary,  to  give  biflla  copj  of  diem. 
The  plaintiff  is  not  bound  to  show  that  the  ship  earned  freight ; 
the  defendant  must  prove  the  negativCi  if  such  proof  will  bnisb 
a  defence  (n).  (3) 


(n)  Braten  t.  ^Elner,  7  Taunton, 
319.  The  earning  of  freigbt  is  sot 
in  all  cases  necessary  lo  entitle  sea- 
men to  tbeir  wages;  as  suppose  a 
ship  goes  out  hi  search  of  a  cargo, 
and  not  being  able  to  procure   one, 


retoms  empty,  wiB  tbe  aesaieiibo 
entitled  to  their  wages  mikss  there 
be  an  agreement  to  the  contrary? 
Ste  the  judgment  of  Lord  StewtQ, 
in  the  case  of  the  Nkftvxs,  OM^ 
1  Haggard,  A.  R-  227. 


(3)  The  Act  of  Congress  of  1790,  ch.  29  [56]  %  6,  makes  it  iBCom- 
hent  upon  the  master  in  suits  for  wages  to  produce  the  contract  aad 
log  book,  (if  required)  to  ascertain  any  matters  in  dilute ;  otkerviae 
the  seamen  are  permitted  to  state  the  contents  thereof,  and  the  prcxtf  of 
the  contrary  lies  on  the  master. 

A  master  has  a  right  to  sue  for  the  wages  of  his  apprentice,  eTen  if 
wrongfully  taken  on  board.  Eades  r.  Vandeput,  (5  Elast.  39,  note. 
Aiid  a  master  also  for  wages  of  his  sla^e.  Stone  v.  Godet,  (cited  Bee's 
Adm.  R.  95.) 

If  a  slave  escapes  wrongfully  during  the  voyage,  neither  the  master, 
nor  owner,  nor  crew  are  liable  to  contribute  to  his  owner  for  the  loss. 
Casey  r.  The  Kilty,  (Bee's  Adm.  R.  255.)  Emerson  ».  Howland,  (1 
Mason's  R.  45.) 

Seamen  are  generally  competent  witnesses  for  each  other  in  suts  (or 
wages  ;  even  where  the  defence  may  turn  upon  embezzlement  or  other 
fraudulent  misconduct.  Hoyt  p.  Wildfire,  (3  John  R.  518.)  Lewis  ». 
Davis,  (3  John  R.  17.)  The  objection  goes  simply  to  their  credit  Ibid. 
Spurr  V,  Pearson,  (1  Mason  R.  104.)  Thompson  ».  Collins,  (4  Bos. 
&  Puller,  347.)  Judge  Peters  seems  to  have  held  a  different  doctrine  ; 
or  at  least  refused  them  as  witnesses,  where  the  seamen  have  a  common 
mterest  m  contest,  as  m  cases  of  embezzlement,  contribution  for  negli- 
gence, dtc.  Thompson  r.  The  Ship  Philadelphia,  (1  Peters  Adm.  210.) 
See  also  Powell  v.  The  Betsy,  (2  Brown  Penn.  R.  350.) 

The  master  has  been  held  an  incompetent  witness  in  a  suit  against 
the  ship,  as  well  as  against  the  owner  generally,  in  favour  of  the  latter, 
upon  the  ground  of  his  having  an  interest  in  being  personally  re^x>nsible 
for  the  wages  of  the  seamen.  Jones  r.  The  Phoenix,  (1  Peters  Adm.  R. 
201,)  Atkins  ».  Burrows,  (Id.  244.)  Malone  v.  BeU,  Id.  139.  See  The 
Hope,  (2  Gallis.  R.  48.)  Galloway  r.  Morris,  (3  Ycates  R.  445.)  Ar- 
nold  ».  Anderson,  (2  Yeates  R.  93.) 
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Tbe  course  of  pleading  to  be  adopted  by  the  dffeodaiiC 
depends  upon  the  form  of  the  plaintiff's  declaration,  accord- 
ing to  the  general  rules  and  distinctions  respecting  actionsr 
of  debt,  covenant,  and  assumpsit,  of  which,  tbe  considera- 
tion *does  not  properly  belong  to  a  Treatise  on  a  single  [*486] 
branch  of  the  law. 

In  addition  to  the  methods  of  recovering  wages  before  men- 
tioned, and  in  order  to  give  greater  facility  to  the  recovery 
thereof,  an  act  of  parliament  was  passed  in  the  69lh  year  of  the 
leign  of  his  late  Majesty,  (which  will  be  found  in  the  Appendix) 
whereby  authority  is  given  to  Justices  of  the  Peace,  on  the  com- 
plaint of  persons  who  have  served  on  board  any  vessel  trading 
from  any  place  in  England  to  parts  beyond  the  seas,  or  to  any 
other  place  in  Great  Britain,  and  where  the  sum  in  question 
does  not  exceed  201.  to  summon  the  master ^or  owner,  &c. 
and  to  order  payment,  and  cause  the  amount  to  be  levied 
by  distress  and  sale  of  the  goods  of  the  party,  or  of  the  ves- 
sel or  its  tackle  or  furniture  (o).  The  Act  gives  a  power  of 
appeal  to  the  Court  of  Admiralty  under  the  restrictions  therein 
mentioned  (p),  and  appears  to  provide  that  seamen  shall  not  de 
prive  themselves  of  its  benefit  by  any  clause  in  their  ^contract ; 
and  casts  the  burthen  of  producing  the  written  contract  on 
the  master  or  owners  (j)  and  reserves  all  pre-existing  reme- 
dies (r). 

It  does  not  extend  to  Scotland  («).  Its  continuance  was 
limited  to  seven  years  from  tbe  2d  July  1319  {t) ;  but  it  has  been 
continued  for  seven  years  more  by  a  subsequent  statute  {u). 


&' 


o)  59  Oeo,  3.  e.  58.  a.  1. 

)  Id.  9. 3. 
q)  Id.  8.  a 
r)  Id.  8.  4 


[8)  Id.  8.  5. 
It)  Id.  8.  7. 

[u)  7  Geo.  4.  c  59. 


A  receipt  in  full  for  wages  given  by  a  seaman  is  not  conclusive  upon 
his  claim  ;  but  is  only  prima  facie  evidence,  liable  to  be  rebutted  and 
overturned.  Thome  v.  White,  (1  Peters  Adm.  R.  178.)  Jackson  v, 
Wbite;(Id.  179.)  Whiteman  v.  The  Neptune,  Id.  182.— Harden  v. 
Gordon,  (2  Mason  R.  541.)  See  also  Ensign  v.  Webster,  (I  John  Cas. 
145.)  House  v.  Low,  (2  John  R.  378.)  Tobey  v.  Barber,  (5  John  R. 
ea.)  Stockpole  V.  Arnold,  (11  Mass.  R.  27.)  Tucker  v.  Maxwell,  (U 
Mass.  R.  143.) 
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FORM  OF  A  BOTTOMRY  BOND. 


KNOW  ALL  HEN  by  these  presents,  that  I,  A,  B,  commander  and 
two-thirds  owner  of  the  ship  Exeter^  for  myself,  and  C  D.  remaining 
third-owner  of  the  said  ship,  am  held  and  firmly  bound  unto  E.  F,  in 
the  penal  sum  of  two  thousand  pounds  sterling,  for  the  payment  of  which 
well  and  truly  to  be  made  unto  the  said  E.  F.  his  heirs,  executors,  ad- 
ministrators, or  assigns,  I  hereby  bind  myself,  my  heirs,  executors  and 
administrators,  firmly  by  these  presents.  Intoitness  whereof  I  have 
hereunto  set  my  hand  and  seal»  this  14th  day  of  December,  in  the  year 
of  our  Lord  1796. 

WHEREAS  the  above  bound  A,  B:  hath  taken  up  and  received  of 
the  said  E,  F,  the  full  and  just  sum  of  one  thousand  pounds  sterling, 
which  sum  is  to  run  at  respondentia  on  the  block  and  freight  of  the  ship 
Extter^  whereof  the  said  il.  B.  is  now  master,  from  the  port  or  road  of 
JBombay  on  a  voyage  to  the  port  of  London,  having  permission  to  touch, 
stay  at,  and  proceed  to  all  ports  and  places  within  the  limits  of  the 
Toyage,  at  the'rate  or  premium  of  tweniy-five  per  cent,  (25  per  cent.) 
for  the  voyage.  •  In  consideration  whereof  usual  risks  of  the  seas,  rivers, 
enemies,  fires,  pirates,  &c.  are  to  be  on  account  of  the  said  E,  F,  And 
for  the  further  security  of  the  said  E,  F.  the  said  A.  B.  doth  by  these 
presents  mortgage  and  assign  over  to  the  said  E.  F,  his  heirs,  execu- 
tors, administrators,  and  assigns,  the  said  ship  Exeter,  and  her  freight, 
together  with  all  her  tackle,  apparel,  &c.  And  it  is  hereby  declared 
that  the  said  ship  Exeter  and  her  freight  is  thus  assigned  over  for  the 
security  of  the  respondentia  taken  up  by  the  said  A.  B.  and  shall  be  de- 
livered to  no  other  use  or  purpose  whatever,  until  payment  of  this  bond 
ijs  first  made,  with  the  premium  that  may  become  due  thereon. 

NOW  THE  CONDITION  of  this  obligation  is  such,  that  if  the 
above  bound  vl.  £.  his  heirs,  executors,  or  administrators,  sliall  and  do 
well  and  truly  pay,  or  cause  to  be  paid  unto  the  said  E.  F,  or  to  his  at- 
tornies  in  London  legally  authorized  to  receive  the  same,  their  executors, 
administrators,  or  assigns,  the  full  and  just  sum  of  1000/.  sterling,  being 
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the  prioeipal  of  this  bond,  together  with  the  premium  whieh  aImJI  be- 
come due  thereapoD,  at  or  before  the  eipiration  o£m$uty  days  after  tin 
safe  arrival  of  the  said  ship  Exeier  at  her  moorings  in  the  river  JlUmes, 
or  in  case  of  the  loes  of  the  said  ship  Exeter^  such  an  avarage  as  bj 
custom  shall  nave  become  due  on  the  salrage,  then  this  obligation  to 
be  void  and  of  no  effect,  otherwise  to  remain  in  full  Ibroe  and  rirtoe. 
Having  signed  to  three  bonds  of  the  same  tenor  and  date,  the  one  of 
which  being  accomplished,  the  other  two  to  be  void  ^nd  of  no  effect. 

A.  B,  for  self  ^  n  a\ 
and  a  » .•  §  ^**  **•' 
Signed,  sealed,  and  delivered,  where  \      a  H 

no  stamped  paper  is  to  be  had,  >      «  *|^* 

In  the  presence  of  ) 


*  Id  ikis  bond  the  occmsioB  of  borrowing  th«  money  is  not  exprMwd,  bat  il»  mamj  wit 
ID  raalitj  borrowed  to  refit  the  $hip,  whicb  being  on  a  vojage  from  Bemgal  to  Ltmim  wae 
obliged  to  pat  back  to  Bomhay  to  repair.  See  The  Ex  iter,  WhUfard^  1  Rob.  A.  R. 
176.  The  occasion  tberelbre  of  borrowing  the  money  gave  the  leader  the  seenrityof  the 
entire  iatercst  of  the  ship.  Bat  thia  bond,  aHhoogfa  expremed  to  be  aancmad  by  the 
ftr  hioMelf  and  the  other  part-owner,  wanid  doI  bind  the  other  put-owner  penqaafi/j 
less  he  had  by  a  previous  deed  authorized  the  master  lo  execute  such  a  bond  tor  him.  See 
fortZ.  ch.  l.sof. S. 


Wo.  n. 

FORM  OF  A  BOTTOMRY  BILL. 

TO  ALL  MEN  TO  WHOM  THESE  PRESENTS  SHALL  COME. 
I,  A.  B.  of  Bengal,  marmer,  part-owner  and  master  of  the  ship  called 
the  Exeter,  of  the  bprtben  of  five  hundred  tons  and  opwarda,  now 
riding  at  anchor  in  Table^Bay  at  the  Cape  of  Good  JEhpe,  send  greet- 
ing : 

WHEREAS  I,  the  said  A.  B.  part-owner  and  master  of  the  afore- 
said ship  called  the  Exeter,  now  in  prosecntion  of  a  Tojage  Irom  Boh 
gal  to  the  por^  of  London^  having  pat  into  Table-Bay  for  the  poipote 
of  procuring  provisions  and  other  supplies  necessary  for  the  ooBttoua- 
tion  and  performance  of  the  voyage  aforesaid  am  at  this  Ume  necessi- 
tated to  take  up  upon  the  adventure  of  the  said  ship  cdled  the  JBcefcr, 
the  sum  of  one  thousand potmds  sterling  monies  of  €hreiit  BrUmn,  for 
setting  the  said  ship  to  sea,  and  furnishing  provisions  and  necessaries 
for  the  said  voyage,  which  sum  C  I>.  ofthe  Capeof  Qwtd  Hope, 
master  attendant,  hath  at  my  request  lent  unto  me,   and  supplied  me 
with  at  the  rate  of  twdve  hundred  and  twenty  pounds  sterling  for  tbe 
said  one  thousand  pounds,  being  at  the  rate  of  one  hundred  and  twemtf' 
two  pounds,  for  every  hundred  pounds  advanced  as  aforesaid,  during 
the  voyage  of  the  said  ship  from    Table-Bay  to   London.     NOW 
KNOW  YE,  that  I,  the  said  A.  B,  by  these  presents,  do,  (or  me,  my 
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execuitNTB,  and  administratorfl,  covenant  and  grant  to  and  with  the  said 
C  D.  that  the  said  ship  shall,  with  the  first  convoj  that  shall  offer  torn 
England  after  the  date  of  these  presents,  sail  and  depart  for  the 
port  of  London^  there  to  finish  the  voyage  aforesaid.  And  I,  the  said 
,4.  B,  in  consideration  of  the  sum  of  one  thousand  pounds  sterling  to 
me  in  hand  paid  hy  the  said  C  D.  at  and  heforethe  sealing  and  de- 
livery of  these  presents,  do  herehy  bind  myself,  my  heirs,  executors  and 
administrators,  my  goods  and  chattels,  and  particolariy  the  said  ship^ 
the  tackle  and  apparel  of  the  same,  and  also  the  freight  of  the  said 
ship  which  is  or  shall  become  due  for  the  aforesaid  voyage  from  Ben^ 
gal  to  the  port  of  London,  to  pay  unto  the  said  C.  D.  his  executors, 
administrators,  or  assigns,  the  sum  of  tufelve  hundred  and  twenty 
pounds  of  lawful  British  money,  within  thirty  days  next  after  the  safe 
arrival  of  the  said  ship  at  the  port  of  London  from  the  same  intended 
voyage. 

AND  I,  the  said  A.  B,  do,  for  me,  my  executors,  and  administra- 
tors, covenant  and  grant  to  and  with  the  said  O.  D.  his  executors  and 
administrators,  by  these  presents,  that  I,  the  said  A.  B.  Bt  the  time  of 
sealing  and  delivering  of  these  presents,  am  a  true  and  lawful  part- 
owner  and  master  of  the  said  ship,  and  have  power  and  authority  to 
charge  and  engage  the  said  ship  with  her  freight  as  aforesaid,  and  that 
the  said  ship,  with  her  freight,  shall  at  all  times  after  the  said  voyage, 
be  liable  and  chargeable  for  the  payment  of  the  said  twelve  hundred  and 
twenty  pounds^  according  to  the  true  intent  and  meaning  of  these  pre* 
sents. 

AND  lastly,  it  is  hereby  declared  and  agreed  by  and  between  the 
said  parties  to  these  presents,  that  in  case  the  said  ship  shall  be  lost, 
miscarry,  or  be  cast  away  before  her  arrival  at  the  said  port  of  London 
from  the  said  intended  voyage,  that  then  the  payment  of  the  said  twtht 
hundred  and  twenty  pounds  shall  not  be  demanded,  or  be  recoverable 
bf  the  said  O.  D.  his  executors,  administrators,  or  assigns,  but  shall 
cease  and  determine,  and  the  loss  thereby  be  wholly  borne  and  sustain- 
ed by  the  said  C  D,  his  executors,  and  administrators,  and  that  then 
and  from  thenceforth  every  act,  matter,  and  thing  herein  mentioned  on 
the  part  and  behalf  of  the  said  A.  B.  shall  be  void,  any  thing  herein 
contained  to  the  contrary  notwithstanding. 

IN  WITNESS  WHEREOF  the  parties  have'interchange- 
aWy  set  their  hands  and  seals  to  four  bonds  of  this  tenor  and 
date, one  of  which  being  paid,  the  others  to  be  null  and  void. 

At  the  Cape  of  Good  Hope,  this 
15th  day  of  November,  in  the  year 
of  our  Lord  one  thousand  seven 
hundred  and  ninety-seven. 

Witness,     J  G.  H,  A.  B.  (L.  S.) 
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No.  III. 

THE  FORM  OP  A  RESPONDENTIA  BOND  ON  A  VOYAGE  TO 

THE  EA8T  INDIES. 

KNOW  ALL  HEN  by  these  presento,  that  we,  James  FtUr  Ftaron, 
commander  of  the  ship  Bebndere^  in  the  service  of  the  koDoasafale  East 
India  Company,  and  Feter  Douglas  of  Fiizroy-9gwart,  are  held  and 
firmly  bound  lo  Ham  Busk  of  New  Broad&trut,  Lamdm,  mereiiant, 
in  the  sum  or  penalty  oi  fifteen  hundred  pounds  of  good  and  luwful 
money  of  Qreat  Britain,  to  be  paid  to  the  said  Hans  Busk,  or  to  his 
certain  attorney,  executors,  administrators,  or  assigns ;  to  vYnch  pay- 
Bient  well  and  truly  to  be  made,  we  bind  ourselves,  jointly  and  separate- 
ly, our  heirs,  executors,  and  administrators,  firmly  by  these  presents.  Seal- 
ed with  our  seals,  dated  this/o«WA  day  of  Jtfioty,  in  the  fort f^rst  year 
of  the  reign  of  our  Sovereign  Lord  George  the  Third,  by  the  grace  of 
God,  of  the  United  kingdom  of  Great  Britain  and  Ireland  King,  de- 
fender of  the  faith,  and  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  one. 

WHEREAS  the  above-named  Hans  Busk  has,  on  the  day  of  the 
date  above-written,  advanced  and  lent  onto  the  said  James  Peter  JVa- 
ron  and  Peter  Douglas,  the  sum  of  seven  hundred  and  fifty  pounds, 
upon  the  goods  and  merchandizes  and  effects  laden  and  to  be  laden  on 
'  board  the  good  ship  or  vessel  called  the  Beluidere,  of  tlie  burthen  of 
987  tons  or  thereabouts,  now  riding  at  anchor  in  the  river  of  Thames, 
outward-bouinl  to  China,  and  whereof  •/a]n£5  Peter  Fearon  is  comman- 
der, by  his  acceptance  of  a  bill  of  exchange  to  that  amount  al  (our 
months  date  for  the  account  of  them  the  said  James  Peter  Fkaron  and 
Peter  Douglas:  NOW  THE  CONDITION  of  this  (Obligation   is 
such,  that  if  the  said  ship  or  vessel  do  and  shall  with  all  conrenieBt 
speed  proceed  and  sail  from  and  out  of  the  said  river  of  Thames  on  a 
voyage  to  any  port  or  place,  ports  or  places  in  the  East  Indies,  Ciino, 
Persia,  or  elsewhere  beyond  the  Cape  of  Good  Hope,  and  from  thence 
do  and  shall  sail,  return,  and  come  back  into  the  said  river  of  J%aakts 
at  or  before  the  end  and  expiration  of  thirty-six  calendar  months,  to  be 
accounted  from  the  day  of  the  date  above  written,  and  there  to  end  her 
said  intended  voyage  (the  dangers  and  casualties  of  the  seas  e^^cepted) ; 
and  if  the  said  James  Peter  Fearon  and  Peter  Douglas,  or  either  of 
them,  their  or  either  of  their  heirs,  executors,  or  administrators,  do  and 
shall,  within  thirty  days  next  after  the  said  ship  or  vessel  shall  be  arri- 
ved at  her  moorings  in  the  said  river  of  Thames  from  her  said  intended 
voyage,  or  at  or  upon  the  end  and  expiration  of  the  said  thirty*siz  cal- 
endar months,  to  be  accounted  as  aforesaid  (which  of  the  said  times 
shall  first  and  next  happen),  well  and  truly  pay  or  cause  to  be  paid  onto 


APPENDIX.   No.  IV.  403 

« 

the  flaid  Ham  Busk,  his  executors,  administrators,  or  assigns,  the  full 
sam  of  one  thousand  and  twenty  pounds  of  Itfwful  money  of  Greed  Bri* 
tain,  together  with  thirteen  pounds  ten  shiJUngs  of  like  money  per  cal- 
endar mottth  for  each  and  e? ery  calendar  month,  and  so  proportionably* 
for  a  greater  or  lesser  time  than  a  calendar  month,  for  all  such  time 
and  so  many  calendar  months  as  shall  be  elapsed  and  run  out  of  the 
said  thirip'six  calendar  months,  over  and  above  twenty  calendar  months, 
to  be  acGOimted  from  the  day  of  the  date  above  written,  or  if  in  the 
said  voyage^  and  within  the  said  thirty^six  calendar  months  to  be  ac« 
counted  as  aforesaid,  an  utter  loss  of  the  said  ship  or  vessel  by  dre,  ene- 
mieSy  men  of  war,  or  any  other  casualties  shall  unavoidably  happen,  and 
the  said  James  Peter  Fearon  and  Peter  Douglas,  their  heirs,  execu- 
tors, or  administrators,  do  and  shall  within  six  calendar  months  next 
after  such  loss,  well  and  truly  account  for  (upon  oath  if  required)  and 
pay  unto  the  said  Hans  Busk,  his  executors,  administrators,  or  assigns, 
a  juat  and  proportionable  average  on  all  the  goods  and  effects  of  the 
said  James  Peter  Fearon  carried  from  England  on  board  the  said  ship 
or  Teasel,  and  the  net  proceeds  thereof,  and  on  all  other  goods  and  ef- 
fects which  the  said  James  Peter  Fearon  shall  acquire  during  the  said 
voyage  for  or  by  reason  of  such  goods,  merchandizes,  and  effects,  and 
which  shall  not  be  unavoidably  lost,  then  the  above  written  obligation 
to  be  void  and  of  none  effect,  else  to  stand  in  full  force  and  virtue. 


No.  IV. 

THE  FORM  OF  AN   INSTRUMENT  OF   HYPOTHECATION   OF 

SHIP  AND  CARGO. 

KNQW  all  to  whom  this  instrument  of  bond  and  bill  of  maritime  risk 
and  bottomry  may  come,  that  in  the  year  from  the  birth  of  our  Lord 
Jesus  Christ,  1801,  on  the  3lBt  day  of  the  month  of  January;  in  the 
city  of  Lisbon,  in  my  office  personally  appeared  Jacomo  Mazzola,  cap- 
tain of  the  Imperial  ship  called  the  (rratifudine,  whom  I  know  to  be 
the  real  person  ;  and  he  declared  to^me  the  notary  in  the  presence  of 
the  witnesses  hereinafter  mentioned,  that  within  twenty-four  hours  af- 
ter the  arrival  of  hb  said  ship  at  London,  or  any  other  port,  and  previ- 
ous to  beginning  to  make  any  delivery  of  the  cargo  at  the  port  afore- ' 
said,  or  any  other  port,  that  he  the  captain  or  whomsoever  may  act  in 
lieu  of  him,  or  in  the  case  of  his  absence,  or  perform  the  duties  of  his 
said  quality,  shall  or  will  pay  by  this  bill  of  risk,  sea  exchange,  and  bot- 
tomry, to  Francis  Manoei  Calvert,  professed  in  the  order  of  Christ,  or 
to  his  order,  the  sum  of  5273/.  12s,  sterling,  principal  and  pnminm  of 
risk  and  sea  exchange,  at  the  rate  of  16  per  cent,  the  Vrhich  principal 
he  acknowledged  to  have  received  here  of  the  said  Francis  Manoei 
Calvert,  in  the  good  current  money  of  this  kingdom^  under  th0  denom« 
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inttioii  of  tnie  mad  legidmtte  mone j  of  tea  exchBogt  ind  bottoavy,  ofl 
Iho  hull,  keel,  and  appurtenances  of  the  afeceeaid  ship,  and  UKrewhli  to 
supply  the  wants  of  the  repairs^  caulking,  and  of  the  eaigo  of  the  same, 
on  which  he  had  eflectifely  invested  it ;  the  nid  CSs&wrt  takaf  vpoa 
himself,  and  in  consideration  of  the  aforesaid  premium  of  16  pa-  €aU, 
▼olootarily  agreed  for  and  settled  between  them,  to  nm  the  een  imk  on 
the  said  hull,  keel,  and  apparfenances,  and  cargo  of  dm  said  dsp,  in 
her  ensaing  voyage,  which  the  said  captain  is  aboat  pmsBcwling  tern 
this  port  of  Lisbon  to  that  of  Lend&n  .*— these  being  the  risks  which 
the  aforesaid  Francis  Manoel  Calvert  takes  on  himself,  and  »  to  mo, 
such  as  of  the  sea,  winds,  fire,  stranding,  and  shipwreck,  enefflies,  sod 
false  friends,  detentions  of  princes,  and  reprizals,  daring  the  wbde  of 
said  Toyage,  excepting  nerertheless  those  of  barratry  of  the  master, 
and  of  average  as  well  particular  as  general,  the  which  are  expressly 
excluded ;  the  which  risk  shall  commence  to  run  from  the  hour  the 
ship  shall  heare  her  first  anchor  to  set  sail  from  this  port  to  that  of  Lo»- 
don,  and  shall  cease  in  twenty-four  hours  after  having,  come  to  an  an- 
chor :  and  for  the  ready  payment  of  the  aforesaid  suor,  he  the  captahi 
binds  himself,  and  his  effects  in  general,  does  and  fands,  both  in  actoaJ 
possession  and  future,  and  by  special  mortgage  the  cargo,  freights  doe, 
or  that  may  become  due ;  and  in  case  of  failure  of  the  prompt  pay- 
ment in  due  time,  he  binds  himself  under  this  clause  of  mortgage  to 
pay  to  him  or  his  order,  for  all  the  delay  until  full  payment,  at  and  aP 
ter  the  rate  of  siz  per  cent,  per  annum ;  and  there  being  also  present 
Andrew  Bducci,  mate  of  the  said  ship,  by  whom  It  was  declared,  that 
in  case  of  the  absence  of  the  aforesaid  captain,  he  bound  Jumaelf  u> 
fblfil  the  contents  of  this  bond  tbey  thus  executed  and  accept,  after 
these  presents  being  read  to  them,  and  I  the  notary  in  the  name  of 
whomsoever  it  may  concern  being  absent ;  to  all  v^bich  were  witnesses 
present,  Joav  Pedro  Rocks,  who  also  acted  as  interpreter  as  well  ibr 
the  captain  as  for  the  mate,  he  being  there  vice-consul,  and  Jfinwel 
JEugenio  Coetho,  who  together  with  the  parties  signed  thereto.     J.  J^igt 
de  Almeida  Rorig  the  notary  wrote  it :  Jacomo  Masscoia,  Andrmo  Bd^ 
lucci,  Joav  Pedro  Roeks,  Manoel  Evgtnio  Coetho;   and  Jl  Joge  ie 
Almeida  Rorig,  notary  public  of  notes  in  the  city  of  Lisbon  and  its 
district  of  his  Royal  Highness  the  Prince  Regent  our  lord,  whom  God 
preserve,  caused  this  instrument  to  be  transcribed  ffona  my  book  of 
notes,  to  which  I  refer  myself,  and  have  subscribed  it,  and  signed  1%  in 
public  form.^ 

In  testimony  of  the  truths 

JOGE  DE  ALMEIDA  RORia 

Whose  hand  writing  is  certified  by  • 

FRANGK  ARJBOUIN, 

Vioe^ConsnL 
Francis  Mmotl  Cahert. 
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ARTICLB8  OF  AGRCEMENT  BETWEEN  THE  MASTER  AND 

MARINERS. 

JT  18  iMreby  agree4  betweeo  the  master,  seamen,  and  mariners  of  the 

•hip  now  bound  for  the  port  of 

and  •  the  master  or  commander  of  the  said  ship, 

THAT  in  consideration  of  the  monthly  or  other  wages  against  each 
respectire  seaman  or  mariner's  name  hereunto  set,  they  severally  shall 
and  will  perform  the  above-mentioned  voyage ;  and  the  said  master  doth 
hereby  agree  with  and  hire  the  said  seaman  and  mariner's  for  the  said 
voyage  at  such  monthly  wages,  to  be  paid  pursuant  to  the  laws  of  Chreat 
Britain ;  and  they  the  said  seamen  and  mariner's  do  hereby  promise 
and  oblige  themselves  to  do  their  duty,  and  obey  the  lawful  commands 
of  their  officers  jrh  board  the  said  ship  or  boats  thereunto  belonging,  as 
become  good  and  faithful  seamen  and  mariners,  and  at  all  places  where 
the  said  ship  shall  put  in  or  anchor  during  the  said  ship's  voyage,  to  do 
their  best  endeavours  for  the  preservation  of  the  said  ship  and  cargo, 
and  not  to  neglect  or  refuse  doing  their  duty  by  day  or  night ;  nor  shall 
go  out  of  the  said  ship  on  board  any  other  vessel,  or  be  on  shore  under 
any  pretence  whatsoever,  till  the  voyagt  is  ended  and  the  ship  discharged 
of  her  cargo,  without  leave  first  obtained  of  the  master,  captain,  or 
commanding  officer  on  board  ;  and  in  default  thereof  they  freely  agree 
to  be  liable  to  the  penalties  mentioned  in  the  Act  of  Parliament,  made 
in  the  second  year  of  the  reign  of  King  George  the  Second,  intitled. 
An  Act  for  the  better  Regulation  and  Government  of  Seamen  in  the 
Merchants'  Service;  and  the  Act  made  in  the  thiitynseventh  year  of  His 
present  Majesty's  reign,  intitled.  An  Act  for  preventing  the  Desertion 
of  Seamen  from  British  Merchant  Ships  trading  to  His  Modesty's  CoU 
onies  and  Plantations  in  the  West  Indies :  And  it  is  further  agreed  by 
the  parties  to  these  presents,  that  twenty  four  hours  absence,  without 
leave,  shall  be  deemed  a  total  desertion,  and  render  such  seamen  and 
mariners  liable  to  the  forfeitures  and  penalties  contained  in  the  Acta 
above  recited ;  that  each  and  every  lawful  command  which  the  said 
master  shall  think  necessary  to  issue  for  the  effectual  government  of 
the  said  vessel,  suppressing  immorality  and  vice  of  all  kinds,  be  strictly 
complied  with  under  the  penalty  of  the  person  or  persons  disobeying 
forfeiting  his  or  their  whole  wages  or  hire,  together  with  every  thing 
belonging  to  him  or  them  on  board  the  said  vessel :  And  it  is  further 
agreed.  That  no  officer  or  seaman,  or  person  belonging  to  the  said  ship, 
shall  demand  or  be  entitled  to  his  wages,  or  any  part  thereof,  until  the 
arrival  of  the  said  ship  at  the  above-mentioned  port  of  discharge,  and 
her  cargo  delivered,  nor  leas  than  twenty  days  in  case  the  seaman  is 
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not  emplojed  in  the  delirerj  :  And  it  is  hereby  further  agreed  between 
the  master  and  officers  of  the  said  ship.  That  wbateyer  mpparel  fiinii- 
ture  and  stores,  each  of  them  maj  receive  into  their  cbarge,  belonging 
fo  the  said  ship,  shall  be  accounted  for  on  her  Ketom ;  and  in  case  anj 
thing  shall  be  lost  or  damaged  through  their  carelessness  or  inaufficiencT, 
it  shall  be  made  good  bj  such  officer  or  seaman  by  whose  means  it  may 
luippen  to  the  master  and  owner  of  the  said  ship :  And  whereas  it  ia, 
customary  for  the  officers  and  seamen  on  the  ship's  return  home  in  the 
river,  and  during  the  time  their  cargoes  are  deiireringy  to  go  on  shore 
each  night  to  sleep,  greatly  to  the  prejudice  of  such  ship  and  freight- 
ers; be  it  further  agreed  by  the  said  parties,  That  neither  officer  nor 
seaman  shall,  on  any  pretence  whatsoever,  be  entitled  to  such  indul- 
gence, but  shall  do  their  duty  by  day  in  discharge  of  the  caigo,  and 
keep  such  watch  by  night  as  the  master  or  commainder  of  the  said  ship 
shall  think  necessary,  in  order  for  the  preservation  of  the  above :  And 
whereas  it  often  happens  that  part  of  the  cargo  is  embezzled  after  be- 
ing delivered  into  lighters,  and  as  such  losses  are  nade  good  by  the 
owners  of  the  ships ;  be  it  therefore  agreed  by  these  presents,  Thai 
whatever  officer  or  seaman  the  master  shall  think  proper  to  appoint, 
shall  take  charge  of  the  cargo  in  the  lighters,  and  go  with  the  same  to 
the  lawful  quay,  and  there  deliver  his  charge  to  the  ship's  husband,  ex 
his  representative,  or  see  the  same  safely  weighed  at  the  King's  beam, 
and  in  consequence  of  their  true  fidelity,  such  officer  or  seaman  ^shall 
be  entitled  to  two  shillings  and  sixpence  each  lighter,  exclusive  of  their 
monthly  pay  ;  and  should  it  so  happen  that  lighters  are  detained  a  con- 
siderable time  at  the  quay  before  they  can  be  unloaded,  such  officer  and 
seaman  so  appointed  shall  in  that  case  be  entitled  to  two  shillings  and 
sixpence  for  every  twenty-fowr  hours,  exclusive  of  their  said  montbly 
pay ;  that  each  seaman  and  mariner  who  shall  well  and  truly  perform 
the  abovementioned  voyage  (provided  always  that  there  be  no  plunder- 
age, embezzlement,  or  other  unlawful  acts  committed  on  the  said  ves- 
seFs  cargo  or  stores)  shall  be  entitled  to  their  wages  or  hire  that  may  be- 
come due  to  him,  pursuant  to  this  agreement ;  that  for  the  due  perfimn- 
ance  of  each  and  every  the  above  mentioned  articles  and  agreements, 
and  acknowledgment  of  their  being  voluntary  and  without  compulsion, 
or  any  other  clandestine  means  being  used,  the  said  parties  have  hereto 
subscribed  their  names,  the  day  and  month  set  opposite  to  their  respective 
names. 
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Wo.  VI. 


STIPULATION  FOR  THE  RETURN  OF  A  SHIP. 


MARY  ANN. 


I2th  January,  1814. 


ON  which  day  Bogg  exhibited  as  proctor,  and  made  himself  a  party 
for  George  Goodwin  Hope,  master  of  the  said  ship  Mary  Ann,  an4  pro- 
duced for  sureties  Josiah  Calmer  of  Weeping  High'Street^  ncathe- 
matical  instrument  maker,  and  James  PoweU  of  the  same  place,  under- 
taker, whoy  submitting  themselves  to  the  jurisdiction  of  this  Court, 
bound  themselves,  their  heirs,  executors  and  administrators  for  the  said 
George  Goodwin  Hope,  in  the  sum  of  six  hundred  and  eighlyfour 
pounds  of  lawful  money  of  Cfreai  Britain,  being  double  the  appraised 
value  of  two  eighth  parts  of  the  said  ship,  unto  William  Fennings  of 
RoodrLane,  Fenckurch-street,  London,  merchant,  and  Philip  Fennings 
of  Harwich,  in  the  county  of  Essex,  owners  of  the  said  two  eighth 
parts  or  shares  of  the  said  ship,  for  the  return  of  the  saidjship,  to  the 
amount  ofthe  shares  of  the  said  William  Fennings  and  Philip  Fennings  ; 
and  unless  they  shall  so  do,  they  do  hereby  severally  consent  that  excu- 
tion  shall  issue  forth  against  them,  their  heirs,  executors  And  adminis- 
trators, goods  and  chattels,  wheresoever  the  same  shall  be  found,  to  the 
value  ofthe  sum  aforementioned ;  which  caution  the  said  surrogate  re- 
ceived on  the  report  o£  John  Crickett,  marshal  of  this  Court,  as  to  the 
sufficiency  of  the  said  sureties,  and,  at  the  petition  of  Bogg,  decreed 
t jic  said  ship  to  be  released  frcwi  the  arrest. 

Present, 

BEDFORD. 
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No.  vn. 

FORM  OP  A  CHARTER  PARTY. 

THIS  CHARTER  PARTY  of  affreightment,  indented,  made  and 
fulJjrconcladed  upon,  this  day  of  in  the  year  of  cmr  Lord  one 
ihoiuand  eight  hundred  and        between  owner  of  the  good 

•f  tie  burthen  of        tons,  or  thereabouts,  now  lying  in  the  harbour  of 

whereof  is  at  present  master,  on  the  one  part,  and 

on  tie  other  part,  witnesseth,  that  the  said  for  the  coosiderar 

atioo  hereafter  mentioned,  ha    letten  to  freight        the  aforesaid 
with  the  appurtenances  to  her  belonging,  for  a  voyage  to  be  made  by 
che  said  where  she  is  to  be  discharged  (the  danger  of  the  seas 

excepted  :)  And  the  said  do     by  these  presents  coTcnant  and 

agree  with  the  said  in  manner  following,  that  is  to  say,  that  the 

said  in  and  during  the  voyage  aforesaid,  shall  be  tight,  staunch 

and  strong,  and  sufficiently  tackled  and  apparelled  with  all  thing? 
necessary  for  such  a  vessel  and  voyage  :  and  that  it  shall  and  may  be 
lawfuf  for  the  said  agents  or  factors,  as  well  at         as  at  to 

load  dnd  put  on  board  the  said  loading  of  such  goods  and  mer- 

chandize as  they  shall  think  proper,  contraband  goods  excepted. 

IN  consideration   whereof,  the  said  do     by  these  pr^ents 

Itgree  with  the  said  well  and  truly  to  pay,  or  cause  to  be  paid, 

unto  in  full  for  the  freight  or  hire  of  the  said  and  appor* 

tenaoces,  the  sum  of  and  so  in  proportion  for  a  less  time,  as  the 

^id  shall  be  continued  in  the  aforesaid  service,  in        days  after 

}ier  return  to  or  in        days  after  the  said  voyage  shall  be  other- 

wise, in  any  mapner  whatsoever,  determined  and  notice  thereof  to  the 
said  •    And  the  said  do    agree  to  pay  the  charge  of  victu- 

alling and  manning  said  and  port  charges   and  pilotage 

during  said  voyage,  and  to  deliver  said  on  her  return  io 

ix)  the  owner  aforesaid  or        order. 

And  to  the  true  and  feithful  performance  of  all  and  singular  the  cove- 
nants, payments  and  agreements  aforementioned,  each  of  the  parties 
aforenamed  binds  and  obliges  himself,  his  executors  and  adnunistraton 
in  the  penal  sum  of  dollars,  firmly  by  these  presents.    In  witness 

whereof,  the  parties,  aforesaid  have  hereunto  interchangeably  set  their 
bands  and  seals,  the  day  and  year  abore  written. 

Signed,  sealed  and  delivered,  1 
in  presence  of  us,    J 
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Ho.  Tin. 

VaSLU  OF  A  flHiPPINa  PAPER. 

IT  IS  AtffifiBD^  between  the  master  and  seamen  or  mariners  of  the 

master^  now  bonnd  from  the  port 
of  for  THAT  in  consideration  of  the 

monthly,  or  other  wages,  against  each  respective  seaman  or  mariner's 
name  hereunto  set,  they  severally  shall  and  will  perform  the  above  men- 
tioned voyage ;  and  the  said  master  doth  hereby  agree  with,  and  hire 
the  said  seamen  or  mariners  for  the  said  voyage,  at  such  monthly  wages 
or  prices,  to  be  paid  pursuant  to  this  agreement,  and  the  laws  of  the 
Congress  of  the  United  States  of  America,  and  the  custom  and  usage 
of  the  port  of  And  they,  the  said  seamen  or  mariners  do  here* 

by  promise  and  oblige  themselves,  to  do  their  duty,  and  obey  the  lawful 
commands  of  their  officers  on  board  the  said  vessel)  or  on  board  the 
boats  thereunto  belonging,  as  becomes  good  and  faithful  seamen  or 
mariners ;  and  at  all  places  where  the  said  vessel  shall  put  in,  or  anchor 
at,  during  the  said  voyage,  to  do  their  best  endeavours  for  the  preserva- 
tion of  the  said  vessel  and  her  cargo,  and  not  to  neglect  or  refuse  doing 
their  duty  by  day  or  night,  nor  shall  go  out  of  the  said  vessel,  on  board 
any  other  vessel,  or  on  shore,  under  any  pretence  whatsover,  without 
leave  first  obtained  from  the  captain,  or  commanding  officer  on  board. 
That  in  default  thereof  they  will  be  liable  to  the  penalties  mentioned 
in  the  act  of  Congress,  for  the  government  and  regulation  of  seamen 
in  the  merchants'  service,  in  which  it  is  enacted,  "  That  if  any  seaman 
or  mariner  shall  absent  himself  from  on  board  the  ship  or  vessel,  with* 
out  leave  of  the  master,  or  officer  commanding  on  board ;  and  the  mate, 
or  other  officer  having  charge  of  the  log-book,  shal)  make  entry  therein 
of  the  name  of  such  seaman  or  manner,  on  the  day  on  which  he  shall 
so  absent  himself;  and  if  such  seaman  or  mariner  shall  return  to  his 
duty  within   forty-eight  hours,  such  seaman  or  mariner  shall  forfeit 
three  days'  pay  for  every  day  which  he  shall  so  absent  htmself,  to  be 
deducted  out  of  his  wHges;  but  if  any  seaman  or  mariner  shall  absent 
himself  for  more  than  forty-eight  hours  at  one  time,  he  shall  forfeit  all 
the  wages  due  to  him,  and  all  his  goods  and  chattels  which  were  on 
board  the  said  ship  or  vessel,  or  in  any  store  where  they  may  have  been 
lodged  at  the  time  of  his  desertion,  to  the  use  of  the  owners  of  the  ship 
or  vessel ;  and  moreover  shal)  be  liable  to  pay  to  him  or  them,  aU 
damages  which  he  or  they  may  sustain,  by  being  obliged  to  hire  other 
seamen  or  mariners  in  his  or  their  place.     And  it  is  further  agreed, 
by  both  parties,  that  each  and  every  lawful  eommand  which  the  said 
master  shall  think  necessary  hereafter  to  issue,  for  the  effectual  govern- 
ment of  the  said  vessel,  suppressing  immorality  and  vice  of  all  kinds 
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be  strictlf  eooplkd  vlth,  onder  the  pe&alt j  of  tbe  penoo  or 
duobeyinz,  iorieiung  his  or  tbeir  whole  wiges,  or  hire,  togeiher  w.\ 
ererr  thing  bebnzing  to  him  or  them,  on  board  said  resaeL  jl<i  ..' 
tj  fmriker  agrttd^  That  no  officer  or  tpanwn.  beioaginf  to  the  SLi  *&-- 

sel,  shall  demand  or  be  entitled  to  hia  wages,  or  anj  part  tberecc  ^=:.- 
the  arrira]  of  the  said  Tessel,  at  the  port  of  her  discfaEr^^  i^t 

her  carfo  delivered. 

Ajid  it  is  further  agretd,  between  the  master  and  officers  cr'  he  sL-i 
▼esel,  that  whaterer  apparel,  furniture  and  stores,  each  of  Uisn.  xiir 
receire  into  their  charge,  belonging  to  said  Tcssel,  shaD  be  accocrtfi 
for  on  her  retam ;  and  in  case  anr*  thing  shall  be  loei  or  damaj^Mi 
throogh  their  carelessness  or  insafficiencr,  it  shall  be  vide  good  by 
such  officer  or  seaman  bj  whose  means  it  mT  happen,  lo  the  master 
and  owner  of  the  said  ressel.     And  whereas  it  19  cTEStomarr  hr  ih* 
officers  and  seamen  on  the  ressel 's  return  home,  in   the  harbov,  and 
whilst  her  cargo  is  delirerrog,  to  go  on  shore  each  night  to  ^e^,  grtat- 
ly  to  the  prejudice  of  such  vessel  and  freighters :  Be  it  furtkrr  a^fd, 
hj  the  said  parties,  that  neither  officer  or  seaman,  shall,  on  any  pr?- 
tence  whatsoever,  be  entitled  to  such  indulgence,  but  shall  do  xIku 
duty  by  day  in  discharge  of  her  cargo,  and  keep  such  watch   by  ni^ht 
as  the  roaster  shall  think  proper  to  order,  for  the  preserration  of  \lx 
tame.     And  whereas  it  often  happens  that  part  of  the  cargo  is  emhez" 
zlcd  after  being  safely  delivered  into  lighters ;  and  as  snch  losses  are 
made  good  by  the  owners  of  the  vessels — Be  it  therefore  agreed,  by 
these  presents,  that  whatever  officer  or  seaman  the  master  shaA  think 
proper  to  appoint,  shall  take  charge  of  her  cargo  in  the  lighters,  and  go 
with  it  to  the  lawful  key,  and  there  deliver  his  cargo  to  the  vessels  bus- 
band,  or  his  representative  or  see  the  same  safely  landed.     That  each 
seaman  and  mariner  who  shall  well  and  truly  perform  the  ftbovemen- 
tioned  voyage  (provided  always  that  there  be  no  plunderage,  embezzle- 
ment, or  other  unlawful  acts  committed  on  the  said  vessel's  car^  or 
stores)  shall  be  entitled  to  the  payment  of  the  wages  or  hire  that  may 
become  due  to  him,  pursuant  to  this  agreement,  as  to  their  names  is 
severalljr  tfffixed  and  set  forth. 

For  the  due  performance  of  each  and  every  of  the  abovementiontKl 
articles  and  agreements,  and  acknowledgment  of  their  being  voluntary 
and  withont  compulsion,  or  any  other  clandestine  means  being  osed. 
agreed  to  and  signed  by  us ;  and  in  testimony  thereof,  we  have  each 
and  every  one  of  us  affixed  our  hand^,  the  month  and  day  against  our 
names  affixed,  and  in  the  year  of  our  Loro  one  thousand  eight  hon- 
dred  and 


APPENDIX.    No.  YIII. 


<0t 


"1 


a  ^s- 


i 

*  1 


-\~ 


c  n 

s  * 

e 


r 

119 

O 


o  a    ^ 


«  5 


s     1    • 


04 

o 


M»»M*«aUiaMNaaaHM 


OP 


B 
04 

m 
8 

■ 


76 


SOS  APPENDIX.    No.  IX. 

« 

No.  tK. 
FORM  OF  A  BILL'  OF  SALE  OF  A  REGISTERED  SHIP. 
TQ  all  people  to  whom  ibis  preaent  bill  of  sale  shall  come, 

BEND   GREETING. 

Know  ye,  that        the  said  for  and  in  consideration  of 

to^  in  handy  well  and  truly  paid,  at  or  befbre  the  ensealing  and 

delivery  of  these  presents,  by  the  receipt  whereof  doheieby 
acknowledge,  and  therewith  fully  aqfd  Entirely  satisfied  and  content- 
ed, have  granted,  bargained  and  sold,  and  by  these  presents  do  grant, 
bargain  and  sellnnto  the  said  all  the  hull  or  body  ai  the  good 

together  with  all  and  singular  her        now  Tying  at        and 
at  the  port  of  the  certificate  of  whose  registry  is  as  ibllows,  riz, 

IN  pursuance  of  an  act  of  the  Congress  of  the  United  States  of 
America^  entitled^  "  An  act  concerning  the  registering  and  recordit^  e/ 
Mps  or  vessels**  having  taken  and  subscribed  the  required  by 
the  said  act ;  and  having        that  only  owners  of  the  ship  or  «> 

sel  eaOed  the  of  whereof  is  at  Resent  master , 

AR<7  is  a  citizen  of  the  United  States        and  thai  the  scad  skip  or  vessd 
^as        And      having  certified  that  the  said  ship  or  vessel  hoi        defk 
and    mast ;  and  that  her  length  is  her  breadth  her  depth 

and  that  she  measures  tons  ;  thai  she  is  has 

onJ  head;  and  the  said  having  agreed  to  the  description 

and  admeasurement  above  specified^  and  sufficient  security  hoeing  been 
given,  according  to  the  said  act,  the  said  has  been  duhf  ngiUtred 

at  the  port  of  •       . 

Given  under      hand    and  seal  at  the  port  of  this 

day  of  in  the  year  one  thousand  eight  hundred  and 

TO  HAVE  AND  TO  HOLD,  the  said  granted  and  bargsiaed 
and  premises,  with  all  the  appurtenances,  unto  the  said     *    heirs, 
executors,  administrators  or  assigns,  to        only  prpper  use,  benefit  and 
behoof  forever.     And        the  said        do  avouch        to  be  the  Inie  and 
lawful  Qwner  *  of  the  said         and  her  appurtenances,  and  have  in 
full  power,  good  right,  and. lawful  authority,  to  dispose  of  the  sid 
and  h^r  appurtenances  in  manner  as  aforesaid.     And  fiirtberroore, 
*  tl^ie  said        do        hereby  covenant  and  agree  to  Warrant  and  de- 
fend the  said        and  appurtenances,  against  the  lawful  claims  and  de- 
n&ands  of  all  persons  whatsoever,  unto      tl\e  said  In  witness 

whereof        the  said        ha  *    hereunto  set         hand    and  seal    tbe 
day  of       in  the  year  of  our  Lord  one  thonsand  eight  hundred 
and 

Signed,  sealed  and  delivered,  > 
in  presence  of  us,  ) 


»••■    i 
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Wo.  X. 

FORM  OF  A  BILL  OF  SALE  OF  AN  EMIOLLED  SHIP. 

TO  all  peo{de  to  whom  this  present  bill  of  sale  shall  omne, 

SEND   GREETTNG. 

KNOW  YE,  that  the  said  for  and  in  consideration 

of  to  in  hand,  well  and  truly  paid,  at  or  before  the  ensealing  and  de- 
livery of  these  presents,  by  the  receipt  whereof  do  hereby 
acknowledge,  and  therewith  fally  and  entirely  satisfied  and  con* 
tented,  have  granted,  bargained  and  sold,  and  by  these  presents  do 
grant,  bargain  and  sell  unto  the  said  all  the  hull  or  body  o^  the 
good  together  with  all  and  singu^fr  her  now  lying  at  and 
at  the  port  of  the  certificate  of  whose  enrolment  is  as  follows,  vis. 
No.  ENROLMENT,  in  conformity  to  an  act  of  ike  Congress 
of  the  United  States  of  America,  entitled  "  an  act  for  enrolling  and 
licensing  ships  or  vessels  to  be  employed  in  the  coasting  trade  and  fisher 
rieSy  and  for  regulating  the  same.** 

having  taken  or  subscribed  the  required  by 

the  said  act,  and  having  thai  diizen  of  the  United  States, 

sole  owner  of  the  ship  or  vessel  caHed  the  of  whereof 

is  present  master,  and  as  he  hath  is  a  citizen  of  the  United  States, 

and  that  the  said  ship  or  vessel  was  and  having  certified 

that  the  said  ship  or  vessel  has        deck        and        mart        and  that 
her  length  is  her  breadth  her  depth  and  that  she  mea* 

sures         tons;  that  she  is        has        and        head;  and  the 

said  having  agreed  to  the  description  and  admeasurement  abooe 

specified,  and  sufficient  security  having  b§en  given,  according  to  the  said 
act,  the  said  has  been  duly  enrolled  at  the  port  of 

Given  under        hand      and  seal     '  at  the  port  of        this        day 
of        in  the  year  one  thousand  eight  hundred 

TO  HAVE  AND  TO  HOLD  the  said  granted  and  bargained 

and  premises,  with  the  appurtenances,  unto  the  said        heirs,  ex*' 
eeutors,  administrators  or  assigns,  to        only  proper  use,  benefit  and 
behoof  forever.    And        the  said        do  avouch        to  be  the  true  and 
lawful  owner    of  the  said        and  her  appurtenances,  and  have  in 
full  power,  good  right,  and  lawful  authority  to  dispose  of  the  said 
and  her  appurtenances  in  manner  as  aforesaid.    And  furthermore 
the  said        do        hereby  covenant  and  agree  to  warrant  and  defend 
the  said        and  appurtenances,  against  4he  lawful  claims  and  demands 
of  all  persons  whatsoever,  unto        the  said 

In  witness  whereof,        the  said      '  ha    hereunto  set        hand 
and  seal    the    day  of     in  the  year  of  our  Lord  one  thousand  eight 
hundred  and 

Signed,  sealed  and  delivered,  Sfc. 
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Sec   I.  Bt  it  OMtUiJ.  ipr.  Tlial  .hlpn  u 
Imwd  («gldAr«iII>]' Ti{iu«  of  lliv  >(.!,  enliik-il    "  Vn  =c;   :;.>r  T>j.v-jm: 
Atl4  ciMritig  tctacU,  reguIaUDg  ilic  coaumg  i 
pOK*,"  aii<l  thow!  wliJch,  aflcr  |^  last  d^> 
rogulereil  punmut  U)  UiU  *c4,  uti)  do  uilier,  ^ 
flolt'  ijiuUfied,  accotiling  to  Uv.  (or  CArrjii^  uii  di>.'  l  .  - 
fittierica,  or  nic  of  Ibcin,]  •luQ  be  dcniimiiiaU-il  >diI  •',• 
Tc*4-U  o(  ihe  United  Sutes,  cuiillcd  to  ttie  txttitrfiis  nn 
jacrtarniog  to  sucli   »hij»  of   re)^!?  :    Prori-h  '    "" 
codtiouu  tq  cnjiy  the  aaxa^  longei  tlian  titer  tl 
uWDod,  auil  ta  tw  cotnmftuilcd  be,  *  cilixen  or  < 

Sec.  'i.  Thai  ftlti[)s  or  rcsscU  built  wiilitu  iin.  i.u...  . 
before,  or  al\cr,  tbv  (bartli  of  iuly,  oac  thousand  w<  . 
KCvcHly-m,  Mid  belonging  wbullj  lu  s  cilixen  or  citizen 
bffilt  witlijn  the  Slid  Blales,  hut,  OR  the  Rixtccnih  tfj)    -. 
jcat  one  tliouMuid  fcveti  bundrcd  anil  ei^liiy-nior. 
thenceforth  conlinuiog  to  belong,  to  a  citizen  or  ctliz>  -> 
>lii[ia  or  tgugIm  nliicli  may  hcreif\cr  be  cafluroJ  in  ■■'■ 
.zuit  til  citizeiy,  uiiil  lawfully  coa<I<:mnniI  as  pri?' 
may  l>c,  adjudged  lo  be  forfeited  lor  a  Lil-hcIi  <  i 
_Stiite9,  being fflwllv  owned  by  b  citizen  orciti^-: 
■nay   be  registered  its  UcrcinttAer  directed  ;    / 
nliip  or  vcsoel  sball  be  entitled  to  lie  so  regiti' 
the  benofitg  thereof,  if  owned  id  whole,  or  in  ; 
United  States,  who  usually  rc?iitcs  iu  a  futui^:i 
linuance  of  Buch  residence,  uuleifs  sukih  ciii/'  i. 
consul  of  the  United   Siati.-s,  or  un  agcut  t\>r 
liouBc   of  trade  or  oopartiicrvbip,  condl^liii^' 
(Latus,  actually  carrying  on  trade  within  iIim  b  j, 
J'url/Ki;    That  no  ship  or  vessel,  built  iriilm, 
to  the  said  Gixlcuulh  day  of  May,  which  vm  ^ 
in  part,  by  a  cltivicn  or  citizens  of  the  I'nitu'l  - 
of  bciug  registered,  by  tirlue  of  any  transfer   ■ 
which  may  hereafter   be   made,  unless  bywr. 

i'raviikcl,  ncrcrHirUss,  That  ^|iis  nhnll  not  be  couMme^l  Uj  j.rt-*tjii  U,t 
rcgisicritig  anew  of  any  ship  or  vessel  which  wan  bdois  tB^nQad,giii' 
nuant  la  iho  act  before  mentioned, 

See-  3-  That  every  tilup  or  vessel,  hereafter  to  htr  reo]    <  . 
as  is  heiciii(Ll\er  provijoil,)  ahull  be  registered  by  the  i 
■lisirict   in  which  ahull  he  con  i  pre  h  rude  (I  ihc  port  Iq  >. 

:i>scl  shall  belong  al  the  time  of  her  rt.-gi»ttr,  wlui.b  i>'.<i.  riLm  >.- 
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deemed  to  be  that,  at  or  nearest  to  which  the  owner,  if  there  *bc  bnt 
cue,  or,  if  more  th&n  one,  the  husband,  or  acting  and  managing  owner 
of  such  ship  or  vessel,  usually  resides.  And  the  name  of  the  said  ship 
or  vessel,  and  of  the  port  to  which  she  shall  so  belong,  shall  be*painte4 
on  her  stern,  on  a  black  ground,  in  white  letters,  of  not  less  than  three 
inches  in  length.  And  if  any  ship  or  vessel  of  the  United  States  shall 
be  found  without  having  her  name,  and  the  name  of  the  port  to  which 
she  belongs,  painted  in  manner  aforesaid,  the  owner  or  owncfs  shall 
fr)rfeit  fifly  dollars ;  one  half  to  the  person  giving  the  information  there- 
of, the  other  half  to  the  use  of  the  United  States. 

Sec.  4.  That,  in  order  to  the  registry  of  any  ship  or  vessel,  nn  oath 
or  affirmation  shall  be  taken  and  subscribed  by  the  owner,  or  by  one  of 
the  owners,  thereof,  before  the  officer  authorized  to  make  such  registry, 
who  is  hereby  empowered  to  administer  the  same^  declaring,  according 
to  the  best  of  the  knowledge  and  belief  of  the  person  so  swearing  or  af- 
firming, the  name  of  such  ship  or  vessel,  her  burthen,  the  place  where 
she  was  built,  if  built  within  the  United  States,  and  the  year  in  which 
she  was  built ;  and  if  built  within  the  United  States  before  the  said 
sixteenth  day  of  May,  one  thousand  seven  hundred  and  eighty-nine,  that 
she  was  then  owned  wholly,  or  in  part,  by  a  citizen  or  citizens  df  the 
United  States ;  and,  if  not  built  within  the  said  slates,  that  she  was,  on 
the  said  sixteenth  day  of  May,  and  ever  since  hath  continued  VS  he, 
the  entire  property  of  a  citizen  or  citizens  of  the  United  States ;  or 
that  she  was,  at  some  time  posterior  to  the  time  when  this  act  shall  take 
effect,  (specifying  the  said  time,)  captured  in  war  by  a  Citizen  or  Citi- 
zens of  the  said  states  and  lawfully  condemned  as  prize,  (producing  a  * 
copy  of  tlie  sentence  of  condegination,  authenticated  in  the  usual  forms,) 
or  that  she  has  been  adjudged  to  be  forfeited  for  a  breach  of  the  laws 
of  the  United   States,  producing  a  like  copy  of  the  sentence  whereby 
she  shall  have  been  so  adjudged,)  and*declaring  his  or  her  name,  and 
place  of  abode,  and,  if  he  or  she  be  the  sole  owner  of  tjie  said  ship  or 
vessel,'  that  such  is  the  case ;  or,  if  there  be  another  owner  or  other 
owners,  that  there  is  or  are  such  other  owner  or  owners,  specifying  his, 
.   her,  or  their,  name  or  numes,  and  place  or  places  of  abode,  and  that 
he,  she,  or  they,  as  the  case  may  be,  so  swearing  or  affirming,  is  or  are 
citiaens  of  the  United  States  ;  and  where  an  owner  resides  in  a  foreign 
country,  in  the  capaeity  of  a  consul  of  the  United  States,  or  as  anfagent 
for,  and  a  partner  in,  a  house  or  copartnership  consisting  of  citizens  of 
the  United  States  and  actually  carrying  on  trade  within  the  United 
States,  that  such  is  the  case,  and  that  there  is  no  subject  or  citizen  of 
any  foreign  prince  or  state,  directly  or  indirectly,  by  way  bf  trust,  con- 
fidence, or  otherwise,  interested  in  such  ship  or  vessel,  or  in  the  profits 
or  issues  thereof;  and  that  the  master,  or  commander  thereof,  is  a  cit- 
izen, naming  the  said  master  or  commander,  anti  stating  the  means 
whereby,  or  manner  in  which,  he  is  so  a  citizen.     Atod  in  case  any  of 
the  matters  of  fact  in  the  said  oath  or  affirmation  alleged,  which  shall 


aoa 
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luch  ciiixcni  or  at- 
I  bcinremcauoMd, 


In  wHhffi  ihe  knowlcdgo  of  the  puty  sa  evcsnns  m  4rrirmiti|[,'«)wl 

■at  be  Uac,  tbera  alimll   be  a  forfeUure  of  tbohip  or  rtaatJ,  tog«k*r 

Willi  ha  tackle,  fiuBiliirc,  aud  appand,  iii  mpcel  la  wliiiJi  the  mme 

tU&  litre  b««B  nmitr,  or  of  tlw  rtlno  ■bcna',  to  b«  rrcoreral,  wU 

U  of  mat,  of  tb*  penoa  by  «bo4n  «cb  oub  of  affiniattaa  ibaU 

!  |i&««  bncd  maiis :   Proridtd  attayi,  Tfau  it  tli«  nuict,  or  pcnonta*- 

I   H^  lbs  charge  or  commaod  of  ■«cli  atiip  or  rcsad,  ■htUJ  b«  viiiuB  (be 

^  diMrMtBlbreMtd  wbea  BppJNialioa  ihill  be  madt  for  tc*uieru)c  tbe  niM, 

I  be  ahall,  biciMl(|  nak*  Mib  or  affinnmion,  insicad  of  ifa«  said 

I  loucbing  bia  being  m  cilix«a,  and  ibc  ineaiu  whctcbr,  or 

whicb,  be  ia  so  a  citizen  :  in  whicfa  cate,  if  m  hat  the  satd  . 

penmn  having   tbe  caid  charge  or  cmamand,  iball  to 

aball  not  be  uue,  tbo  furfeiiaie  aforcMid  aliall  tint  )rc   Incmrri, 

shall,  biinadf,  Ibrreit  and  par,  by  icason  llwr' i  f 

Mad  dollara^:   And  praeutrd /urthrr,  Tliat  in 

I    set.  built  witbJD  ibe  United  Stales  piioc  to  ii< 

aforesaid,  which  was  not  then  ovnicd  by  a  nt./i  .■  vi  \iii.--n 

United  Stares,  bal  which,  by  virtue  ul'  a  uanxler 

izens.  shall  have  been  legistcred,  pureudnt  to  llie 

•-oath  or  affirmalion,  hereby  re(|uiTEd,  shall  and  way  he  raricd  a^ 
cording  to  the  truth  of  the  case,  aa  often  as  it  ehall  be  iai]Biaile  to  gruil 
a  atV  regiaier  for  sneh  ship  or  teasel. 

Sec.  5.  Tbat  it  thall  be  (he  dtitf  of  every  owner,  residem  fu'^io  tie 
United  Slates,  of  any  ship  or  vcMcJ,  to  which  a  certjfii" 
miry  be  granted,  (m  case  there  bo  mote  than  one  nuch  n 
to  the  collector,  who  may  bave  granted  the  same,   i: 
malion  with  that  hereinbefore  directed  to  he  taken  au-l  :jl--.:i:''-i 
by  the  owner  on  whose  appticBlion  such  cenificate  shall   bare  bean 
granted,  and  within  ninety  ilaya  aflcr  the  same  may  bave  been  >d  fraat> 
ed  :  which  oath  or  affirmation  may,  at  the  option  of  the  panv,  b»  taken 
subscribed,  either  beforn  the  said  collector,  or  before  tbe  calWiar 
of  some  other  diMricl,  or  a  judj^e  of  the  Supr^ma,  •>r  a  DivrvR-l.  Covri 
of  Ihe  United  States,  or  of  a  . Superior  Court  nf  -r  -  -  '   ■--■■•    rijo  trf 
some  OTIC  of  the  states.     And  if  such  oath  or  ^'>  i  be 

n,  subscribed,  and  transmitted,  as  is  h«rcii>  :  ii  law 

of  registry,  grsnied  to  such  ship  or  vessel,  a hn'  ,.f 

Seo.  6.  That  before  any  ship  or  vestet  shall  l»  -.'isU 

tc  measured  by  a  surveyor,  if  there  be  one,  or   :  naD 

appoint,  at  the  port  or  place  where  the  said  obiji  ,  xad 

if  there  lie  none,  by  such  person  as  the  collector  uf  ihu  diat^ici,  witkil 
which  ahe  may  be,  shall  appoint,  according  to  llin  iiilii  |iiailiiilwil  bf 
Ihe  forty-third  section  of  the  act  enlilled  "An  act  to  provide  ner* 
'  effectually  for  the  collection  of  the  duties  imposed  by  law  on  good*, 
wares,  and  merchandise,  imported  into  ilie  United  StaUa,  and  on  lb 
tonnage  of  ships  or  vessels."     And  the  officer,  or  person,  hjwhuBi  vocb 


APPEjroiX.    No.  XX.  607 

admeamremeiit  shall  be  made,  shall,  for  the  information  of,  and  as  a 
Touober  to,  the  officer  by  whom  the  registry  is  to  be  made,  grant  a  cer- 
tificate, specifying  the  built  of  such  ship  or  vessel,  her  number  of  decker 
and  masts,  her  [length,  breadth,  depth,  the  number  of  tons  she  mea- 
sures, and  such  other  particulars  as  are  usually  descriptive  of  the  iden- 
tity of  a  ship  or  vessel ;  and  that  her  name,  and  the  place  to  which  she 
belongs,  are  painted  on  her  stem,  in  manner  required  by  the  third  sec-- 
tjon  of  this  aet ;  whioh  certificate  shall  be  countersigned  by  an  owner, 
or  by  the  master  of  such  ship  or  vessel,  or  by  some  other  pesson  who 
shall  attend  her  admeasurement  on  behalf  of  her  owner  or  owners,  in 
testimony  of  the  truth  of  the  particulars  therein  contained  ;  without 
which  the  said  certificate  shall  not  bo  valid.  But,  in  all  case»  where  a 
ship  or  vessel  has  before  been  registered,  as  a  ship  or  vessel  ef  the 
United  States,  it  shaH  not  be  necessary  to  measure  her  anew,  for  the 
purpose  of  obtaining  another  register ;  except  such  ship  or  vessel  shalK 
have  undergone  some  alteration,  as  to  her  burthdn,  subsequent  to  the 
time  of  her  former  registry.  <• 

Sec  7.  That,  previous  to  the  registry  of  any  ship  or  vessel,  the  hus* 
band,  or  acting  and  managing  owner,  together  with  the  master  thereof, 
and  one  or  more  sureties,  to  the  satisfaction  of  the  collector  of  the  iia^ 
trict  whose  duty  it  is  to  make  such  registry,  shall  become  bound  to  the 
United  States,  if  such  ship  or  vessel  shall  be  of  burthen  not  excee/ling 
fifty  tons,  in  the  sum  of  four  hundred  dollars;  if  of  burthen  *above  fifly 
tons  and  not  exceeding  one  hundred,  in  the  sum  of  eight  hundred  doN 
lars ;  if  of  burthen  above  one  hundred  tons  and^not  exceeding  twa  httib* 
dred,  in  the  sum  of  twelve  hundred  dollars;  if  of  burthen  above  twa 
hundred  to^w-and  not  exceeding  three  hundred,  in  the  sum  of  sixteen 
hundred  dollars;  i^ndrif  of  burthen  exceeding  three  hundred*  tons,  in 
the  sum  of  two  thojQsand  dollars ;  with  condition,  in  each  case,  that  the 
certificate  of  sijeh  registry  shall  be  solely  used  for  the  ship  or- vessel, for 
which  it  is  granted,  and  shall  not  be  sold,  lent,  or  otherwise  disposed 
of,  to  any  person  or  persons  whomsoever ;  and  that,  in«case  such  ship 
or  vessel  shall  be  lost,  or  taken  by  an  enemy,  burnt,  or  broken  up,  or 
shall^be  otherwise  prevented  from '  returning  to  the  port  to  which  she 
may  belong,  the  said,  certificate,  if  preserved,  shall  be  delivered'  up, 
within  eight  days  after  the  arrival  of  the  master,  or  person  having  the 
chargeorcommandof  such  ship  or  vessel,  within  any  district  pf  the 
United  States,  to  the  collector  of  such  district;  and  that,  if  any  foreign- 
er, or«any  person  or  persons  for  the  use  and  benefit  of  such  foreigner, 
shall  purchase,  or  otherwise  become  entitled  to,  the  whole,  or  any  part 
or  share  of,  or  interest  in,  such  ship  or  vessel,  the  same  being  within 
a  district  of  the  United  States,  the  said  certificate  shall,  in  such  case, 
within  seven  days  after  such  purchase,  change  or  transfer  of  property, 
«be  delivered  up  to  the  collector  of  the  said  district ;  and  that  if 
any  such  purchase,  change,  or  transfer  of  property  shall  happen  when 


I 


Mfl^  ac  pcr»«Q  baiiaf  the  zkaxgt  m  c 

'    tnnrrf  (A  tte  regj^g  of  .. 

a  grxiurtl,  «)aU  uuic  r^Mju:  u  ^  - 
of  llie  laid  duiricL 


r^j  US  iDBy  be,  id  the  |i  < 

c  t)(  an  SCI  or  thi'  < 

J  "An  nctcoll':(■rJllll^  ..,..  .■ 
-lii]ii  ot  vc3»t'J!>,"   [inacTtiiij;  liere  liic  name,  ™ 
al.oilt,  or(h«|icrso[i  ty   wiiom  ilic  oiUi  or  ^; 
lja>'(r  iipcu  mudu]  liavlng  taken  or  subscribed  ' 
re<iuiri.-d  b>  l,hc  said  act,  niul   liikiin^  swam   i 
sla',  uid,  (f  more  (luii  mieo"  ncr,  adding  (lie  n  ,1 
llicnainn  wr  uamM,  occupation  or  oci-uiia  lions,  ji! 
of  llie  ollmr  owner  or  o"'ni*r8)  is  (or  are)  tlte  oiilj  ow  n-  ■ 
llii}  »li?i>  or  vuB8»d,C!illL'd  ihc  [inscrliiig  licre  licr  name]  oi    . 
l!ic!  |Hjrt  to  wliicTi  sht  m.iy  belong]  wliereof  [inseriitij   ' 
of  itie  mnslerl   is  at  present  master,  and   h  .1 
Sliiles,  and  v'mt  llie  snid  Bliip  or 'vessel  was  [k.- 
wlicro  lujlt]  and  [inserting  here,  the   name  iiiij 

porsim  bj' wliom  slie  shall  Ijove  iicen  surveyed  01  juHifiMrn  nj  i.mn.j 
cenirieij  tbal  iho  said  aliip  gr  vessel  lias  [iusening  here,  Iho  ntimlMT 
or  decks]  and  [inserting'  here,  the  number  ofmust*]  nud  iliar  licr  Icui^ih' 
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is  [inserting  here,  the  number  of  feet]  her  breadth  [inserting  here,  the 
number  of  feet]  her  depth  [inserting  here,  the  number  of  feet]  and 
that  she  measures  [inserting  here,  her  number  of  tons]  that  she  is 
[describing  here,  the  particular  kind  of  vessel,  whether  ship,  brigaii- 
tiike,  snow,  schooner,  sloop,  or  whatever  else,  together  with  her  built, 
and  specifying  whether  she  has  any,  or  no,  gallery  or  head.]  And  tlte 
said  [naming  the  owner,  or  the  master,  or  other  person  acting  in  behalf 
of  the  owner  or  owners,  by  whom  the  certificate  of  admeasurement 
shall  have  been  countersigned,  as  aforesaid]  having  agreed  to  the  des- 
cription and  admeasurement  above  specified,  and  sufficient  security 
having  been  given,  according  to  the  said  act,  the  said  ship  or  vessel  has 
been  duly  registered  at  the  port  of  [naming  the  port  where  registered.] 
Given  under  my  hand  and  seal,  at  [naming  the  said  port]  this  [inserting 
the  particular  day]  day  of  [naming  the  month]  in  the  year  [specifying 
the  number  of  the  year,  in  words  at  length :"]  Provided,  That  if  the 
master,  or  person  having  the  charge  or  command  of  such  ship  or  vessel, 
shall,  himself,  have  made  oath  or  affirmation  touching  his  being  a  citi* 
zen,  the  woiding  of  the  said  certificate  shall  be  varied  so  as  to  be  con- 
formable to  the  truth  of  the  case  :  Arid  provided.  That  where  a  new 
certificate  of  registry  is  granted,  in  consequence  of  any  transfer  of  a 
ship  or  vessel,  the  words  shall  be  so  varied  as  to  refer  to  the  former  cer* 
tificate  of  registry  for  her  admeasurement. 

Sec.  10.  That  it  shall  be  the  duty  of  the  secretary  of  the  treasury 
to  cause  to  be  prepared,  and  transmitted,  from  time  to  time,  to  the  col* 
lectors  of  the  several  districts,  a  sufficient  number  of  forms  of  the  said 
certificates  of  registry,  attested  under  the  seal  of  the  treasury,  and  the 
hand  of  the  register  thereof,  with  proper  blanks,  to  be  filled  by  the  said 
collectors,  respectively,  by  whom,  also,  the  said  certificated  shall  be 
signed  aftd  sealed,  before  they  shall  be  issued ;  and,  ^here  there  is  a 
.  naval  officer  at  any  port,  they  shall  be  countersigned  by  him ;  and 
where  there  is  a  survcyer,  but  no  naval  officer,  they  shall  be  counter- 
signed  by  him ;  and  a  copy  of  each  shall  be  transmitted  to  the  said  reg- 
ister, who  shall  cause  a  record  to  be  kept  of  the  same. 

Sec.  1 1 .  That  where  any  citizen  or  citizens  of  the  United  States  ^all 
purchase,  or  become  owner  or  6wners  of,  any  ship  or  vessel,  entitled  to  be 
registered  by  virtue  of  this  act,  such  ship  or  vessel  being  within  any  dis* 
trict,  other  than  the  one  in  which  he  or  they  usually  reside,  such  ship  or 
vessel  shall  be  entitled  to  be  registered  by  the  collector  of  the  district  where 
such  ship  oc  vessel  may  be,  at  the  time  of  his  or  their  becoming  owner  or 
owners  thereof,  upon  his  ox.  their  complying  with  the  provisions  hereinbe- 
fore prescribed  in  order  to  the  registry  of  ships  or  vessels :  And  the  oath 
of  affirmation  which  is  required  to  be  taken,  may,  at  the  option  of  such 
owner  or  owners,  be  taken,  either  before  the  collector  of  the  district, 
comprehending  the  port  to  which  such  ship  or  vessel  may  belong,  or 
before  the  collector  of  the  district  within  which  snob  ship  or  vessel  may 
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,  mwmHkelaa,  'That  wbnmar  «ikIi  Atp  «r  vvmH    «fcaA  am*e 
« tte  4i«lries,  eowprvhendiaf  Ibe  port  to  •rhKb  wttcb  «btp  W  »»■ 
tl  bdottg,  (Ik  ttftificMB  oTrapMrr.  wbtcti  chall  te«*  fens  ah* 
U  albnatU.  afadl  b«  Mimed  up  u>  ihe  eoOaclor  of  Mdi  A»> 
1,  who,  apod  Ibe  T«<|aiMle«  of  iht>  Kt,  in  nrde*  19  tbe  n^MttT  ''^ 
•  ar  TMcb,  beutg-  eooptied   with,  ■toll  gnat  a  new  oa*.  m  Gm 
afini;  uid  ilic  eaiificat»,  m  ddirered  ap,  «MI  fanb«itbtet»' 
I,  bj  lbeeoltecWr«lio*)imUi«envolt>«nBie,lot))eoaOaeiwto 
iedil;  udiT^swdfint  nKntWiueii  certifieaBafrap' 
•  ddi<rmd  op,  u  abD*e  ilifMtr^,  lb*  mmtr  «r  mwmit, 
*  of  MKh  ship  or  f  eaad,  it  ibc  lime  of  hw  'su4  •mtii 
;l  eanprobeiMring  the  port  Ui  «hicb  neb  ship  or  nairf 
fMeog',  flhsU,  fcrendl;,  IcN&it  the  sam  of  one  Inndnd  diDM^  H> 
>  reeovereil,  with  eoela  of  euU;  anil  the  nid  cwiMfcaig  ut  lop^ 
il  be  tbetic«fartb  roid.     Anil,  in  cam  any  of  Oie  nntton  of  ham 
Uw  said  oath  of  aJEmMlion  alleged,  vtiKtli  slmll  be  whIud  ibe  know- 
led^  of  ilie  party  ao  swearing  or  aflinnin?,  shall  not  bA  trae,  i)w*t 
I    riiall  be  a  furfriltire  of  ibe  ship  or  reasel,  log<;ihcT  with  hrr  tiektf.  f3f 
niturc,  and  nppgrH,  in  rwtpcet  to  which  ihe  saiiw  sluD  b^.' 
or  of  ilie  value  (Imeof,  to  be  reca<rerrd,  with  cods  nf  <tii 
n  bv  nlinm  Mich  oslh  or  affirmation  Ahull  hare  been  nm 

payi.  That  if  tlic  master,  or  pPrson  ' :  ''■■  '>--::      Lnn...i.iii«i™ 

of  such  ship  or  vessel,  nhall  be  »il!i<i' 

cation  shall  be  made  for  registerin)'  i 

oath  or  alBrmilian,  inHlesd  of  the  aai  :  .  . 

ixen,  and  the  means  wbcrchy,  or  mautiei  iti  Ht 

in  which  taee,  i(  what  the  aaid  maater,  or  person  harin^  ibe  aaid  cbafi* 

or  ooramuid,  shall  so  swear  or  affirm,  shall'  not  be  Inio,  the  torlUtan 

tforosaid  shall  not  b«  incurred,  but  he  shall,  himself,  (btfeit  uid  paft 

by  reason  thereof,  llie  sum  of  one  thousand  dollars. 

Sec.  I'i.  That  when  any  sliip  or  resee!, emitlod  lo  be  itf^i^ir'ted  fTTt- 
euant  to  this  aot,  shall  be  purchased  hy  an  ap^cni  or  a«o-i  < 
account  of,  a  citizen  or  titixens  of  the  United  Btaiea,  »<-.' 
I,  being  in  a  district  of  Uio  United  States  more  than  IJU 
taking  the  nearest  usual  route  hy  !nnd,  Ironi  the  one  coJi>['r<-i-.rii,jin; 
Hie  port  lo  which,  by  virtue  of  such  ptirchaM,  end  by  foreo  of  ihiv  act, 
such  ship  or  teasel  oiinhl'lo  be  deemed  lo  belong,  it  »hall  be  hwhil  fn 
the  colleclor  of  the  district,  where  such  ship  or  tess^I  may  be,  aad  he 
is  hereby  required,  upon  the  applieauan  of  such  a^ent  or  alliiirae]r,  M 
proceed  to  the  registering  of  the  soid  ship  or  vessel,  tl»  aiM  agaai  or 
attorney  lirst  complying,  on  bchnir,  and  in  the  stead  of.  ih*^  oum-r  ir 
owners  Uiercof,  with  the  reiiuisiies  prescribed  by  this  q  i 
the  registry  of  ships  or  vessels,  excepl  that  in  the  osDi  < 
which  shnll  lie  Mken  by  the  said  agent  or  SttoriKj,  ioilc^i  I 


'  wMna  Bpplf 
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or  affirming  that  he  is  owner^  or  an  owner,  of  such  ship  or  Tessel,  he 
shall  swear  or  affirm  that  he  is  agent  or  aitorney  for  the  owner  or  own- 
ers  thereof,  and  that  he  hath  bona  Me  purchased  the  said  ship  or  ve9» 
seJy  for  the  person  or  persons  whom  he  shall  name  and  describe  as  the 
owner  or  owners  thereof.  JPravided,  nevertheless j  That  whenever  such 
ship  or  vessel  shall  arrive  within  the  district  comprehending  the  port 
to  which  such  ship  or  vessel  shall  belong,  the  certificate  of  registry 
which  shall  have  been  obtained  as  aforesaid,  shall  be  delivered  up  to 
the  collector  of  such  district,  who,  upon  the  requisites  of  this  act,  in 
order  to  the  registry  of  ships  or  vessels,  being  complied  with,  shall  grant 
a  new  one,  in  lieu  of  the  first ;  and  the  certificate,  so  delivered  up,  shall 
forthwith  be  returned  by  the  collector,  who  shall  transmit  the  same  to 
the  collector  who  shall  have  granted  it.  And  if  the  said  first  mentiour 
ed  certificate  of  registry,  shall  not  be  delivered  up,  as  above  directed, 
the  owner  or  owners,  and  the  master  of  such  ship  or  vessel  at  the  time 
of  her  said  arrival  within  the  district  comprehending  the  port  to  which 
she  may  belong,  shall,  severally,  forfeit  the  sum  of  one  hundred  dollars, 
to  be  recovered,  with  costs  of  suit,  and  the  said  certificate  of  registry 
shall  be  thenceforth  void.  And  in  case  any  of  the  matters  of  fact  in 
the  said  oath  or  affirmation  alleged,  which  shall  be  within  the  knowl- 
edge of  the  party  so  swearing  or  affirming,  shall  not  be  true,  there  shall 
be  a  forfeiture  of  the  ship  or  vessel,  together  with  her  tackle,  furniture, 
and  apparel,  in  respect  to  which  the  same  shall  have  been  made,  or  of 
the  value  thereof,  to  be  recovered,  with  costs  of  suit,  of  the  person  by 
whom  such  oath  or  affirmation  shall  have  been  made :  Provided  alwaysy 
That  if  the  master,  or  person  having  the  charge  or  command  of  such 
ebip  or  vessel,  shall  be  within  the  district  aforesaid,  when  application 
shall  be  made  for  registering  the  same,  he  shall,  himself,  make  oath  or 
affirmation,  instead  of  the  said  agent  or  attorney,  touching  his  being  a 
citizen,  and  the  means  whereby,  or  manner  in  which,  he  is  so  a  citizen; 
in  which  case,  if  what  the  said  master,  or  person  having  the  said  charge 
or  command,  shall  bo  swear  or  affirm,  shall  not  be  true,  the  forfeiture 
aforesaid  shcdl  not  be  incurred,  but.  he  shall,  himself,  forfeit  and  pay,  by 
jreason  thereof,  the  sum  of  one  thousand  dollars. 

Sec.  13.  That  if  the  certificate  of  the  registry  of  any  ship  or  vessel 
shall  be  lost^  or  destroyed,  or  mislaid,  the  master,  or  other  person  hav- 
ing the  charge  or  command  thereof,  may  make  oath  or  affirmation,  be- 
fore the  collector  of  the  district  where  such  ship  or  vessel  shall  first  be 
afler  such  loss,  destruction,  or  mislaying,  who  is  hereby  authorized  to 
administer  the  same,  which  oath  or  affirmation  shall  be  of  the  form  fol- 
lowing :  *^  I  (inserting  here  the  name  of  the  person  swearing  or  affirm- 
ing) bting  master  (or  having  the  charge  or  command)  of  the  ship  or  ves^ 
sel,  caHed  the  [inserting  the  name  of  the  vessel]  do  swear  (or  affirm) 
that  the  said  ship  or  vessel  hath  been,  as  I  verify  believe,  registered,  €iC' 
cording  to  law^  by  tie  name  of  [inserting  again  the  name  of  the  vessel] 
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lf<'(«aanf  UHi(li«thei«)Mr«R$sMend]  iMek  artibrate  imm  kmm  Imt. 

I'(nr  iulrmftd,  or  tmmUmtimudiy  tmd  hy  mtrt  Mttdcat  ■a<£M<w  At 

I  vw  OH^  br,>  mrf  (ac«pi,  vhn*  tW  eeruficate  is  alkfwl  to  hncbecs 

I  dcMrojwl)  UUr  bk  »a^.  iff^mad  agy^.  "d  wilAim  my  ^mv.  aUI 

Ijh  iliffll  irf  «p  (b  (At  rtUktlm-  «/  tk  •AtrnX  m  «Uf A  it  voi  grmadi" 

ftlH^pib  or  sAnnboa  »bail  be  colHerilMtl  b*  the  pvir  ■■ki;  ilw 

^^^^■id  opoB  vmtk  e«di  or  kflnranlicM  haug  mtde,  ukd  ite  Olkar 

^^^^Hior  Ibis  act  in  order  lo  lb*  repatr;  of  riitpo  or  ««wofa,  bcn| 

BHPWmib,  ttataill  b«b«ral  for  ibe  enlteelor  of  ibe  dini.  kAro 

r  wIka  MKb  ooth  or  afimUina  io  node  to  grant «  atm  re^Nr,  avn- 

I  ioi;  Iboreia  diat  Um  sum  ii  iaaoMi  in  ibo  room  of  tho  aanhm.  or  de»> 

■  troyed.     Bot  in  aH  CMoa  wW*  ■  register  ■hall  be  grimed,  «•  faen  oC 

^Ihe  one  kMt  or  deslra*«d,  bjaar  alher  than  the  cullecinr-ar  ite  ditfrKi 

■%>  wbieb  the  ship  or  Teasel  iclitilly  betongs,  sodi  rr^ister  rinll,  MiUo 

I  ten  doje  after  her  itr«t  arrival  within  the  disuicl  to  which  ohe  bekio^ 

P  -bo  ddirerod  up  to  the  collecior  nf  taid  disuict,  obo  sh^, 

I  gnui  a  Dew  regialer  in  lieu  i(i«re'if.     And  io  ca«e  xUf.  moAci 

I   maniler  sbal)  neglect  lo  deliirr  op  each  regtdpr,  witltin  the  I 

I    nid,  be  shall  fuifeil  one  hoDilied  doliui;  and  lli«  fbnner  r 

f    become  null  and  toid- 

^     Sec.  14.  Tli»  wbEn  anjr  eliip  or  resael,  wbicb  idiatl  faa*e  beeo  t^»- 

'  t«red  |inrraaot  to  ilii»  act,  ot  the  act  hereby,  in  part,  repealed.  tbM,  m 

wliolei>r  in  part,  be  sold,  or  transferred  to  a  ciiixcn  or  eitiiens  nf  the 

Unttcd  Stuea,  or  ihnll  be  altered  in  furm,  or  bnrth-n,  by  bemg  lenfU)- 

ened,  or  built  upon,  or  t'rora  one  dcnominBtmn  to  anoiher,  by  the  nod* 

or  method  ofriffgiDgor  fiUiDg,  in  every  such  case  the  said  ibiparttaBd 

•hall  be  registered  inew,  hy  tier  fortner  Dame,  Bccoriling  to  the  dire^ 

liana  heraiobefore  contained,  (olherwiw  she  ehall  cease  to  Im  decawd  a 

L    ahip  or  rea»cl  of  the  United  States,)  and  her  former  certificate  of  r*g- 

I   Istiy  ehalj  be  dclitered  up  lo  the  collector  lo  vrhom  opplicoiioa  (omcti 

*    neir  registry  shall  be  made,  at  the  tinte  tlut  the  same  shall  bo  toadr,  U 

be  by  him  iransmilled  lollie  register  of  tho  treasury,  who  aball  eaussthi 

aume  to  be  cancelled.     And  inuierysiich  oaaoofsale  nr  KnanTt-r,  ihere 

shall  be  some  instrumcot  of  writing,  in  the  nMUreofabill  of  sale,  whicli 

gIidII  refiite,  at  length,  the  said  certilicale,  othcrwbe  tho  said  ehip  or  •O' 

HL-I  flhalt  be  incapable  of  being  so  registered  anew.  And  in  eroiy  ease,  io 

which  ft  fliip  or  ressel  is  hereby  required  lo  be  regixicred  aopw,  ITitic  Bhalt 

tiut  be  Bu  registered  anew,  she  ahall  oot  be  entitled  lo  any  u(  tlic^ovUegea 

or  Imiicfits  of  a  ship  or  ve«Nj|  of  the  United  Slates.     A  od  lurtbor,  if  kr 

■aid  rtirmcr  certilicaic  of  registry  shall  not  be  delivered  np,  aaaEurenid, 

except  wliere  the  same  mny  have  been  destrriyeil,  t<>-i,  iir  un>iiirnl)oaak 

\j  mislaid,  nnd  an  oatli  or  alfirmalion  llierool'  ^'f^-'  -df,9a 

Bloresaid,  the  owner  or  owners  of  such  eliip  '  •<  i  and 

pay  the  tuni  orfira  hundred  dollars,  to  be  rcoxu-  j  m^t. 
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Sec.  15.  That  wbcn  the  master,  or  person  having  the  charge  or  com- 
mand of  a  ship  or  vessel,  registered  pursuant  to  this  act,  or  the  act  here- 
by in  part  repealed,  shall  be  changed,  the  owner,  or  one  of  the  owners, 
or  the  new  master  of  snch  ship  or  vessel,  shall  repoit  such  change  to 
the  collector  of  the  district  where  the  same  shall  happen,  or  where  the 
said  ship  or  vessel  shall  first  be,  after  the  same  shall  have  happened,  and 
shall  produce  to  him  the  certificate 'of  registry  of  such  ship  or  vessel, 
and  shall  make  oath  or  affirmation,  showing  that  such  new  master  is  a 
citizen  of  the  United  States,  and  the  manner  in  which,  or  means  where- 
by, he  is  so  a  citizen ;  whereupon  the  said  collector  shall  endorse  upon 
the  said  certificate  of  registry  a  memorandum  of  such  change,  specify- 
ing the  name  of  such  new  master,  and  shall  subscribe  the  said  memo 
randum  with  his  name  ;  and,  if  other  than  the  collector  of  the  district 
by  whom  the  said  certificate  of  registry  shall  have  been  granted,  shall 
transmit  a  copy  of  the  said  memorandum  to  him,  with  notice  of  the 
particular  ship  or  vessel  to  which  it  shall  relate ;  and  the  collector  of 
the  district  by  whom  the  said  certificate  shall  have  been  granted,  shall 
make  a  like  memorandum  of  such  change  in  his  book  of  registers,  and 
shall  transmit  a  copy  thereof  to  the  register  of  the  treasury.     And  if 
the  said  change  shall  not  be  reported,  or  if  the  said  oath  or  affirmation 
shall  not  be  taken,  as  above  directed,  the  registry  of  such  ship  or  ves- 
sel shall  be  void,  and  the  said  master,  or  person  having  the  charge  or 
command  of  her,  shall  forfeit  and  pay  the  sum  of  one  hundred  dollars. 

Sec.  16.  That  if  any  ship  or  vessel  heretoibre  registered,  or  which 
shall  hereafter  be  registered,  as  a  ship  or  vessel  of  the  United*  States, 
shall  be  sold  or  transferred,  in  whole  or  in  part,  by  way  of  trust,  confi- 
dence, or  otherwise,  to  a  subject  or  citizen  of  any  foreign  prince  or 
state,  and  such  sale  or  transfer  shall  not  be  made  known,  in  manner 
hereinbefore  directed,  such  ship  or  vessel,  together  with  her  tackle, 
apparel,  and  furniture,  shall  be  forfeited  ;  Provided,  That  if  such  ship 
or  vessel  shall  be  owned  in  part  only,  and  it  shall  be  made  appear  to 
the  jury,  before  whom  the  trial  for  such  forfeiture  shall  be  had,  that  any 
other  owner  of  such  ship  or  vessel,  being  a  citizen  of  the  United  States, 
was  wholly  ignorant  of  the  sale  or  transfer  to^  or  ownership  of,  such 
for^n  subject  or  citizen,  the  share  or  interest  of  such  citizen  of  the 
United  States  shall  not  be  subject  to  such  forfeiture ;  and  the  residue 
only  shall  be  so  forfeited. 

Sec.  17.  That  upon  the  entry  of  every  ship  or  vtesel  of  the  United 
Slates,  firom  any  fbreign  port  or  place,  if  the  same  shall  be  at  the  port 
or  place  at  which  the  owner,  or  any  of  the  part  owners,  reside,  such 
owner  or  part  owner  shall  make  oath  or  affirmation,  that  the  register  of 
such  'ship  or  vessel  contains  the  name  or  names  of  all  the  persons  who 
are  then  owners  of  the  said  ship  or  vessel ;  or,  if  any  part  of  such  ship 
or  vessel  has  been  sold  or  transferred,  since  the  granting  of  such  regis- 
ter, that  such  is  the  case,  and  that  no  foreign  subject  or  citizen  hath, 
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I,  lo  tbe  like  e&cL  And  if  Um 
le,  or  tiM  BnMr  otcmubw 
U  rcfaM  lo  cwwror  kStib  ■>  afbcotid, 
e  cniiikd  to  Ibe  pniikget  oT  a  >bqi 


sucb   *fco  «r  It— J 
ibmI  of  tfaB  UcHHd 


!>.  Tlntinall 
af  *  iUp  or  rand,  akall  ddner  of  Um  re^iHcr  of  eocta  ^ 
agnwUe  lo  ike  profinoM  of  litis  «ci,  if  lo  the  colleoior  <<  tbt  dMnct 
wlMmtboniMriMH  b&r«  been  gtani«d.  the  «cud  tMUectiK  «h>lVtl>e»- 
ufioii,  caBcd  iIm)  boDd,»liicb  »lnJl  baiv  been  giTrn  bi  thcuseWyru^ 
ing  Hck  reginn  ;  or,  if  to  llw  collvclar  of  ant  i>lbcr  tliiCrkl.  «cb  ooi- 
lector  •IikII  grvni  to  ihe  aid  masUr,  oMnmaotJor,  or  ovtter,  >  rasrfiac 
acknowledgment,  lliat  such  register  lus  been  drlirered  to  Un,  %nd  th« 
tiine  trben ;  and  upon  weh  rocvipt  being  prodticn]  to  tb«  caPacMr  l»j 
whom  the  r«f  iMcr  was  grninod,  he  sliall  cancel  the  boad  of  tl»  \»ttj, 
as  ir  tbe  re^eter  had  been  remroiMl  lo  him. 

Sec.   lU.  That  Iha  collrcior  of  «uh  district  •hall  prcgmairvH  mnt- 
ber  itie  eerlilicates  of  rhe  registrT  by  liim  gnnicd,  brsiatuBC  a»ew  ai 

the  commcnc«mt''iii  of  eacbyear,  and  sbnll  eni--  -■'  -■  •'•  i  •-"-k" 

certificate,  in  a  tiook  to  t>c  kipl  for  thai  pur. 
Uiree  inonlba,  traasmit,  lo  ih(i  regisler  of  ib> 
certiRcat«3  which  shall  have  been  granted  L-r  : 
ber  of  eucbi 

Soc.  3U.  That  ercry  tihip  oi  rcswl  bnilt  ii 
the  fiAeitnth  day  ol  August,  one  tlioBsand  k' 
nine,  and  bclougiug  wholly,  or  in  part,  lo  the  < 
in  order  lo  be  cniitied  to  iho  beneliu  of  a  ■ 
the  United  States,  shall  be  recorded  in  ll>e  oU 
district  in  which  suck  ship  or  vessel  was  bm 
that  is  to  say  :  The  builder  of  every  suobelnn 
or  affirmation,  before  tiio  collector  ofsur! 
authorized  lo  adrntuister  the  same,  in  mannci 
here,  the  Dame  of  such   builder]    of  [inseii 
residence]  Mpvrigkt,  da  sttcar  {or   a^na)  ( 
kind  of  vessel,  u,  whether  ship,  brig,  siiriw, 
ever  else]  naiittd  [inserting  here,  iho  name  of  ihu  xLipor  ttiw>dj 
[insorlins  here,  iho  nuralrer  of  decks]  and  being,  in  Imgtk  ~ 
bore,  the  number  of  feet]  in  breadth   [inserting'    here,   iln?  i 
feci]  m  drjiih  [inserting  bore,  ihe  number  o\  l> 
aerting  here,  the  nuinhcr  of  ions]  /laving  [s\-. 
no]  galUrif,  and  [also  specifying  wbetbcir  any    ■ 


■be  Vaitai  Stales,  tftet 
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mcy  or  under  my  direcHon^  at  [namiiig  the  place,  county,  and  state]  m 
the  United  States^  in  the  year  [inserting  here,  the  number  of  the  jear ;"] 
which  oath  or  affirmation  shall  be  subscribed  by  the  p^'son  making 
the  same,  and  shall  be  recorded  in  a  book,  to  be  kept  by  the  said  col- 
lector for  that  purpose* 

Sec.  21.  That  the  said  collector  shall  cause  the  said  ship  or  yessei 
to  be  surveyed,  or  admeasured,  according  to  the  rule  prescribed  by  the 
forty -third  section  of  the  act,  entitled  ''  An  act  to  provide  more  effectu* 
ally  for  the  collection  of  the  duties  imposed  by  law  on  goods,  wares^ 
and  merchandise,  imported  into  the  United  States,  and  on  the  tonnage 
of  ships  or  vessels;"  and  the  person  by  whom  such  admeasurement 
shall  be  made,  shall  grant  a  certificate  thereof,  as  in  the  case  of  a  ship 
or  vessel  to  be  registered ;  which  certificate  shall  be  countersigned  by  the 
eaid  builder,  and  by  an  owner,  or  the  m'aster,  or  person  having  the  cook 
mand  or  charge  th^eof,  or  by  some  other  person,  being  an  agent  for 
the  owner  or  owners  thereof,  in  testimony  of  the  truth  of  the  partico* 
lars  therein  contained. 

Sec.  22.  That  a  certificate  of  the  said  record,  attested  under  the 
hand  and  seal  of  the  said  collector,  shall  be  granted  to  the  master  of 
every  such  ship  or  vessel,  as  nearly  as  may  be,  of  the  form  following: 
**  In  pursuance  of  an  act,  entitled  "  An  act  concerning  the  registering 
and  recording  of  ships  or  vessels,"  I  [inserting  here,  the  name  of  the 
collector  of  the  district]  of  [inserting  here,  the  name  of  the  district]  in 
the  United  States,  do  certify,  that  [inserting  here,  the  name  of  the  build'* 
er]  of  [inserting  here,  the  place  of  his  residence,  county,  and  state] 
having  sworn,  or  affirmed,  that  the  [describing  the  ship  or  vessel,  as  in 
the  certificate  of  record]  named  [inserting  here,  her  nase]  whereof 
[inserting  here,  the  name  of  the  master]  is  at  present  master,  was  built 
at  [inserting  here,  the  name  of  the  place,  county,  and  state,  where 
built]  by  him,  or  under  his  direction,  in  the  year  [inserting  here,  the 
number  of  the  year]  and  [inserting  here,  the  name  of  the  surveyor,  or 
other  person,  by  whom  the  same  admeasncement  shall  have  been  made] 
having  certified  that  the  said  ship  or  vessel  has  [inserting  here,  her 
number  of  decks]  is,  in  length  [inserting  here,  the  number  of  feet]  in 
breadth  [inserting  here,  the  number  of  feet]  in  depth  [ins^ting  here, 
the  number  of  feet]  and  measures  [inserting  here,  the  number  of  tons :] 
And  the  said  builder  and  [naming  and  describing  the  owner,  or 
master,  or  agent  for  the  owner  or  owners,  as  the  case  may  be,  by  whom 
the  said  certificate  shall  have  been  countersigned]  having  agreed  to  the 
said  description  and  admeasurement,  the  said  ship  or  vessel  has  been 
recorded,  in  the  district  of  [inserting  here,  the  name  of  the  district 
where  recorded]  in  the  United  States :  Witness  my  hand  and  seal,  this 
[inserting  here,  the  day  of  the  month]  day  of  [inserting  here,  the  name 
of  the  month]  in  the  year  [inserting  here,  the  number  of  the  year :"] 
which  certificate  shall  be  recorded  in  the  offite  of  the  said  cdlector. 
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and  a  duplicate  thereof  transmitted  to  the  register  of  the  treasorj  of  tbe 
United  States,  to  be  recorded  in  his  office. 

Sec.  23.  That  if  the  master,  or  the  name,  of  anj  ship  or  Tessel  so 
recorded,  shall  be  changed,  the  owner,  part  owner,  or  consignee,  of 
soch  ship  or  vessel,  shall  caase  a  memorandam  thereof  to  be  endorsed 
on  the  certificate  of  the  record,  by  the  collector  of  the  district,  where 
SQch  ship  or  vessel  may  be,  or  at  which  she  shall  first  arrive,  if  sach 
change  took  place  in  a  foreign  country ;  and  a  copy  thereof  slnH  be  en- 
tered in  the  book  of  records,  a  transcript  whereof  shall  be  transmitted, 
by  the  said  collector,  to  the  collector  of  the  district  where  soch  certiiicale 
was  granted  (if  not  the  same  person,)  who  shall  enter  tbe  same  in  his 
book  of  records,  and  forward  a  duplicate  of  such  entry  to  the  register 
of  the  treasury  of  the  United  States  ;  and,  in  such  case,  untii  the  said 
owner,  part  owner,  or  consignee,  shall  cause  the  said  memoraodam  to 
be  made,  by  the  collector,  in  manner  aforesaid,  such  ship  or  veasd  shall 
not  be  deemed,  or  considered,  as  a  vessel  recorded  in  pursoanee  of  t\ii3 
act. 

Sec.  24.  That  the  master,  or  other  person  having  the  command  or 
charge  of  any  ship  or  vessel,  recorded  in  pursuance  of  this  act,  ^al!, 
on  entry  of  such  ship  or  vessel,  produce  the  certificate  of  sach  record 
to  the  collector  of  the  district  where  she  shall  be  so  entered  ;  in  fidlore 
of  which,  the  said  ship  or  vessel  shall  not  be  entitled  to  the  privileges 
of  a  vessel  recorded  as  aforesaid  :  Provided  always^  and  he  ii  ftarthrr 
enacted,  That  nothing  herein  contained  shall  be  construed  to  make  it 
necessary  to  record,  a  second  time,  any  ship  or  vessel  which  shall  have 
been  recorded  pursuant  to  the  act  hereby  in  part  repealed :  bat  soch  re- 
cording shall  be  of  the  like  force  and  effect  as  if  made  punaant  to  this 
act. 

Sec.  25.  That  the  fees  and  allowances,  for  the  several  services  to  be 
performed  pursuant  to  this  act,  and  the  distribution  of  tbe  same,  shall  be 
as  follows,  to  wit :  For  the  admeasurement  of  every  ship  or  vessel,  of 
one  hundred  tons  and  under,  one  cent  per  ton ;  for  the  admeasurement 
of  every  ship  or  vessel,  above  one  hundred  and  not  exceeding  two 
hundred  tons,  one  hundred  and  fifty  cents  ;  for  the  admeasurement  of 
every  ship  or  vessel  above  two  hundred  tons,  two  hundred   cents ;  for 
every  certificate  of  registry  or  record,  two  hundred  cents ;  for  every  in- 
dorsement upon  a  certificate  of  registry  or  record,  one  hundred  cents, 
and  for  taking  every  boud  required  by  this  act,  twenty-five  cents.     Tbe 
whole  amount  of  which  fees  shall  be  received,  and  accounted  for,  by  the 
collector,  or,  at  his  option,  by  the  naval  officer,  where  there   is  one ; 
and  where  there  is  a  collector,  naval  officer,  and  surveyor,  shall  lie 
equally  divided,  monthly,  between  the  said  officers  ;  and  where  there  is 
no  naval  officer,  two-thirds  to  the  collector,  and  the  other  third  to  tbe 
surveyor  j  and  where  there  is  only  a  collector,  he  shall  receive  tbe  whole 
amount  thereof;  and  where  there  is  more  than  one  surveyor  in  anj 
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distriety  each  of  them  8ball  receire  his  proportionable  part  of  such  fees 
as  shall  arise  in  the  port  for  which  he  is  appointed  :  Provided  always. 
That  in  all  cases  where  the  tonnage  of  any  ship  or  vessel  shall  be  as- 
certained by  any  person  appointed  for  that  purpose,  such  person  shall 
be  paid  a  reasonable  compensation  therefor,  out  of  the  fees  aforesaid, 
before  any  distribution  thereof  as  aforesaid.  And  every  collector,  and 
naval  officer,  and  every  surveyor,  who  shall  reside  at  a  port  where  there 
is  no  collector,  shall  cause  to  be  affixed,  and  constantly  kept,  in  some 
conspicuous  part  of  his  office,  a  fair  table  of  the  rates  of  fees  demand- 
able  by  this  act. 

Sec.  2G.  That  every  collector,  or  officer,  who  shall  knowingly  make, 
or  be  concerned  in  making,  any  false  register  or  record,  or  shall  know- 
ingly grant,  or  be  concerned  in  granting,  any  false  certificate  of  regis- 
try or  record,  of  or  for  any  ship  or  vessel,  or  other  false  document  what- 
soever, touching  the  same,  contrary  to  the  true  intent  and  meaning  of 
this  act,  who  shall  designedly  take  any  other,  or  'greater  fees,  than  are 
by  this  act  allowed,  or  who  shall  receive  any  voluntary  reward  or  gratu- 
ity, for  any  of  the  services  performed  pursuant  thereto ;  and  every  sur- 
veyor, or  other  person  appointed  to  measure  any  ship  or  vessel,  who 
shall  wilfully  deliver  to  any  collector,  or  naval  officer,  a  false  description 
of  such  ship  or  vessel,  to  be  registered  or  recorded,  shall,  upon  convic- 
tion of  any  such  neglect,  or  offence,  forfeit  the  ^\^m  of  one  thousand 
dollars,  and  be  rendered  incapable  of  serving  in  any  office  of  trust  or 
profit  under  the  United  States ;  and  if  any  person  or  persons,  authori- 
zed and  required  by  this  act,  in  respect  to  his  or  their  office  or  offices, 
to  perform  any  act  or  thing  required  to  be  done  or  performed  pursuant 
to  any  of  the  provisions  of  this  act,  shall  wilfully  neglect  to  do  or  per- 
form the  same,  according  to  the  true  intent  and  meaning  of  this  act, 
such  person  or  persons  shall,  on  being  duly  convicted  thereof,  if  not 
subject  to  the  penalty  and  disqualification  aforesaid,  forfeit  the  sum  of 
five  hundred  dollars  for  the  first  offence,  and  a  like  sum  for  the  second 
offence,  and  shall,  thenceforth,  be  rendered  incapable  of  holding  any 
office  of  trust  or  profit  under  the  United  States. 

Sec.  27.  That  if  any  certificate  of  registry,  or  record,  shall  be  frau- 
dulently or  knowingly  used  for  any  ship  or  vessel,  not  then  actually  en- 
titled to  the  benefit  thereof,  according  to  the  true  intent  of  this  act,  such 
ship  or  vessel  shall  be  forfeited  to  the  United  States,  with  her  tackle, 
apparel,  and  furniture. 

Sec.  28.  That  if  any  person  or  persons  shall  falsely  make  oath  or 
affirmation,  to  any  of  the  matters  herein  required  to  be  verified,  such 
person  or  persons  shall  suffer  the  like  pains  and  penalties  as  shall  be  in- 
curred by  persons  committing  wilful  and  corrupt  perjury ;  and  that  if 
any  person  or  persons  shall  forge,  counterfeit,  erase,  alter,  or  falsify, 
any  certificate,  register,  record,  or  other  document,  mentioned,  describ- 
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mI,  or  auilioriz«<l,  in  sod  by  tbia  aci,  aocb  penoB  or  [ 

tTnf  Mch  oScoee,  lodeil  the  sum  nf  fin:  buadred  doUara. 
See.  39.  Thii  aH  the  pciialii«a  and  rorreimrcs  which  maj  ba  ii 

fcr  aAenca  again*!  this  act,  ahiQ  sod  nuj  be  vaed  for,  pnMCcnud,  and 
I  lecovoied,  in  (ocli  court*,  and  be  di^naod  of  in  aoch  roaDorr,  aa  anj 
^  penalties  and  fi»fi^iittrL-i  which  mny  be  inctirred  foroflfacea  a^aimt  iJir 
.  kcl,  entitled  "  An  act  to  ptovide  mors  effKlun!];  for  tbe  KoUixtkn  of 
I  tbt  duties  impoird  bj  law  on  goods,  wares,  and  Rieichiuidxae,  tmpott 
nto  ibo  United  States,  and  on  tlie  toaoage  of  ships  at  eenel*,"  imj 
I  lej^lljr  be  sued  fbt,  prosecuted,  recofered,  and  disposed  nf     /'r.'riilid 
r  ^Kasi,  That  ir  anf  offici-r  ontilied  to  a  pari,  ot  abate, 
I   p«Dall7  or  fiirfeituro,  diall  be  necessary  an  a  witness,  <u: 
I  such  pciulljr  or  forfeiture,  such  officer  may  bo  a  wituc*-  < 
L  trial ;  but.  In  such  cam,  hs  shall  not  receive,  nor  be  n. 
\  part  ot  share  of  the  aaid  penalty  or  forfeiture  ;  and  the  r 
'  which  he  would  otherwise  have  been  cniilled,  shall  iccro' 

ted  Sutes. 
See.  30.  That  from  and  after  the  last  day  of  Match  xnex',  Oua  itf 

aball  be  in  full  force  and  effect ;  and  ho  much  of  the  net,  entrtJed  "An 
I  let  for  registering  and  clearing  Tcsseh,  reguhiliiig  the  coaubif  Utif, 
\  ind  for  other  purposris,"  as  comes  within  the  putWcw  oflhia  ici.  altall, 
LuAer  the  Raid  last   day  of  March,   be  repealed.     [Apprvtmi,  Dram- 

r&T.ti.nai*.] 


AetotlTBS,  chap.  51 

An  Ael  for  tnroUing  nndUctntiJig  Ships  or  FtfitU  tn  be  mpiByi  in  lit 
Coasting  Trade  end  Fiihtrits,  aitdjbr  rrgvlaling  Iks  umt. 

See.  1.  Bt  it  tnaetrd,  J^e.  That  ships  or  Vesseli,  carolled  by  rirtoa 
of  "  An  acl  for  registering  and  clearing  vessels,  regulating  ibe  v 

.   trade,  and  for  other  purposes,"  and  those  of  twenty  tons  a 
which  shall  be  enrolled  after  the  lA»t  day  of  May  nest,  in  putsui^fe  lI 
thia  act,  and  haiing  a  license  in  force,  or,  if  lew  than  iwi 
being  enrelled  shall  have  a  license  in  force,  na  b  liereiM  ; 

I   and  no  others  shall  he  deemed  ships  or  vessels  of  the   I- j. 
entitled  to  the  privileges  of  ships  or  vessels  omploved  in  inc  mniung 
trade  or  fisheries. 

Sec.  2.  That  from  and  after  the  last  day  of  May  ne»t,  in  Brier  fix 
the  enrolment  of  any  ship  or  vessel,  she  shall  possess  the  sMne  qualift- 
caiions,  and  the  saine  requisites,  in  all  respects,  aball  be  complied  wilb. 
as  are  made  necessary  for  registering  ships  or  vMsels ,  by  lh«  act,  inU- 
lled,  "  An  act  concerning  the  registering  and  recording  of  shtpa  or  vae- 
kIs,"  and  the  same  duties  and  auihoriliea  ate  hereby  gircn  and  tmpMnl 

I   on  all  oflicers,  respectively,  in  relation  to  such  enrolaient*,  and  tbesaiM 

L  proceedings  shall  he  bad,  in  similar  eases,  touching  auch  enrolments  ,  and 
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the  ships  or  vessels  so  enrolled,  with  the  master,  or  owner  ot  owners  there- 
of, shall  he  suhject  to  the  same  requisites  as  are,  in  those  respects,  provided 
for  vessels  registered  by  virtue  of  the  aforesaid  act ;  the  record  of  which 
enrolment  shall  be  made,  and  an  abstract  or  copy  thereof  granted,  as 
nearly  as  may  be,  in  the  form  following :  "Enrolment,  in  conformity  to 
an  act  of  the  Congress  of  the  United  States  of  America,  intitled  "  An 
act  for  enrolling  and  licensing  ships  or  vessels,  to  be  employed  in  the 
coasting  trade  and  fisheries,  and  for  regulating  the  same"  [inserting 
here,  the  name  of  the  person,  with  his  occupation  and  place  of  abode^ 
by  whom  the  oath  or  affirmation  is  to  be  made]  having  taken  and  sab- 
scribed  the  oath  {or  affirmation)  required  by  this  act,  and  having  sworn 
(or  affirmed)  that  he  (or  she,  and,  if  more  than  one  owner,  adding  the 
words  "  together  with,''  and  the  name  or  names,  occupation  or  oc- 
copations,  place  or  places  of  abode,  of  the  owner  or  owners)  is,  (or 
are)  a  citizen  (or  citizens)  of  the  United  States,  and  sole  owner  (or 
owners)  of  the  ship  or  vessel,  catted  the  [inserting  here,  her  name]  of 
[inserting  here,  the  name  of  the  port  to  which  she  may  belong]  whereof 
[inserting  here,  the  name  of  the  master]  is  at  present  master,  and  is  a 
citizen  of  the  United  States,  and  that  the  said  ship  or  vessel  was  [in- 
serting here,  when  and  where  buih]  and  [inserting  here,  the  name  and 
office,  if  any,  of  the  person  by  whom  she  shall  have  been  surveyed,  or 
admeasured]  having  certified  that  the  said  ship  or  vessel  has  {inserting 
here,  the  number  of  decks]  and  [inserting  here,  the  number  of  masts] 
and  that  her  length  is  [inserting  here,  the  number  of  feet]  her  breadth 
[inserting  here,  the  number  of  feet]  her  depth  [inserting  here,  the 
number  of  feet]  and  that  she  measures  [inserting  here,  her  number  of 
Ipns]  that  she  is  [describing  here,  the  particular  kind  of  vessel,  whe^ 
ther  ship,  brigantine,  snow,  schooner,  sloop,  or  whatever  else,  together 
with  her  built,  and  specifying  whether  she  has  any  or  no  gallery  or 
head]  and  the  said  [naming  the  owner,  or  the  master,  or  other  persoa 
a<^Dg  in  behalf  of  the  owner  or  owners,  by  whom  the  certificate  of  ad« 
measureoieDt  shall  have  been  countersigned]  having  agreed  to  the  dee* 
cription  and  admeasurement  above  specified,  and  sufficient  seenritf 
having  been  given,  according  to  the  said  act,  the  said  ship  or  vessel  has 
beea  duly  enrolled  at  the  port  of  [naming  the  port  where  enrolled.] 
Gives  under  my  band  and  seal,  at  [naming  the  said  port]  this  [inserting 
the  particular  day]  day  of  [naming  the  month]  in  the  year  [specifying 
the  namfaer  oi  the  year,  in  words  at  length."] 

See*  3.  That  it  shall  and  may  be  lawful  for  the  collectors  of  il^  sev- 
eral districts,  to  enrol  and  license  any  ship  or  vessel  that  may  be  regia« 
tered,  opon  such  registry  being  given  up,  or  to  register  any  ship  or 
vessel  that  may  be  enrolled,  upon  such  enrolment  and  license  being 
given  up.  And  when  any  ship  or  vessel  shall  be  in  any  other  district 
than  the  one  to  which  she  belongs,  the  collector  of  such  district,  on  the 
application  of  the  master  or  commander  thereof,  and  upon  his  taking 
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■D  Mlh  <ir  affirmMioD,  ihM,  accoHioi!  tu  hn  beal  know-ladgv  wtii  MiH^ 
ih*  properly  retmini  u  cx|*re$*o(l  in  iFic  rp^oror  rnroltnent  propoMd 
lobagiTcn  np,  and  upon  hii  giniag  ibe  bond*  required  far  grwiuiw 
T«giiMw,  ahkll  mkc  the  citcliicgc*  arotraaitl ;  tral  in  every  witifa  cMe, 
IIm  eoilecior  la  wbom  ihe  re^stcr,  or  enrolment  nnd  bcente,  bbj-  ke 
gtten  up,  aball  transmtt  iho  mm*  to  Om  irgntei  of  the  UeMrar:  uid 
llw  regjewr,  or  enrolment  aoil  license,  granted  in  Ircti  ibcraof,  tIbliU, 
vitbin  ten  dtys  aller  tho  utitij  or  such  shtp  ot  f  neef  williin  liM  Ai»> 
tticl  \o  which  she  belongs,  be  ddtvereil  ia  the  collectar  of  ibc  nU  iii>- 
tricl,  and  be  by  him  caiicdteil.  And  ir  (be  ntd  muter  or  tomaiaader 
■hall  neglect  to  <li;li<rar  the  said  register,  or  mrolmeni  iimI  ticouc,  irtili- 
in  lliD  time  afuieiiaid,  he  shall  forfeit  one  hundml  dollars. 

Sec.  4.  Thai,  in  order  to  the  licensing  of  nny  t>!ii|i  ur  iiiiil  fiir  cat-  ' 
rying  on  the  coasting  trade  or  fisheries,  tlie  hu(tMnil,ar  maiiafiig mrft-  I 
ft,  logether  with  the  master  thereof,  with  one  or  ttmre  suntie*,  to  itm 
■alisfaeiion  of  ihe  collector  grDniing  the  same,  aboil  become  bomd  la 
pay  to  the  United  Staten,  if  sucli  aliip  or  vessel  be  of  the  bantaea  of  fire 
tons  and  Wm  tlinn  twenty  tons,  the  anm  of  one  hunilm]  dellirs;  and  tl 
twenty  tons  and  not  exceeding  thirty  tons,  the  sum  of  t«o  buwlml  M- 
hrs  ;  and  if  ahovo  thirty  tons  and  not  exceeding  sixty  tons,  the  •nm  of 
Are  hundred  dollarg  ;  and  if  abore  sixty  tons,  the  sum  of  odc  tboaBaiid 
dollars,  iu  case  it  shall  appear,  whhin  two  -years  ftuia  the  dale  of  the 
bond,  that  such  shigi  or  lesM-l  has  been  employed  in  any  trodir,  M-hueby 
the  revenue  of  the  United  SLaloa  has  been  defrauded  durinf  the  time 
the  license  granted  to  such  ship  or  vessel  rctBaioed  in  foe*;  aqtf  Iba 
master  of  such  ship  or  vessel  shtill  also  swear  or  aSirm,  that  la  is  «  a(- 
itm  »f  tht  Vniteii  Stalit,  tmd  that  such  tittnit  thail  iMt  h*  tutd  fir 
ant/  iilher  vestrl,  or  my  elhtr  nnptoymtnl,  than  that  for  ftUrk  it  u  apt. 
riirlly  grmtt^,  «r  rn  "fy  trade  or  ittatKi-is  wherihii  (Ae  raviNW  ¥f  Ikt 
United  Stata  may  (k  drfrrmtleH:  and  if  such  ihip  or  veaael  be  leaadon 
twenty  tons  burthen,  the  hushnnd  onnansning  owner  alwll  awearoraA 
firm,  that  tht  U  whnllg  the  projierty  of  a  eilittn  or  eilizatt  tf  elu  C»« 
Irrl  Statts !  wliereupon  it  shall  be  the  duty  of  Die  collcclcr  ot  the  ii^ 
irict,  comprehending  the  port  wliereio  such  ship  or  Teaiwt  may  Iwloni, 
(the  duty  of  six  cents  per  ton  being  lirsi  paid)  to  gram  a  liceoae.  u  the 
form  following:  "  Liccnec  for  carrying  oa  the  [here  iu 
trade,  whale  fishery,  or  ood  fishery,  as  the  ciM  may  be]. 

"  Id  pursuance  of  an  act  of  the  cotJi-ri:^  of  ttie  Utihed^taua  trf 
Ainci^,  entitled  "  An  act  for  enrolling  and  hcen»ing  ships  or  teaaeb 
In  be  employed  In  the  coasting  trade  and  lisherie?,  and  int  reitBiaiikf 
the  «nme,"  [inserting  here,  the  name  of  the  husband  ormnna^nf  imd- 
er,  with  his  occupation  and  pbce  of  abode,  and  the  naimi  of  the  nB>- 
ler,  with  the  plaon  of  his  abodej  having  given  bond  thai  tbe  (ineit 
here,  the  def<cription  of  the  veascl,  wheibec  ship,  hrtgaminc.  nam, 
■chouner,  iloep,  or  whatever  else  sEie  mny  be]  called  Um  (mien  here. 
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the  vessers  name],  whereof  the  said  [naming  the  master]  is  master^ 
burthen,  [insert  here,  the  number  of  tons,  in  words]  tons,  as  appears  by 
her  enrolment  dated  at  [naming  the  district,  day,  month,  and  year,  in 
words  at  length  (but,  if  she  be  less  than  twenty  tonsf  insert,  instead 
thereof)  proof  being  had  of  her  admeasurement,  shall  not  be  employed 
in  any  trade,  while  this  license  shall  continue  in  force,  whereby  the 
revenue  of  the  United  States  shall  be  defrauded,  and  having  also  sworn 
(or  affirmed)  that  this  license  shall  not  be  used  for  any  other  vessel,  or 
for  any  other  employment,  than  is  herein  specified,  license  is  hereby 
granted  for  the  said  [inserting  here,  the  description  of  the  vessel]  call* 
ed  the  [insert  here,  the  vessel's  name]  to  be  employed  in  carrying  on  the 
[inserting  here,  coasting  trade,  whale  fishery,  or  cod  fishery,  as  the  case 
may  be]  for  one  year  from  the  date  hereof,  and  no  longer :  Given  under 
my  hand  and  seal,  at  [naming  the  said  district]  this  [inserting  the  par- 
ticular day]  day  of  [naming  the  month]  in  the  year  [specifying  the. 
number  of  the  year,  in  words  at  length]." 

Sec.  5.  That  no  license  granted  to  any  ship  or  vessel,  shall  be  con- 
sidered in  force  any  longer  than  such  ship  or  vessel  is  owned,  and  of 
the  description  set  forth  in  snch  license,  or  for  carrying  on  any  other 
business  or  employment,  than  that  for  which  she. is  specially  licensed 
and  if  any  ship  or  vessel  be  foand  with  a  forged  or  altered  license,  or 
making  use  of  a  license  granted  for  any  other  ship  or  vessel,  such  ship 
or  vessel,  with  her  tackle,  apparel,  and  the  cargo  found  on  board  her, 
shall  be  forfeited. 

Sec.  6.  That  after  the  last  day  of  May  next,  every  ship  or  vessel  of 
twenty  tons  or  upwards,  (other  than  such  as  are  registered)  found  tra- 
ding  between  district  and  district,  or  between  different  pkces  in  the 
same  district,  or  carrying  on  the  fishery,  without  being  enrolled  and  li« 
censed,  or,  if  less  than  twenty  tons,  and  not  less  than  five  tons,  without 
a  license,  in  manner  as  is  provided  by  this  act,  such  ship  or  vessel,  if 
laden  with  goods  the  growth  or  manufacture  of  the  United  States  only, 
(-distilled  spirits  only  excepted)  or  in  ballast,  shall  pay  the  same  fees 
and  tonnage  in  every  port  of  the  United  States  at  which  she  may  arrive, 
as  ships  or  vessels  not  belonging  to  a  citizen  or  citizens  of  the  United 
States ;  and  if  she  have  on  board  any  articles  of  foreign  growth  or 
mannfbotw'e^'or  distilled  spirits,  other  than  sea  stores,  the  ship  or  ves- 
sel, together  with  her  tackle,  apparel,  and  furniture,  and  the  lading 
found  on  board,  shall  be  forfeited:^  Provided^  however,  if  such  ship  or 
vessel  be  at  sea  at  the  expiration  of  the.time  for  which  the  license  was 
given,  and  the  master  of  such  ship  or  vessel  shall  swear  or  affirm  that 
such  was  the  case,  and  shall,  also,  within  forty*eight  hours  after  his 
arrival,  deliver  to  the  collector  of  the  district  in  which  he  shall  first  ar- 
rive the  license  which  shall  have  expired,  the  forfeiture  aforesaid  shall 
not  be  incurred,  nor  shall  the  ship  or  vessel  be  liable  to  pay  the  fees  and 
tonnage  afoiesaid. 


^%  Tte  lfa>  niflectar  of  cack  dutnd  rial  |iiiitiiwiiii| 

Wr  the  lic«aaea  b*  bnn  gnntcd,  begiasin; ane* al  iIm  niniTniiriUM 

of  ock  yeu.  afxt  klfD  nwke  a  rKard  iberaoTiB  «  book  ta  be  by-  Im 


'  Mt  la 


I   wgiatf  of  iba  Ii«uiir3r,  capica  of  llie  IkctuM  wbtcli  sh^  h>*T  bote  w 
iraaUd  bf  kidi ;  and  aln,  orfseb  licantea  m  -hall  Imi«  b«xa  pvr«  op 

»tBnw<  to  liiiD,  r««pacWd*,  in  [hitwubcc  of  thn  act     Aod  «ftB« 

ahip  or  TCMtl  ttmU  ba  liceMed  or  enratted  aii«t>r,  o«  bcis]  finwiil 

[  or MiralM.ibaUafiarwinbberc^attnd.OTtwiQf rugieWred.iMlafta- 

varda  be  oaioUod  or  Iteetuad,  ihe  ibaD,  ia  entj  such  caw,  b 

kaaMMl,  or  re^aiaAA  b;  ber  fbmet  name. 

Sec  8.  ThM  if  uqF  ihipor  venel,  etiroDed  or  I'lBanaed,  » 
uliall  proceed  oa  a  fbrugn  rojsgc,  wiibbot  Grst  gi*iag^  op  bn 
and  liceiiM  to  the  oollocior  of  the  district  comprebeodtog  ibc  port  6om 
wbtd)  afoo  is  about  lo  proceed  on  mch  Ibreiga  nnag*.  buJ  Ikib^  duly 
tegisured  by  such  collector,  ercrjr  such  skip  or  tesmil,  t-v-ll><T  vnb 
Iwr  ttcklp,  ipptrul^  niw)  AirDtlurc',  and  ibc  :;':"  ;i:htft> 

;,  so  imiiorted  ilierein, shall  be  liable  lo  »l. 
vitird  alieaifs,  if  the  port  from  which  socli  - 
proceed  on  such  foreign  voyage,  be  not  u'lihi. 

1  or  vesvel  is  enrolled,  the  collector  of  suet.  < 
master  of  such  ship  or  vessel  a  certtlicate,  spe^ 
and  license  of  such  ship  or  vessel  is  recciiu^  .-. 
when  it  was  so  received  ;  which  ceitiRcaie  sbail 
livcrcd  by  Iho  said  master  to  ihe  collector  who  imij  haw  giamed  ancb 
enrolment  ami  license. 

Sec.  9.  That  the  license  granted  to  any  sbipor  Teasel,  tbtU  ba f^iieii 
up  to  ihe  collector  of  the  dtmrict  who  may  bate  granl*^  ilto  sutM. 
-within  three  days  aElcr  the  expiration  of  tlie  time  for  whieli  ft  waa 
granied,  in  ca»c  sucli  ship  or-vessel  be  then  ivithin  ilie  district ;  or,  if 
«he  be  absent  at  that  lime,  within  three  dnys  from  her  find  arrini  wklK 
in  the  district  allerwards  ;  or,  if  she  be  sold  out  of  (he  dtslnol,  •hbU 
three  days  alier  ibc  arrival  of  the  tnafter  within  any  diMrici.  Ui  tlie  «»(• 
luctor  of  such  dislrici,  laking  \\h  cerlificBte  therefor  ;  and  if  tlw  mtMrr 
Ihcreof  shnll  neglect  or  refuse  lo  deliver  up  the  liceftsc,  as  afumatd,  be 
shall  forfeit  fidy  dollars;  hut  if  such  license  shall  have  bocn  pramirsly 
given  up  lo  the  colkctor  of  any  oilier  district,  as  auihori^^ed  lijrilir*  act, 
and  a  certificate  thereof  under  the  hand  of  such  collector  Iw  produc«d 
by  Kuch  master,  or  if  snch  license  be  lost,  or  destroyed,  or  uatows- 
4ioaBlly  mislaid,  so  thai  il  cannot  be  found,  and  tlm  master  of  such  ship 
or  vessel  shall  make  and  subscribe  an  oath  or  affirrnntioa  ibat  sucb  & 
cense  is  lost,  destroyed,  or  uninteniionally  mislaid,  as  be  eerily  beUoKS, 
and  that  the  same,  if  found,  shall  be  delivered  up,  ni  is  iierein  re*|niT«d, 
then  the  aforesaid  penally  shall  not  be  incurred.  And  if  Euoh  license 
shall  he  losl,  destroyed,  or  unintetiiiotially  mislaid,  as  afotesaid,  bclbrc 
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the  expiration  of  the  time  for  which  it  was  granted,  upon  the  like  etfh 
or  affirmation  being  made  and  subscribed  by  the  master  of  sach  ship  or 
vesse],  the  said  collector  is  hereby  authorized  and  required,  upon  appli- 
cation being  made  therefor,  to  license  such  ship  or  vessel  an^w. 

Sec.  10.  That  it  shall  and  may  be  lawful  for  the  owner  or  owners  of 
any  licensed  ship  or  vessel,  to  return  such  license  to  the  collector  who 
granted  the  same,  at  any  time  within  the  year  for  which  it  was  granted^ 
who  shall,  thereupon,  cancel  the  same,  and  shall  license  such  vessel 
anew,  upon  the  application  of  the  owner  <Mr  owners,  and  upon  the  con* 
ditions  hereinbefore  required  being  complied  with ;  and  in  case  the 
term  for  which  the  former  license  was  granted  shall  not  be  expired,  an 
abatement  of  the  tonnage  of  six  cents  per  ton  shall  be  made,  in  the  pro- 
portion of  the  time  so  unexpired. 

Sec.  11.  That  every  licensed  ship  or  vessel  shall  have  her  name,  and 
the  port  to  which  she  belongs,  painted  on  her  stern,  in  the  manner  as 
is  provided  for  registered  ships  or  vessels,  and  if  any  licensed  ship  or 
vessel  be  found  without  iTuch  painting,  the  owner  or  owners  thereof  shall 
pay  twenty  dollars. 

Sec.  12.  That  when  the  master  of  any  licensed  ship  or  vessel,  ferry 
boats  excepted,  shall  be  changed,  the  new  master,  or,  in  case  of  his  ab* 
sence,  the  owner,  or  one  of  the  owners,  thereof,  shall  report  sucli 
change  to  the  collector  residing  at  the  port  where  the  same  may  hap* 
pen,  i£  there  be  one,  otherwise,  to  the  collector  residing  at  any  port 
where  such  ship  or  vessel  may  next  arrive,  who,  upon  the  oath  or  affir- 
mation of  such  new  master,  or  in  case  of  his  absence,  of  the  owner,  or 
one  of  the  owners,  that  he  is  a  citizen  of  the  United  States,  and  that 
such  ship  or  vessel  shall  not,  while  such  license  continues  in  force,  be 
employed  in  any  manner*  Whereby  the  revenue  of  the  United  States  may 
be  defrauded,  shall  endorse  such  change  on  the  license,  with  the  name 
of  the  new  master ;  and  when  any  change  shall  happen,  as  aforesaid^ 
and  such  change  shall  not  be  reported,  and  the  endorsement  made  of 
such  change,  as  is  herein  required,  such  ship  or  vessel,  found  carrying 
on  the  coasting  trade  or  fisheries,  shall  be  subject  to  pay  the  same  fees 
and  tonnage  as  a  vessel  of  the  United  States  having  a  register,  and  the 
said  new  master  shall  forfeit  and  pay  the  sum  of  ten  dollars. 

Sec.  13,  That  it  shall  be  lawful,  at  all  times,  for  any  officer  concerned 
in  the  collection  of  the  revenue  to  inspect  the  enrolment  or  license  of 
any  ship  or  vessel ;  and  if  the  master  of  any  such  ship  or  vessel  shall 
not  exhibit  the  same,  when  thereunto  required  by  such  officer,  he  shall 
pay  one  hundred  dollars. 

Sec.  14.  That  the  master  or  commander  of  every  ship  or  vessel  licensed 
for  carrying  on  the  coasting  trade,  destined  from  a  district  in  one  state 
to  a  district  in  the  same,  or  an  adjoining  state,  on  the  sea  coast,  or  on 
a  navigable  river,  having  on  board,  either  distilled  spirits,  in  casks  ex- 
ceeding five  hundred  gallons,  wine,  in  casks  exceeding  two  hundred 


•ssu 
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uid  fiftj  g«Ilona,  or  in  liotUes  GxceediDg  odo  bnDdrcd  dozens,  racBr,  ia 
cmikt  or  bosra,  cxcecdiag  Uirce  UukimdiI  pound;,  tea,  in  cbr«t*  or 
iMsee,  exccedin;;  five  buiidrcd  pouni!?,  rolToe,  in  euka  at  b»ga,cmiit- 
•  ise  ORK  thousaiul  pounils,  or  foreign  merchaudtEB  in  jwckagca,  oa  ■»■ 
'portuil,  I'xcerding  <n  value  Tour  liinidr^d  dolUr?,  or  gooda,  w«n*,  or 
'  mkrchonilisv,  coimiKtiiig  t)r  auch  nituin«rDicd,  at  other ,  ortjclea  of  for- 
eign growth  or  mauufactDre,  or  of  tiotb,  wfaow  aggregate  valae  exoaadi 
«ight  hundred  dollars,  «li*ll,  previous  to  ihc  departure  of  ■udi  tUp  «r 
vessel  from  the  port  whcro  slie  may  tfacD  be,  make  ovt  and  cutMCtibr 
.  duplicate  mnniritsts  of  tin  irtiole  of  such  cw^jo  on  ixMni  SMeii  alup  ot 
vessel,  spetifyiBg  i*  such  manifests,  tlio  maiks  and  i«nnl»«» of  ffrvrv 
cBBk,  bag,  box,  chral;  or  package,  coiuaming  ibe  nine,  Mk  Ike  mmc 
«nd  place  of  residence  of  crery  stripper  and  coii't^nw,  ini  \Vrt;  ^aui- 
(ityshipped  by  and  iftcacli,  and  if  there  be  B  ■:  '  nr,  fe- 

siding  at  such  port,  or  wiilun  five  miles  then  such 

■  maiiifurta  M  tile  collector,  if  there  be  one,  i  r^vat. 

before  whom  lie  shall  swear  or  afhrm,  u  /A>  '  ■■"' 

htlitf,  Ihiit  the  gvoih  thcrda  conlninril  tii  r- 
ibitits  thereupon  pitid  or  .vcurtd,  or,  if  spirm 
Scales,  that  the  duties  thercujion  Aorr  bun  ;ioj^ 

the  said  collector  or  surveyor  altall  certify  the  unic  ua  (i^t  «Md  hmb.- 
(iesis.  one  of  which  he  shall  rsiura  to  the  said  mum,  with  m  ponnit, 
specifying  thereon,  generally,  i\a  lading  on  board  such  chip  ee  k^I, 
and  aulhorUing  him  lo  proceed  to  tlic  poitof  hia  dcaiiDUiou.  Aiti  if  any 
ship  orvesm),  bcin^  laden  aud  destined  as  B£>rc>atid,  ttiifl  depart  iimu 
'  the  port  where  she  may  then  be,  without  tlje  ma"cr  or  rrmrastiibrr  hnr- 
ing  first  made  out  and  subscribed  duplicate  v 
board  such  ship  or  vessel,  and,  in  case  ltiu[>   i 

residing  al  such  port,  or  within  Are  milea  il.  .  . 

viously  dclivereil  tiio  same  to  the  snid  collettui  vn  .-luw  !,« 
ing  a  pormit,  in  ntanncr  ns  is  herein  required,  indi  luutti 
der  shall  pay  one  hundred  dollars,     i 

Sec.  15,  That  the  master  or  comn»aod«»  of  «vt-r»  ^ 
licensed  for  carrying  on  the  coasting  trade,  having  on  I 
tilled  spitils,  in  ceska  exceeding  fire  hundred  gulluir 
exceeding  two  liundred  and  tiAy  gallons,  or  in  boii]<  - 
hundred  dnzons,  sugar,  tn  caskB^>r  boxM,  exceeding  tl. 
pounds,  lea,  in  ohcsls  ot  boxes  exceeding  live  butidred  puuid!),  cuOcv, 
in  casks  or  bags,  exceeding  one  ihoiieand  pounds,  or  ibicigti  mitrelHJi- 
disc,  in  packages,  as  imported,  exceeding  in  value  four  hundred  dattaR, 
or  goods,  wares,  or  merchandise,  consialiog  of  »uoii  onnuwited  m 
other  articles  of  foreign  growth  or  maDufocturr.  or  oflxilh,  whoa*  ag- 
gregate value  exceeds  eight  hundred  dollars,  and  ariitiii)!  fioui  a  dis- 
trict in  one  state,  si  a  dialiict  in  the  same,  or  an  adjoioing  aiaie,  oa 
the  sea  coast,  or  on  a  navigable  river,  shall,  prevwus  to  the  onlodiuj 
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of  any  part  of  the  cargo  of  such  ship  or  vessel,  deliver  to  the  collector, 
if  there  be  one,  or  if  not,  to  the  surveyor,  residtog  at  the  port  of  her  ar« 
rival,  or  if  theie  be  no  collector  or  surveyor  residing  at  such  port,  then 
to  a  collector  or  surveyor,  if  there  be  any  such  officer)  residing  within 
five  miles  thereof,  the  manifest  of  the  cargo,  certified  by  the  collector 
or  surveyor  of  the  district  from  whence  she  sailed  (if  there  be  such 
manifest)  otherwise  the  duplicate  manifests  thereof,  as  is  hereinbefore 
directed,  to  the  truth  of  which,  before  such  officer,  he  shall  swear  or  af-. 
5rm.  And  if  there  have  been  taken  on  board  such  ship  or  vessel,  any 
other  or  more  goods  than  are  contained  in  such  manifest  or  manifests, 
since  her  departure  from  the  pcHrt  from  whence  she  first  sailed,  or  if  any 
goods  have  been  since  landed,  the  said  master  or  commander  shall 
make  known  and  particularize  the  same  to  the  said  collector  or  sur- 
veyor, or  if  no  such  goods  have  been  so  taken  on  board  or  landed,  he 
shall  so  declare,  to  the  truth  of  which  he  shall  swear  or  affirm  :  Where- 
upon the  said  collector  or  surveyor  shall  grant  a  permit  for'  unlading  a 
part,  or  the  whole,  of  such  cargo,  as  the  said  master  or  commander  may 
request.  And  if  there  be  no  collector  or  surveyor,  residing  at,  or  with- 
in five  miles  of,  the  said  port  of  her  arrival,  the  master  or  commander 
of  such  ship  or  vessel  may  proceed  to  discharge  the  lading  from  on 
board  such  ship  or  vessel,  but  shall  deliver  to  the  collector  or  surveyor, 
residing  at  the  first  port  where  he  may  next  afterwards  arrive,  and 
within  twenty-four  hours  of  his -arrival,  the  manifest  or  manifests  afore- 
said, noting  thereon  the  times  when,  and  places  where,  tbe>^oods,  there- 
in  mentioned,  have  been  unladen,  to  the  truth  of  which,  before  the  said 
last  mentioned  collector  or  purveyor,  he  shall  swear  or  affirm ;  and  if 
the  master  or  commander  of  any  such  ship  or  vessel,  being  lad&n  as 
aforesaid,  shall  neglect  or  refuse  to  deliver  the  manifest  or  manifests, 
at  the  times,  and  in  the  manner,  herein  directed,  he  shall  pay  one  hun- 
dred dollars. 

Sec.  16.  That  the  master  or  commander  of  every  ship  or  vessel  li- 
censed for  carrying  on  the  coasting  trade,  and  being  destined,  from  any 
district  of  the  United  States,  to  a  district  other  than  a  district  in  the 
same,  or  an  adjoining  state,  on  the  sea  coast,  or  on  a  navigable  river, 
shall,  previous  to  her  d^arture,  deliver  to  the  collector  rending  at  the 
P9rt  where  such  ship  or  vessel  may  be,  if  there  is  one,  otherwise  to  the 
collecter  of  the  district  comprehending  such  port,  or  to  a  surveyor  with- 
in the  district,  as  the  one  or  the  other  may  reside  nearest  to  the 'port  at 
which  such  ship  or  vessel  may  be,  duplicate  manifests  of  the  whole 
cargo  on  board  such  ship  or  vessel,  or,  if  there  be  no  cargo  on  board, 
he  shall  so  certify,  and  if  there  be  any  distilled  spirits,  or  goods,  wares, 
and  merchandise,  of  fbceign  growth  or  manufacture,  on  board,  other  than 
what  may,  by  the  collector,  be  deemed  sufficient  for  sea  stores,  he  shall 
specify  in  such  manifests  the  marks  and  numbers  of  every  cask,  bag, 
box,  chest,  or  package,  containing  the  same,  with  the  name,  and  place 
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of  residence,  of  every  shipper  and  consignee  of  sach  distilled  spirits,  or 
goods  of  foreign  growth  or  manufacture,  and  the  quantity  shipped  by, 
and  to,  each,  to  be  by  him  subscribed,  and  to  the  truth  of  which  he 
shall  swear  or  affirm  ;  and  shall  also  swear  or  affirm,  before  the  said  col- 
lector or  surveyor,  that  such  goods,  tcares,  or -merchandise^  of  foreign 
growth  or  manufacture,  tcerc,  to  the  best  of  his  knowledge  and  hcUef  It- 
gaily  imported,  and  the  duties  thereupon  j^aid  or  secured;  or,   if  spirits 
distilled  within  the  United  States,  that  the  duties  thereupon  hare  been 
duly  paid  or  secured;  upon  the  performance  of  which,  and  not  beibie, 
the  said  collector  or  surveyor  shall  certify  the  same  on  the  said  mani- 
fests ;  one  of  which  he  shall  return  to  the  master,  with  a  permit  tbere- 
to  annexed,  authorizing  him  to  proceed  to  the  port  of  his  destination. 
And  if  any  such  ship  or  vessel  shall  depart  from  the  port  where  she 
may  then  be,  having  distilled  spirits,  or  goods,  wares,  or  merchandise, 
of  foreign  growth  or  manufacture,  on  board,  without  the  several  things 
herein  required  being  complied  with,  the  roaster  thereof  shall  forfeit 
one  hundred  dollars;  or,  if  the  lading  be  of  goods,  the  growth  or  manu- 
facture of  the  United  States  only,  or  if  such  ship  or  vessel  have  no  car- 
go, and  she  depart,  without  the  several  things  herein  required  being 
complied  with,  the  said  master  shall  forfeit  and  pay  fifly  dollars. 

Sec.  17.  That  the  master  or  commander  of  every  ship  or  vessel,  li- 
censed to  carry  on  the  coasting  trade,  arriving  at  any  district  of  the 
United  States,  from  any  district,  other  than  a  district  in  the  same,  or 
an  adjoining,  state  on  the  sea  coast,  or  on  a  navigable  river,  shall  de- 
liver, to  the  collector  residing  at  the  port  where  she  may  arrive,  if  there 
be  one,  otherwise  to  the  collector  or  surveyor  in  the  district  compre- 
hending such  port,  as  the  one  or  the  other  may  reside  nearest  thereto, 
if  the  collector  or  surveyor  reside  at  a  distance  not  exceeding  five  miles, 
within  twenty-four  hours,  or,  if  at  a  greater  distance,  within  forty-eight 
hours,  next  af\er  his  arrival,  and  previous  to  the  unlading  any  of  tlie 
goods  brought  in  such  ship  or  vessel,  the  manifest  of  the  cargo,  (if 
there  be  any,)  certified  by  the  collector  or  surveyor  of  the  district  from 
whence  she  last  sailed  ;  and  shall  make  Oath  or  affirmation,  before  the 
said  collector  or  surveyor,  that  there  teas  not,  when  lie  sailed  from  the 
district  where  his  manifest  was  certifed,  or  has  been  since,  or  then  is,  any 
more^  or  other  goods.,  tnares,  or  merchandise,  of  foreign  growth  or  manu' 
facture^  or  distilled  spirits,  (i(  there  he  hny,  oiher  than  sea  stores,  on 
board  such  vessel)  than  is  therein  mentioned;  and  if  there  be  no  such  goods, 
he  shall  so  swear  or  affirm  ;  and  if  there  be  no  cargo  on  board,  he  shall 
produce  the  certificate  of  the  collector  or  surveyor  of  the  district  from 
whence  she  last  sailed,  as  aforesaid,  that  such  is  the  case  :  Whereupon 
such  collector  or  surveyor  shall  grant  a  permit  for  unlading  the  whole, 
or  part,  of  such  cargo,  (if  there  be  any)  within  his  district,  as  the  mas- 
ter may  request ;  and  where  a  part  only  of  the  goods,  wares,   and  mer- 
chandise,  of  foreign  growth   or  manufacture,  or  of  distilled  spirits, 
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brought  in  such  ship  or  vessel,  is  intended  to  be  landed,  the  said  col- 
lector or  surveyor  shall  make  an  endorsement  of  such  part,  on  the  back 
of  the  manifest,  specifying  the  articles  to  be  landed ;  and  shall  return 
such  manifest  to  the  master,  endorsing  also  thereon  his  permission  for 
such  ship  or  vessel  to  proceed  to  the  place  of  her  destination ;  and  if 
the  master  of  such  ship  or  vessel  shall  neglect  or  refuse  to  deliver  the 
manifest,  (or,  if  she  has  no  cargo,  the  certificate,)  within  the  time  here- 
in directed,  he  shall  forfeit  one  hundred  dollars  ;  and  the  goods,  wares, 
and  merchandise,  of  foreign  growth  or  manufacture,  or  distilled  spirits, 
found  on  board,  or  landed  from  such  ship  or  vessel,  not  being  certified, 
as  is  herein  required,  shall  be  forfeited  ;  and  if  the  same  shall  amount 
to  the  value  of  eight  hundred  dollars,  such  ship  or  vessel,  with  her 
tackle,  apparel,  and  furniture,  shall  be  also  forfeited. 

Sec.  18.  That  nothing  in  this  act  contained  shall  be  so  construed, 
as  to  oblige  the  master  or  commander  of  any  ship  or  vessel^  licensed 
for  carrying  on  the  coasting  trade,  bound  from  a  district  in  one  state  to 
a  district  in  the  same,  or  an  adjoining  state,  on  the  sea  coast,  or  on  a  nav- 
igable river,  having  on  board  goods,  wares,  or  merchandize,  of  the 
growth,  product,  or  manufactures,  of  the  United  States  only,  (except 
distilled  spirits,)  or  distilled  spirits,  not  more  than  five  hundred  gallons, 
wine,  in  casks,  not  more  than  two  hundred  and  fifly  gallons,  or  in  bot- 
tles, not  more  than  one  hundred  dozens,  sugar,   in  casks  or  boxes,  not 
more  than  three  thousand  pounds,  tea,  in  chest  or  boxes,  not  more  than 
five  hundred  pounds,  coffee,  in  casks  or  bags,  not  more  than  one  thou- 
sand pounds,  or  foreign  merchandise,  in  packages,  as  imported,. of  not 
more  value  than  four  hundred  dollars,  or  goods,  wares,  or  merchandise, 
consisting  of  such  enumerated  or  other  articles  of  foreign  growth  or. 
manufacture,  or  of  both^  whose  aggregate  value  shall  be  not  more  than 
eight  hundred  dollars,  to  deliver  a  manifest  thereof,  or  obtain  a  permit, 
previous  to  her  departure,  or,  on  her  arrival  within  such  district,  to 
make  any  report  thereof;  but  such  master  shall  be  provided  with  a 
manifest,  by  him  subscribed,  of  the  lading,  of  what  kind  soever,  which 
was  on  board  such  ship  or  vessel  at  the  time  of  his  departure  from 
the  district  from  which  she  last  sailed ;  and  if  the  same,  or  any  part 
of  such  lading,  consists  of  distilled  spirits,  or  goods,  wares,  or  mer- 
chandise, of  foreign  growth  or  manufacture,  with  the  marks  and  num* 
bers  of  each  cask,  bag,  box,  chest,  or  package,  containing  the  same, 
with  the  name  of  the  shipper  and  consignee  of  ^ach ;    whicb  mani- 
fest shall  h€  by  him  exhibited,   for  the  inspection  of  any  officer  of 
the  revenue,  when,    by  such  officer,   thereunto  required  ;    and  shall 
also  inform  such  officer,  from  whence  such  ship  or  vessel  laJst  sailed, 
and  how  long  she  has  been  in  port,  when  by  him  so  interrogated.    And 
if  the  master  of  such  ship  or  vessel  shall  not  be  provided,  on  his  arrival 
within  any  such  district,  with  a  manifest,  and  exhibit  the  same,  as  is 
herein  required,  if  the  lading  of  such  ship  or  vessel  consist  wholly  of 
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goods,  the  produce  or  mantifactitre  of  the  United  States,  (distilled  epints 
excepted,)  he  shall  ferfeit  twenty  dollars ;  or,  if  there  be  dtatiUed  spir- 
its, or  goods,  wares,  or  merchandise,  of  foreign  growth  or  maan&etiire, 
on  board,  excepting  what  may  be  sufficient  for  sea  stores,  lie  stefl  for- 
feit forty  dollars ;  or,  if  he  shall  refuse  to  answer  the  interrogalnries 
truly,  as  is  herein  required,  he  shall  forfeit  the  sum  of  oae  bniMiiefl  dol- 
lars.   And  if  any  of  the  goods  laden  on  board  such  ship  or  tessel,  sfaoJl 
be  of  foreign  growth  or  manufacture,  or  of  spirits  distilled  within  the  Uni- 
ted States,  so  much  of  the  same  as  may  be  found  on  board  such  ship  or 
vessel,  and  which  shall  not  be  included  in  the  manifest  ezhihited  hj 
stieh  master,  shall  be  forfeited. 

Sec.  19.  That  it  shall  and  may  be  lawful  for  tbe  eolleetor  o(  the  d'ls^ 
trict  of  Pennsylrania  to  grant  permits  for  the  transportsdoa  of  ^oods, 
wares,  or  merchandise,  of  foreign  growth  or  mannfactiire,  aeroes  the 
state  of  New  Jersey,  to  the  district  of  New  York,  or,  across  the  sute 
of  Delaware,  to  any  district  in  the  State  of  Maryland  or  Yirginia;  and 
for  the  collector  of  the  district  of  New  York,  to  grant  like  p^mits,  for 
the  transportation  across  the  state  of  New  Jersey ;  and,  for  tiie  collector 
of  any  district  of  Maryland  or  Vh>ginia,  to  grant  like  permits,  for  the 
transportation  across  the  state  of  Delaware,  to  the  district  of  Plmwij  Ira- 
nia :  Prwided,  That  every  such  permit  shall  express  the  nmam  ef  the 
owner,  or  person  sending  such  goods,  and  of  the  person  or  persoBS  to 
whom  such  goods  shall  be  consigned,  with  the  marks,  numfrors,  and 
description,  of  the  packages,  whether  bale,  box,  chest,  orocbendse, 
and  the  kind  of  goods  contained  therein,  and  the  date  when  granted ; 
and  the  owner,  or  person  sending  such  goods,  shall  swear  or  affirm, 
that  they  were  legally  imported,  and  the  duties  thereupon  paid  or  se- 
cured :  And  provided  also,  That  the  owner  or  consignee  of  all  aach 
goods,  wares,  and  merchandise,  shall,  within  twenty-four  hoars  9&bt 
the  arriral  thereof  at  the  place  to  which  they  were  permitted  to  be  trans- 
ported, report  the  same  to  the  collector  of  the  district  where  tbey  lAall 
so  arrive,  and  shall  deliver  up  the  permit  accompanying  the  same;  and 
if  the  owner  or  consignee  aforesaid,  shall  neglect  or  refuse  tb  make  doe 
entry  of  such  goods,  within  the  time,  and  in  the  manner,  herein  direct- 
ed|  all  such  goods,  wares,  and  merchandise,  shall  be  sobject  to  forfeit- 
ure ;  and  if  the  permit  granted,  shall  not  be  given  up,  wi«hfik  the  time 
limited  for  making  the  said  report,  the  person  or  persons  to  whom  k 
was  granted,  neglecting  or  refusing  to  deliver  it  up,  shafl  forfeit  fifty 
dollars  for  every  twenty-four  hours  it  shall  be  withheld  afterwards : 
Provided^  That  where  the  goods,  wares,  and  merchandise,  to  be  truis- 
ported  in  manner  aforesaid,  shall  be  of  less  value  than  eight  hmdred 
dollars,  the  said  oath  and  permit  shall  not  be  deemed  necessary,  nor 
shall  the  owner  or  consignee  be  obliged  to  make  report  to  the  oolbc- 
tor  of  the  district  where  the  said  goods,  wares,  and  merchandise,  shall 
arrive. 
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Sec.  20.  That  when  any  ship  or  veasel  of  the  Unhed  States^  regie*. 
tered  according  to  law,  shall  be  emplojed  in  going  from  anj  one  district- 
in  the  United  States,  to  anj  other  district,  such  ship  or  vessel,  and  the 
master  or  commander  thereof,  with  the  goods  she  may  have  on  board, 
preTioas  to  her  departare  from  the  district  where  she  may  be,  and  also 
upon  her  arrival  in  any  other  district,  shall  be  subject,  (eKcept  as  to 
the  payment  of  fees,)  to  the  same  regulations,  provisions,  penalties,  and 
forfdtores,  and  the  like  duties  are  impoeed  on  like  officers,  as  is  provi* 
ded  by  the  sixteenth  and  seventeenth  sections  of  this  act,  ibr  ships  or 
vessels  licensed  foricarrying  on  the  coasting  trade  :  Provided,  houiever, 
That  nothing  herein  contained  shall  be  construed  to  extend  to  register- 
ed ships  or  vessels  of  the  United  States,  having  on  board  goods,  wares, 
and  merchandise,  of  foreign  growth  or  manufacture,  brought  into  the 
United  States  in  such  ship  or  vessel  from  a  foreign  port,  and  on  which 
the  duties  have  not  been  paid,  or  secured,  according  to  law. 

Sec.  21.  That  when  any  ship  or  vessel,  licensed  for  carrying  on  the 
fishery,  shall  be  intended  to  (ouch  and  trade  at  any  foreign  port  or 
place,  it  shall  be  the  duty  of  the  master,  commander,  or  owner,  to  ob- 
tain permission  for  that  purpose,  from  the  collector  c^  the  district  where 
such  skip  or  vessel  may  be,  previous  to  her  departure ;  and  the  master 
or  commander  of  every  such  ship  or  vessel  shall  deliver  like  manifestB, 
and  make  like  entries,  both  of  the  ship  or  vessel,  and  of  the  goods^ 
wares,  or  merchandise,  on  board,  within  the  same  time,  and  under  the 
same  penalty,  as  by  the  laws  of  the  United  States  are  provided  for  ships 
or  vessels  of  the  United  States  arriving  from  a  foreign  port.  And  if 
any  ship  or  vessali  licensed  for  carrying  on  the  fisheries,  shall  be  found 
within  three  leagues  of  the  coast,  with  goods,  wares,  or  merchandise, 
of  ibre^n  growth  or  manttfactiire,  exceeding  the  value  of  five  hundred 
dollars,  without  having  snch  permission  as  is  herein  directed,  such  ship 
or  ^ei^ei,  together  with  the  goods,  wares,  or  merchandise,  of  foreign 
growth  or  mann&eture,  imported  therein,  shall  be  subject  to  seiznre  and 
forfeiture. 

Sec.  22»  That  the  roaster  or  commander  of  every  ship  or  vessel, 
employed  in  the  transportation  of  goods  from  district  to  district,  that 
shall  put  into  a  port  other  than  the.  one  to  which  she  was  bound,  shall, 
within  twenty-four  hours  of  his  arrival,  if  there  be  an  offioev  residing 
at  such  port»  and  shte  continoe  there  so  long,  make  report  of  his  arri- 
val, to  such  oflioep,  with  the  name  of  the  place  he  came  from,  and  to 
which  he  is  bound,  with  an  account  of  his  lading ;  and  if  the  master 
of  such  ship  or  vessel  shall  neglect  or  refuse  to  do  the  same,  he  shall 
forfeit  twenty  ddlaiis.. 

Seib.  28«  That  if  the  master  or  ooseimander  of  any  ship  or  vessel  em- 
ployed in  the  transportatiod  of  goods,  from  district  to  district,  having 
on  board  goods,  wares,  or  merchandise,  ef  foreign  giowth  or  manufac- 
ture, or  distilled  spirits,  shall,  on  his  arrival  at  the  port  ta  which  he  was 
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dodacd,  lAn  Imi  or  lulud  ttx  eenilhA  miiki&w  of  tbe  i 
pcTBUt  wUich  wu  ihren  tbenror,  bj  tb«  eall«ciM  ot  ^orrejnc  oCtbe  ia- 
U'tBl  fmm  whence  be  niled,  the  eoDeclor  ot  ibo  liietricL  wbcn  lie  tlaH 
to  uihe  shall  ukn  faoad  for  the  pajiseut  of  lbs  dntie*  qo  *Dch  piod^ 
wvTs,  uid  nerchuiifiMi,  of  Ibtcign  gravth  or  louia&ctxure,  or  JnuOcd 
■pihia,  witJiin  an  looaths,  m  ibe  Kune  naBDcr  U  thouch  liMy  wmt  m- 
porUil  from  a  Ibrn^  coantrjr :  Pfr^''-*  »—'■'■"  ='■'-►•  i-'  -toil  5* 
c&nccUcd,  if  ibo  said  muier  abill  <-  1.  f> 

the  U)lIocloc  ukiog  nich  bood,  iwl  '>  bf 

payineni,  a  c«tu6eue,  Ijom  tlic  M'l  <  .-ilraia 

wlicaee  he  nilod,  ifaM  tush  gooda  tvcic  iegaltji  ctporluU,  ta  Awii  >bi^ 
or  vuskI,  froni  such  dUtricL 

Sec.  24.  Tlut  the  uiinUT  or  oonnaander  of  ercr)*  fonagB  ilNp  (t 
vEaacI,  boond  from  a  disuicl  in  ibc  Uuited  SUIes  lo  uij  otfaer  tTultia 
within  (lie  Mine,  »ball,  tn  «ll  cases,  previous  tn  her  d«partnr«  nm  foch 
dialriot, ilaLivor  lo  the  collector  of  auch  disirict  rfaplic:iti?  imnifcib  of 
the  lading  oo  board  auch  skip  or  fcsset,  if  lli'-t  ' ■•.-tv  \m 

none,  he  slmil  declaro  that  ^uch  ia  tho  c«m.  H'  i'  aock 

mitDifoEts  or  declaration  lie  ahnll  siicar  or  aC.i-  .  a  pet- 

mit  from  the  eaid  coSoctor,  antliorixmg  Iiim  r .  >;ff  ni' 

bia  deatlnalioD.     And  iho  inislcr  or  cominii  'ii'tpor 

vessel,  on  bia  tiriiral  within  any  district,  ftorn  .  •lull, 

in  ail  CBflRP,  wiibio  forty-tigbt  boora  after  hiaii..  -,  —  r-  —  to  tl» 
unladini;  anj*  ^ooda  from  on  board  sucb  abijior  vcsiM'l,  delim  to  the  col- 
lector of  Ibo  diHlrict  H'bcre  he  may  have  arrtvttd,  n.  RiatufeMortbegoodB 
liideD  on  board  sacU  shipor  tCKSci,  if  unyllieie  be,  or.ilmlnUaiMaalj, 
he  ahall  so  declare,  attd  to  Ibo  truth  of  which  mamfEJt  nr  .dedtn^n 
be  shall  nweatoc  allitm  ;  and  also,  thid  luch  manifat  conlaiMt  tm  atarmt 
^f  all  tkt  goodi,  wares,  and  merekandue,  tehieb  iMrt  on  ttmrd  vuk  tiif 
or  ueiiel  at  the  lime,  or  tutve  brtn  sinrc,  Hrr  deparlurt  Jruui  Ua  fltui 
from  itJiaict  she  shail  be  rrporttd  hst  to  hate  taittd;  and  he  shall  also 
deliver  to  such  colloctor  the  pormtt  which  vras  givcD  liim  from  ihft  a^ 
lector  of  tlie  district  Ironi  whence  he  Bailed.  And  If 
commaniJer  of  any  such  ship  or  vcasel  sMI  neglect,  or  rcl 
iug  Willi  any  of  the  requirements  herein  made,  he  ihall  fori 
drod  dullara  :  Proeided  alwat/p,  That  nothing  herein 
construed  as  affecting  tho  payment  of  tonnage,  or  auf  otlM!r  roifdllii^ 
menls  uliich  such  ships  or  Tcssels  are  now  auhjoct  to  by  the  present  n- 
isting  laws  of  the  United  States. 

Sec.  3o.  That  in  every  case  whore  the  coltecior  w,  by  tbis  act,  d^ 
reeled  to  ^rant  any  corolnient,  license,  ceni(icatr>,  perinil,  or  other  dat- 
uuieut,  the  naval  officer  residing  at  the  jiort  (if  them  bo  one}  eliallfiga 
(ho  same  ;  and  every  surveyor  who  EbnII  certify  a  maoifeil,  or  gml 
a  permit,  or  who  aliall  receiie  any  certified  manifusl,  or  a  pe^ 
jiiil,  as  is  provided  fur  ia  Ibis  act,  shall  make  nwaibly  lelomi  tbar- 
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of,  or  sooner,  if  it  can  coDTenidntly  be  made,  ta  the  cdileetoref  the  di»' 
trict  where  such  surveyor  may  reside. 

Sec.  26.  That  before  any  ship  or  vessel,  oi  the  burthen  of  five  toDs^ 
and  less  than  twenty  Ions,  shall  be  licensed,  the  same  admeasoremenl 
shall  be  made  of  such  ship  or  vessel,  and  the  same  provisioned  observed 
relative  thereto,  as  are  to  be  observed  in  case  of  admeasoring  ships  or 
vessels  to  be  registered  or  enrolled  ;  but  in  all  cases  where  sach  ship 
or  vessel,  or  any  other  licensed  ship  or  vessel,  shall  have  been  once  ad^ 
measured,  it  shall  not  be  necessary  to  measure  such  ship  or  vessel  anew, 
for  the  purpose  of  obtaining  another  enrolment  or  license,  except  such 
ship  or  vessel  shall  have  undergone  8<»ne  alteration  as  to  her  bnrtheii, 
subsequent  to  the  time  of  her  former  license. 

Sec.  27.  That  it  shall  be  lawful  for  any  ofiicer  of  the  revenue  to  go 
on  board  of  any  ship  or  vessel,  whether  she  shall  be  within  or  without 
his  district,  and  the  same  to  inspect,  search,  and  examine,  and,  if  it 
shall  appear  that  any  breach  of  the  laws  of  the  United  States  has  been 
committed,  whereby  such  ship  or  vessel,  or  the  goods,  wares,  and  mer* 
chandise,  on  board,  or  any  part  thereof  is,  or  are,  liable  to  forfeiture^ 
to  make  seizure  of  the  same. 

Sec.  28.  That  in  every  case  where  a  forfeiture  of  any  ship  or  vessel, 
or  of  any  goods,  wares,  or  merchandise,  shall  accrue,  it  shall  be  the 
duty  of  the  collector,  or  other  proper  officer,  who  shall  give  notice  of 
the  seizure  of  such  ship  or  vessel,  or  of  such  goods,  wares,  or  merclian* 
dise,  to  insert,  in  the  same  advertisement,  the  name  or  names,  and  the 
place  or  places  of  residence,  of  the  person  or  persons  to  whom  any 
such  ship  or  vessel,  goods,  wares,  and  merchandise,  belonged,  or  were 
consigned,  at  the  time  of  such  seizure,  if  the  same  shall  be  known  to 
him. 

Sec.  29.  That  every  collector,  who  shall  knowingly  make  any  record 
of  enrolment  or  license  of  any  ship  or  vessel,  and  every  other  officer,  or 
person,  appointed  by  or  under  them,  who  shall  make  any  record,  or  grant 
any  certiAcate,  or  other  document  whatever,  contrary  to  the  true  intent 
and  meaning  of  this  act,  or  shall  take  any  other,  or  greater,  fees,  than 
are  by  this  act  allowed,  or  shall  receive,  for  any  service  performed  pnr^ 
suant  to  this  act,  any  reward  or  gratuity,  and  every  surveyor,  or  other 
person  appointed  to  measure  ships  or  vessels,  who  shall  wilfully  deliver 
to  any  collector,  or  naval  officer,  a  false  description  of  any  sfaiporvessel^ 
to  be  enrolled  or  licensed  in  pursuance  of  this  act,  shall  upon  convic* 
tiou  of  any  such  neglect  or  offence,  forfeit  to  the  United  States  five 
hundred  dollars^  and  be  rendered  incapable  of  serving  in  any  office  of 
trust  or  profit  under  the  United  States.  And  if  any  person,  authorized 
and  required  by  this  act,  in  respect  to  his  office,  to  perform  any  act  or 
thing  required  by  this  act,  shall  wilfully  neglect  or  refuse  to  do  and 
perform  the  same,  according  to  the  true  intent  and  meaning  of  this  act, 
such  person,  on  being  duly  convicted  thereof,  if  not  hereby  subject  to 
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^mPlhltr  mi  disqMii&utMiu  aionai^,  *l«ll  forfeit  and  pft«  ibc  ton 
flRltandrcd  dollan  for  the  iuA  otfence,  «di1  a  liko  nun  Cm  tbo  Mwad 
oftscA,  uiil  Bfaftli,  fcoin  t])cti««  brwud,  be  readc^i-j]  iairapKUe  of  ImU- 
iiif>  uy  ofica  of  miai  or  profit  attitt  ibc  L'aiteil  Siaies. 

Bee.  •W.  Tbu  if  any  perMMi  or  poMMta  tlnll  iwe&r  or  »ftnn  to  an; 
of  ibc  niaUera,  herein  required  to  be  Kiified,  knowiag  (he  bum  !■>  &r 
IbImi,  mch  person  or  peraoits  sliaU  5«ftir  the  like  pann  and  pnatoe*  u 
■htll  be  incturcd  by  pemiu  commiiluig  wilful  aod  currnfX  ^i«T. 
And  if  any  percon  or  |wnoRs  ehall  htgc,  oounlorfctt,  crace,  alter,  or 
folaifiF,  any  ennlaMnt,  licenae,  ccrtilicale,  pcratit,  or  oibcr  duca— M 
raenlkned  ot  required  in  ihi*  acl,  to  be  granted  by  auy  oAoar  9f  Ute 
reraDne,  mch  pcrMA  or  penon^,  st>  oOoniiinf,  ahall  Ibrfeit  fire  kundred 
dollar*. 

Sec.  31,  Tliat  if  any  person  or  peraoftaafcal)  a»«Bolt, -——  -->-'-'" 
or  hioder,  ant  officer  in  ibe  exccntiou  of  iIub  act,  or  >.  ' 
(It  law  of  tbe  L'uiied  Sl>lc«,  herein  menuoned,  or  of  :<  i 
or  antborilies  rented  in  htm  by  ibiaacl.or  any  other  an    - 
Mtd,  all  and  every  person  and  persona  bo  olTcnJin^,  aball«  twc  ^iiuj  jtu^ 
olTence,  for  which  no  oihei  penalty  i»  puticolaily  provuledf  farlctl  fiw 
hundred  dollars. 

Sec.  82,  Thai  if  any  licensed  ship  or  »•&?■  i  ':ni,  a 

vbole  or  in  {larl,  to  any  person  who  is  not,  n  :  jaila, 

I  citizen  of,  aad  resident  niiliin,  the  Untied  ■'^  i  ,.  i  >fa(|i 

or  vessel  shall  be  employed  in  any  other  trade  man  th^i  iot  vliicti  ibe 
is  licensed,  or  ahall  be  found  wiih  a  forged  or  allored  iicenwa,  or  one 
granted  for  any  other  ship  or  icssel,  etery  auch  ship  or  iffel.  wtth  tor 
tackle,  apparel,  and  furailure,  and  the  cargo  found  oji  baud  ha>,aball 
be  forfeited. 

Sec.  3A.  Providtd,  Sfc.  Tlut  in  all  cases  where  tl>c  irfaotc,  or  aay 
pari,  of  the  lading,  or  cargo,  on  board  any  ship  or  vcmcI,  aball  bdoag, 
bona  Hde,  lo  any  person  or  per^ns  other  (haa  the  m»i«t,  oirnvr,  tt 
mariners,  of  Buch  ship  or  vaasel,  and  upon  which  the  dtujet  aball  hiM 
been  previously  pnid  or  Eccured,  according  lo  \a<x,  hIhU  be  riripifj 
from  any  rorfeilure  under  tliia  acl,  any  thing  therein  contaiond  to  tbe 
contrary  notwithstanding. 

Sec.  ^4.  That  the  fees  and  allowancea,  for  the  aetvnl  dutiea  and 
tervices  to  be  performed  in  virtue  of  ibis  act,  ahdl  be  as  follow ;  tbu  ii 

say: — For  admeasuring  crery  ship  or  vessel,  in  ortler  to  the  tsar^ 
mcnl,  or  licensing  sod  recording,  the  same,  if.of  Um  burlbeii  of  fin 

IS,  and  less  than  twenty  tons,  fifty  centa;  if  of  twenty  lojia,  and  B»i 
exceeding  seventy  tons,  seventy-five  cents  i  if  above  setreoty  ions,  luiil 

>t  exceeding  one  hundred  Ions,  one  hundred  cents ;  ifabore  one  Ihb- 

dred  tons,  one  hundred  anil  fifty  cents : — For  every  certincatv  of  esrol- 

nt,  fifly  cents. — For  every  endorsemeut  on  a  certificate  of  earDlmmil, 

twenty  cents :— For  every  liccDsc,  nnd  grwititig  lbs  tune,  utcloduigUK 
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bond,  if  not  exceeding  twenty  tons,  tweoty-live  oents ;  if  above  twenty, 
and  not  more  than  one  hundred,  tons,  fifiy  cent ;  and  if  more  than  one 
hundred  tons,  one  hundred  cents : — For  every  endorsement  on  a  license, 
twenty  cents  :— •For  certifying  manifests,  and  grai^Ung  a  permit  for  a 
licensed  vessel  to  proceed  from  district  to  district^  twenty-five  cents  if 
less  than  iifty  tons ;  aad  if  above  fifty  tons,  fifty  cents : — ^For  receiving 
a  certified  manifest,  and  granting  a  permit,  on  the  arrival  of  such  ves- 
sel, twenty-five  cents  if  less  than  fifty  tons ;  and  if  above  fifty  tons, 
fifty  cents : — For  certifying  manifests,  and  granting  a  permit  for  a  reg- 
istered vessel  to  proceed  from  district  to  district^  one  hundred  and  fifiy 
cents  : — ^For  reeeiving  a  certified  manifest,  and  granting  a  permit,  oa 
the  arrival  of  snch  registered  vessel,  one  hundred  and  fifty  cents  : — For 
granting  a  permit  for  a  vessel,  not  belonging  to  a  citizen  or  citizens  of 
the  United  States,  to  proceed  fi'om  district  to  district,  and  receiving  the 
manifest,  two  handred  cents  : — For  receiving  a  manifest,  and  granting 
a  permit  to  unload,  for  such  last  mentioned  vessel,  on  her  arrival  in  one 
district,  from  another  district,  two  hundred  cents  : — ^For  granting  a  per* 
tnit  fi>r  a  vessel  carrying  on  the  fishery,  to  trade  at  a  foreign  port,  twen- 
ty-five cents  :  and  for  the  report  and  entry  of  any  foreign  goods  import 
ed  in  such  vessel,  twenty-five  cents. 

And  where  a  surveyor  shall  certify  a  manifest,  or  grant  a  permit,  or 
receive  a  certified  manifest  and  grant  a  permit,  the  fees  arising  there- 
from shall  be  received  by  him  solely  for  his  use.  And  all  other  fees 
arising  by  virtue  of  this  act,  shall  be  received*  and  accounted  for,  by 
the  collector,  or,  at  his  option,  by  the  naval  officer,  where  there  is  one, 
and  where  there  is  a  collector,  naval  officer,  and  surveyor,  shall  b^ 
equally  divided,  monthly,  between  the^said  officers ;  and  where  tliere  is 
no  naval  officer,  two-thirds  to  the  collector,  and  the  other  third  to  the 
surveyor ;  and  where  there  is  only  a  coUectbr,  be  shall  receive  the  whole 
amount  thereof;  and  where  there  is  more  than  one  surveyor  in  any  dis- 
trict, each  of  them  shall  receive  his  proportionable  part  of  such  fees  as 
shall  arise  in  the  port  for  which  he  is  appointed :  Provided  dkoa^s^ 
That  in  all  cases  where  the  tonnage  of  any  ship  or  vessel  shall  be  as- 
certained by  any  person  a(^iuted  for  that  purpose,  such  person  aball 
be  paid  a  reasonable  compensation  therefor  out  of  the  fees  aforesaid, 
before  any  distribution  thereof  as  aforesaid:  and  every  collector  and 
naval  officer,  and  every  surveyor,  who  shall  reside  at  a  port  where  there 
is  no  collector,  shall  Cause  to  be  affixed,  and  constantly  kept,  in  some 
conspicuous  place  of  his  office,  a  fair  table  of  the  rates,  of  feea  demand- 
able  by  this  act. 

Sec.  35.  That  all  penalties  and  forfeitures  which  shall  be  incurred 
by  virtue  and  force  of  this  act,  shall  and  may  be  sued  for,  [wosecuted, 
and  recovered,  in  like  manner  as  penalties  and  forfeitures  incurred  by 
virtue  of  the  act,  entitled  *'  An  act  to  regulate  the  collection  of  the  du- 
ties imposed  by  law  on  goods,  wares,  and  merchandise,  imported  into 

80 
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d  to  rcmore  ilie  liabtlitj  of  u*  pwrnn  or  ptiMoa  io  my  pMi^ 
fat  Bol  «arT«Biienti|{  n[>  tbc  papers  bdooginf  lo  »iy  ehip  or  nat*!,  o*  • 
I    irmufei  iM-  £al«  of  lb«  saine.      [Appmval,  Jfsrrl  ^  1707.] 


Act  oT  17117,  cl)R)>,  5. 


r  Jn  arf  !■  M^JitiKi  la  a 


nmSitg  </  <l^j)»  tfnJ  n 


iwg  Ot*  npiitritg  aaJ 


r>  •hill  or  rnMl  wluch  hm  bam, 
lav  oT  till!  United  StAua,  tad 
jiiileinua),  uidt*  tbs 


Sec  1.  &  )'(  nufttd,  4v.  Tbu  r 

or  sbiil  be  rpjiitutred  puriuaui  lu  m 

which  hueifier  shtll  be  wizeil,  oi  cifbm^  uxd 

uutliotitj'  nf  any  funrigti  power,  m  ihu  alwll,  hj 

erty  of  »  TiKcipiEr  or  fbrdnBen,  sbUI,  sTier  t ! 

etuitled  to,  or  capablo  o(  netmog.  «  dcw    r 

such  ship  or  rewcl  >boutd  aftRtu-ariin  becom'- 

tliut  allsuch  eliips  and  iukU  ahall  be  t&keu  ai..j  <  Hxi.tcro..  L>  lu  :ii- 

lenis  and  putpuHtfs,  as  foreign  vr^srls :    1*rQvidrd,  'i'liai  uotbin^  ta  tba 

act  coiiUrncd  a lialLi  extend  In,  or  be  caastniud  in  lAxI,  ihe  pcmn 

or  persons  oHning  any  ship  or  rosHel,  at  ihs  lime  of  tlw  leisnnr,  or 

capture  of  the  same,  or  ahall  prevent  saeli  owou.  n>  cace  ^  rv^^aia 

a  propcil;  is  luch  ahip  or  vessel,  so  condemDcd,  by  puicbaae  <«  oth«- 

wiM,  from  claiming  and  receiving  a  new  rogiOer  br  tite  ucte;  as  be 

might  or  could  hare  done  if  [his  act  had  not  been  paaaeiL    [Affnnal, 

June  27,  1797.] 


Act  of  1803,  chop.  «>. 


Jin  a. 


'  guppJcmtntarii  lo  Ihr  aft,  cntHled  "  .*i  arf  pnriJing  fmt^KwU  fif  t^ 
ihip*  and  vcMnch  of  the  t'nUtJ  Salt*. 


Sec.  1.  Be  it  maeted,  i^r..  Thnt  every  unregistereil  skip  <ir*ttval, 
owned  by  a  citizen  or  citizens  of  the  United  Slues,  hoA  nHiiig-  wttb  t 
sedetter,  going  lo  any  foreign  conntry,  Bh.Tll.  before  sho  deparia  from  (lie 
United  States,  si  the  request  of  the  tnasler,  be  furniidied  by  the  cnRrc- 
tor  of  the  district  vrbere  such  vessel  may  be,  with  a  pniepnt,  of  tbe  Ibta 
prescribed  and  established  by  the  net  to  which  thin  is  a  mpplrmrvt, 
for  which  the  master  shaJI  pay  lo  the  collector  ten  dollar*,  and  tw  sot«- 
ject  to  the  rules  and  conililions  prescribed  in  the  said  act,  for  ships  aod 
vfesaels  of  ihe  ITnited  States. 

Sec.  2.  That  iherc  shall  be  paid  on  Rferj  sach  unrcgiaWrwl  Efcip  « 
vessel,  sailing  or  trading  to  any  foreign  country,  olher  thin  some  port 
or  place  in  America,  for  earh  and  every  ray^ge,  llie  same  snio,  ai  (ho 

e  of  clearing  outwards,  to  be  received  and  necoLinted  for  in  tbc  ntna 

iner,  as  is  by  said  act  reipiircd  in  cases  of  shipa  and  reasels  of  ita 
jlfniWd  States.     [Appravcri,  MarrA  -2.  I8IK>.] 
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Act  of  1803,  chap.  71. 

m^  ad  in  addxixon  to  (he  od,  entitled  *'  An  act  concerning  the  registering  and 
recording  of  ships  nnd  vessels  of  the  United  States,  and  to  the  axiy  tniUUd 
^  An  actio  regiUate  (he  eoUection  of  duties  on  imports  and  tonnageJ" 

Sec.  1.  Be  it  enacted,  Sfc,  That  if  anj  person  shall  knowiDgJy  make, 
utler,  or  publish,  any  false  sealetter,  Mediterranean  passport,  or  certifi- 
cate of  registry,  or  shall  knowingly  avail  himself  of  any  snch  Mediter- 
ranean passport,  sealetter,  or  certificate  of  registry,  he  shall  forfeit  and 
pay  a  sum  not  exceeding  fire  thousand  dollars,  to  be  recovered  by  ac- 
tion of  debt,  in  the  name  of  the  United  States,  in  any  court  of  compe- 
tent jurisdiction  ;  and,  if  an  officer  of  the  United  States,  he  shall  for- 
ever thereafter  be  rendered  incapable  of  holding  any  office  of  trust  or 
profit,  under  the  authority  of  the  United  States. 

Sec.  2.  That  it  shall  be  the  duty  of  the  comptroller ^of  the  treasury 
to  cause  to  be  provided  blank  certificates  of  registry,  with  such  water 
and  other  secret  marks  as  he  may  direct,  which  marks  shall  be  made 
known  only  to  the  collectors  and  their  deputies,  and  to  the  consuls  or 
commercial  agents  of  the  United  States ;  and  from  and  afler  the  thirty- 
first  day  of  December  next,  no  certificate  of  registry  shall  be  issued,  ex« 
cept  such  as  shall  have  been  provided  and  marked  as  aforesaid  ;  and 
the  ships  or  vessels  of  the  United  States,  which  shall  have  been  duly 
registered  as  such,  shall  be  entitled  to  new  certificates  of  registry  (gra- 
tis) in  exchange  for  their  old  certificates  of  registry :  And  it  shall  be  the 
duty  of  the  respective  collectors,  on  the  departure  of  any  snch  ship  or 
vessel,  after  the  said  thirty-first  day  of  December,  from  the  district  to 
which  such  ship  or  vessel  shall  belong,  to  issue  a  new  certificate  accor- 
dingly, and  to  retain  and  deface  the  former  certificate. 

Sec.  3.  That  when  any  ship  or  vessel,  which  has  been,  or  which 
shall  be,  registered  pursuant  to  any  law  of  the  United  States,  shall, 
whilst  such  ship  or  vessel  is  without  the  limits  of  the  United  States,  be 
sold  or  transferred,  in  whole  or  in  part,  to  a  citizen  or  citizens  of  the 
United  States,  such  ship  or  vessel,  on  her  first  arrival  in  the  United 
States  thereafter,  shall  be  entitled  to  all  the  privileges  and  benefits  of  a 
ship  or  vessel  of  the  United  States  :  Provided^  That  all  the  requisites 
of  law,  in  order  to  the  registry  of  ships  or  vessels,  shall  be  complied 
with,-  and  a  new  certificate  of  registry  obtained  ibr  such  ship  or  vessel, 
within  three  days  from  the  time  at  which  the  master  or  other  person 
having  the  charge  or  command  of  such  ship  or  vessel,  is  required  to 
make  his  final  report  upon  her  first  arrival  afterwards,  as  aforesaid, 
agreeably  to  the  thirtieth  section  of  the  act,  passed  on  the  second 
day  of  March,  .one  thousand  seven  hundred  and  ninety-nine,  entitled 
"  An  Act  to  regulate  the  collection  of  duties  on  imports  and  tonnage." 


I 
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'  ixmber,  one  tbounud  eighi  tinaiiml  and  IburUieD,  from  uij  dt«vict  tt 
h  •Bch  btup  or  (cMel  ilull  Lwloaff,  lo  imh!  a  new  cenificaic  uecw 
i^ingl;,  KOil  lo  rruio  and  dpface  ihe  (ormcf  c«rtiii<:4lc. 

See.  3.  Tbtl  a  mia  luH  ctceedtDi^  ten  ibuiueuid  doHara  be.    uiJ  u* 
if  twrebir,  approfirMlol,  out  of  an;  HHiivy  ia   i^j 
I  oUxuvriM  ^ifmfifiatvd,  to  carry  Uiu  act  Uuo  dlBct.   {.1; 

la.  isiit] 


Act  af  iei7,  cbnp.  SIM. 
A  .M  nncemimg  At  .MnifofiMV  Oi  C/niM  -S 

See.  1.  BeiV  ,■,'■"  '       '      '  " 

ber  iMtal,  do  gotx'- 
t'tiiiod  Slain  frxi 
L'nitcd  BUIM,  vt    ;i>  -..i.^^  .:■■    .^.. 
tbc  eilix«ni  or  wbjecu  of  liiai  cj»i 
gromh,  prodiKtim  or  mtnufaclurr ; 
Ot  mcKlianilbe,  can  oiily  be,  or  mof^i  i  -       , 

portatfon  :  Praridtd,  Mrrcrlhlrsi,  TUftl  iiu«  ictjuJuti'iu  Ui^JJ  mmuImhI 
lo  llitf  tcsscIb  of  any  foreign  nnitoo  wliicb  baa  not  adnplMl,  anil  wbicfe 
^all  noi  adopt,  a  similiir  reguhttion. 

6oc  3,  Thai  nil  goods,  warvf.  or  mcrcbanl  >  ibn 

Vniled  Statn  conirary  to  the  true  ioient  and  m  :ud 

the  ehipor  cesMl  wberein  ibe  same  sliall  be   i  '>ih 

bet  cargo,  lacklo,  apparel,  and  furniture,  aball  ''  >  ui- 

(icd  States;   and  such  guoils,  trsrts,  or  nietctini.i:  lad 

cargo,  siioll  be  liable  to  b<;  wized,  pro^eculed.  .l  i,  Ukc 

manner,  and  under  the  same  logulalioDs,  rvslnciKin!,  mivi  ',>r'jitii Mm*, 
as  have  been  hi.'retolbre  established  far  the  reoorerjr,  onllcction,  disui' 
bulion,  and  remission,  of  forfeiturcji  to  tlic  Uniied  SiaiMbf  lim  Mtent 

Sec.  'i.  That  aller  the  thirtictbdar  of  September  next,  the  bountia 
and  allowances  now  granted  by  law  lo  the  owners  of  bosta  or  veaHU 
engaged  in  the  fiBhcrio,  shall  be  paid  ODly  on  boats  or  veiMb,  tho  ofr 
CerB  and  at  least  three  fourths  of  the  crews  of  which  aball  be  {iroTed,  to 
the  eatiBfaction  of  tho  collector  of  the  district  where  aueb  txiat  or  «i!se1 
shall  belong,  to  be  citizcDa  of  the  United  Slatita,  or  pcraons  out  th««ub- 
jecli  of  any  foreign  prince  or  slate. 

See.  4.  That  no  goods,  w^res,  or  niardiaDdiae,  flball  be  iatpsrted, 
nndcr  penally  of  forfeiture  thereof,  from  one  port  of  iIm)  I'Ditod  SiatM 
lo  another  port  of  the  United  States,  in  a  res«oI  bclotifiing  wboOTer  ta 
pan  lo  a  subject  of  any  foreign  power  ;  bul  ihia  clanse  ahall  not  be  coo- 
atrued  to  prohibit  ihe  lailing  of  any  foreign  rcascl  Irom  OM  to  anulber 
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port  of  the  United  States,  provided  no  goods,  wares^  or  merchandise, 
other  than  those  imported  In  such  vessel^  from  some  foreign  port,  and 
which  shall  not  have  been  unladen,  shall  be  carried  from  one  port  or 
place  to  another  in  the  United  States. 

Sec.  5.  That  after  the  thirtieth  day  of  September  next,  there  shall 
be  paid  a  duty  of  fifty  cents  per  ton,  npon  every  ship  or  vessel  of  the 
United  States  which  shall  be  entered  in  a  district  in  one  state  from  a 
district  in  another  state,  except  it  be  an  adjoining  state  on  the  sea 
Goast^  or  on  a  navigable  river  or  lake,  and  except  also  it  be  a  coasting 
▼easel  going  from  Long  Island,  in  the  state  of  New  York,  to  the  state  of 
Rhode  Island}  or  from  the  state  of  Rhode  Island  to  the  said  Long 
Island,  having  on  board  goods,  wares,  and  merchandise^  taken  in  one 
state  to  be  delivered  in  another  state  :  Pramded^  That  It  shall  not  be 
paid  on  any  ship  or  vessel  having  a  license  to  trade  between  the  difie- 
rent  districts  of  the  United  States,  or  to  carry  on  the  bank  or  whale  fisfae* 
rios,  more  than  once  a  year :  And  provided  tdso.  That  if  the  owner  of 
sny  such  vessel,  or  his  agent,  shall  prove,  to  the^satisiaction  of  the  col« 
leetor,  that  three  fourths  at  least  of  the  crew  thereof  are  Ameri* 
eao  citizens,  or  persons  not  the  subjects  of  any  forbign  prince  or  state, 
the  duty  to  be  paid  in  such  case  shall  be  only  at  the  rate  of  six  cents 
per  ton ;-  but  nothing  in  this  section  shall  be  construed  to  repeal  or  a^ 
fbet  any  exemption  from  tonnage  duty  given  by  the  eightli  section  of 
the  aot^  entitled  "An  act  to  provide  for  the  establishment  of  certain  dis* 
tricts,  and  therein  td  amend  an  act,  entitlefd  "  An  act  to  regnlate  the 
collection  of  duties  on  imports  aad  totinage,"  and  for  other  purposes." 

Sec.  6.  That  after  the  thirtieth  day  of  Septentber  next,  there  shall 
be  paid  npon  every  ship  or  vessel  of  the  United  Slates,  which  diail  be 
entered  in  the  United  States  from  any  foreign  port  or  place,  itoless  the 
officers,  and  at  least  two  thirds  of  the  crew  thereof,  shall  be  proved 
citizens  of  the  United  States,  or  persons  not  the  subjects  of  any  foreiga 
prince  or  state,  to  the  satisfeedon  of  the  collector,  fifty  cents  per  ton  : 
Andprmnded  also,  That  this  section  ^all  not  extend  te  siiips  or  vee« 
sels  of  the  United  States  which  are  now  oo  foreign  voyages,  or^whidi 
may  depart  from  the  United  Slates  prior  to  the  first  day  of  May  iiext^ 
until  after  their  return  to  some  port  of  the  United  States. 

See.  7.  That  the  several  bounties  and  remissions,  or  abatements  of 
duty,  allowed  by  this  act^  in  the  case  of  vessefo  havmg  a  certain  pn>» 
poftba  of  seamen  who  are  Aroerieaa  citizens,  or  persons  not  the  sitb" 
jeets  of  any  foreign  power,  shall  be  allowed  only  in  the  oate  of  vesse!* 
having  such  proportion  of  American  seamen  during  thei^  whole  voyage,* 
unless  in  case  of  sickness;  death,  or  desertion,  or  where  the  whole  6r 
part  of  the  crew  shall  have  been  taken  prisoners  in  the  voyage,  [iip- 
jnwed,  March  1, 1&17.]  t 
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No.  XII. 

Act  of  1790,  chap.  5(3.  [29.] 

Jin  act  for  the  government  and  regulation  of  seamen  in  the  merchants*  *em<T, 

Sec.  1.  Be  it  enacted,  Sf'c.  That  from  and  after  the  first  day  of  De- 
cember next,  every  master  or  commander  of  any  ship  or  vessel  boond 
from  a  port  in  the  United  States  to  any  foreign  port,  or  of  any  ship  or 
vessel  of  the  burthen  of  fifty  tons  or  upwards,  bound  from  a  port  in  one 
state  to  a  port  in  any  other  than  an  adjoining  state,  shaii,  before  be  pTO" 
ceed  on  such  voyage,  make  an  agreement  in  writing  or  in  print,  with 
every  seaman  or  mariner  on  board  such  ship  or  vessel  (except  sucb  as 
shall  be  apprentice  or  servant  to  himself  or  owners)declaring  the  voyage 
or  voyages,  term  or  terms  of  time,  for  which  such  seaman  or  mariner 
shall  be  shipped.  And  if  any  master  or  commander  of  such  sbip  or 
vessel,  shall  carry  out  any  seaman  or  mariner  (except  apprentices  or 
servants  as  aforesaid)  without  such  contract  or  agreement  being  first 
made  and  signed  by  the  seamen  and  mariners,  such  master  or  com- 
mander shall  pay  to  every  such  seaman  or  mariner,  the  highest  price  or 
wages  which  shall  have  been  given  at  the  port  or  place  where  such  sea- 
man or  mariner  shall  have  been  shipped,  for  a  similar  voyage,  within 
three  months  next  before  the  time  of  such  shipping  :  Provided  such 
seaman  or  mariner  shall  perform  such  voyage  :  or  if  not,  then  foe  such 
time  as  he  shall  continue  to  do  duty  on  board  such  ship  or  vessel ;  and 
shall,  moreover,  forfeit  twenty  dollars  for  every  such  eeaman  or  mari- 
ner, one  half  to  the  use  of  the  person  prosecuting  for  the  same,  the 
other  half  to  the  use  of  the  United  States :  and  such  seaman  or  man- 
ner, not  having  signed  such  contract,  shall  not  be  bound  by  the  regula- 
tions, nor  subject  to  the  penalties  and  forfeitures,  contained  in  this 
act. 

:  Sec.  2.  That  at  the  foot  of  every  such  contract,  there  shall  be  a 
memorandum  in  writing,  of  the  day  and  the  hoar  on  which  such  aea- 
man  or  mariner,  who  shall  so  ship  and  subscribe,  shall  render  them- 
selves on  board,  to  begin  the  voyage  agreed  upon.  And  if  any  such 
seaman  or  mariner  shall  neglect  to  render  himself  on  board  the  ship  or 
vessel,  for  which  he  has  shipped,  at  the  time  mentioned  in  such  memo- 
randum, and  if  the  master,  commander,  or  other  officer  of  the  ship  or 
vessel,  shall,  on  the  day  on  which  such  neglect  happened,  make  an  en- 
try in  the  logbook  of  such  ship  or  vessel,  of  the  name  of  such  seaman 
or  mariner,  and  shall,  in  like  manner,  note  the  time  that  he  so  neglect- 
ed to  render  himself,  (after  the  time  appointed),  every  such  seaman  or 
mariner  shall  forfeit,  for  every  hour  which  he  shall  so  neglect  to  render 
himself,  one  day's  pay,  according  to  the  rate  of  wages  agreed  upon,  to 
be  deducted  out  of  his  wages.  And  if  any  such  seaman  or  mariner 
shall  wholly  neglect  to  render  himself  on  board  of  such  ship  or  vessel, 
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or  haying  rendered  himself  on  board,  shall  afterwards  desert  and  es- 
cape, so  that  the  ship  or  vessel  proceed  to  sea  without  him,  every  such 
seaman  or  mariner  shall  forfeit  and  pay  to  the  master,  owner,  or  con- 
signee, of  the  said  ship  or  vessel,  a  sum  equal  to  that  which  shall  have 
been  paid  to  him  by  advance  at  the  time  of  signing  the  contract,  over 
and  besides  the  sum  so  advanced,  both  which  sums  shall  be  recoverable 
in  any  court,  or  before  any  justice  or  justices  of  any  state,  city,  town, 
or  county,  within  the  United  States,  which,  by  the  laws  thereof,  have 
cognizance  of  debts  of  equal  value,  against  such  seaman  or  mariner,  or 
his  surety  or  sureties,  in  case  he  shall  have  given  surety  to  proceed  the 
voyage. 

Sec.  3.  That  if  tho^mate,  or  first  officer  under  the  master,  and  a  ma- 
jority of  the  orew  of  any  ship  or  vessel,  bound  on  a  voyage  to  any  fo- 
reign port,  shal^,  after  the  voyage  is  begun  (and  before  the  ship  or  ves- 
sel shall  have  left  the  land)  discover  that  the  said  ship  or  vessel  is  too 
leaky,  or  is  otherwise  unfit  in  her  crew,  body,  tackle,  apparel,  furniture, 
provisions,  or  stores,  to  proceed  on  the  intended  voyage,  and  shall  re- 
quire such  unfitness  to  be  enquired  into,  the  master  or  commander 
shall,  upon  the  request  of  the  said  mate  (or  other  officer)  and  such  ma- 
jority, forthwith  proceed  to  or  stop  at  the  nearest  or  most  convenient 
port  or  place  where  such  enquiry  can  be  made,  and  shall  there  apply 
to  the  judge  of  the  district  court,  if  he  shall  there  reside,  or  if  not,  to 
some  justice 4>f  the  peace  of  the  city,  town,  or  place,  taking  with  him 
two  or  more  of  the  said  crew,  who  shall  have  made  such  request ;  and 
thereupon  such  judge  or  justice  is  hereby  authorised  and  required  to 
issue  his  precept,  directed  to  three  persons  in  the  neighbourhood,  the 
most  skilful,  in  maritime  afiairs,  that  can  be  procured,  requiring  them 
to  repair  on  board  such  ship  or  vessel,  and  to  examine  the  same,  in  re- 
^ct  to  the  defects  and  insufficiencies  complained  of,  and  to  make  re- 
port to  him,  the  said  judge  or  justice,  in  writing,  under  their  hands,  or 
the  hands  of  two  of  them,  whether  m  any,  or  in  what,  respect  the  said 
ship  or  vessel  is  unfit  to  proceed  on  the  intended  voyage,  and  what  ad- 
dition of  men,  provisions,  or  stores,  or  what  repairs  or  alterations  in  the 
body,  tackle,  or  appard,  will  "be  necessary ;  and  upon  such  report,  the 
said  judge  or  justice  shall  adjudge  and  determine,  and  shall  endorse  on 
the  said  report  his  judgment^  whether  the  said  ship  or  vtasel  is  fit  to 
proceed  on  the  intended  voyage ;  and  if  not,  whether  such  repairs  can 
be  made,  or  defieiencies  supplied,  where  the  ship  or  vessel  then  lays, 
or  whether  it  be  neoessary  for  the  said  ship  or  vessel  to  return  to  the 
port  from  whence  she  first  sailed,  to  be  there  refitted ;  and  the  master 
and  crew  shall  in  all  things  conform  to  the  said  judgment ;  and  the 
master  or  commander  shall,  in  the  first  instance,  pay  all  the  costs  of 
such  view,  report,  and  judgment,  to  be  taxed  and  allowed  on  a  fair  copy 
thereof,  certified  by  the  said  judge  or  justice      But  if  the  complaint  of 
the  said  crew  shall  appear,  upon  the  said  report  and  judgment,  to  have 
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been  without  foundatioo,  then  the  said  master^  or  the  owner  or  con- 
signee of  sQch  ship  or  vessel,  shall  dedact  the  amount  thereof,  and  of 
reasonable  damages  (or  the  detention  (to  be  ascertained  bj  the  said 
judge  or  justice)  out  of  the  wages  growing  due  to  the  compiaia- 
ing  seamen  or  mariners.  And  if,  after  such  judgment,  such  ship 
or  \  easel  is  fit  to  proceed  on  her  intended  voyage,  or  after  procarmg- 
such  men,  provisions,  stores,  repairs,  or  alterations,  as  roaj  be  diiecled, 
the  said  seamen  or  mariners,  or  either  of  them,  shall  refuse  to  proeeed 
on  the  voyage,  it  shall  and  may  be  lawful  for  any  justice  of  the  peace 
to  commit,  by  warrant  under  his  hand  and  seal,  every  such  seaman  or 
m^iner  (who  shall  so  refuse)  to  the  common  gaol  of  the  cooDLjy  there 
to  remain  without  bail  or  mainprise,  until  he  shall  have  paid  doable  the 
sum  advanced  to  him  at  the  time  of  subscribing  the  contract  for  the 
voyage,  together  with  such  reasonable  costs  as  shall  be  allowed  by  the 
said  justice,  and  inserted  in  the  said  warrant,  and  the  surety  or  sarnies  of 
such  seaman  or  mariner  (in  case  he  or  they  shall  have  gives  any)  shall 
remain  liable  for  such  payment ;  nor  shall  any  such  seaman  or  mariner 
be  discharged  upon  any  writ  of  habeas  corpus,  or  otherwise,  until  such 
sum  be  paid  by  him  or  them,  or  his  or  their  surety  or  sureties,  ibr  want 
of  any  form  of  commitment,  or  other  previous  pioceedings.  Preri- 
ded.  That  sufficient  matter  shall  be  made  to  appear,  upon  the  return  of 
such  habeas  corpus  and  an  examination  then  to  be  bad,  to  detain 
him  for  the  causes  herein  before  assigned.  « 

Sec.  4.    That  if  any  person  shall  harbor,  or  secrete  an/  aeaman 
or  mariner,,  belonging  to  any  ship  or  vessel,  knowing  them  to  belong 
thereto,  every  such  person,  on  conviction  thereof,  before  any  court  in 
the  city,  town  or  county,  where  he,  she,  or  they,  maj  reside,  shall 
forfeit  and  pay  ten  dollars  for  every  day  which  he,  she,  or  they,  shaW 
continue  so  to  harbour  or  secrete  such  seaman  or  mariner,  one  half 
to  the  use  of  the. person  prosecuting  for  the  same,  the  other  half  to  the 
use  of  the  United  States;  and  no  sum  exceeding  one  dollar,   shall  be 
recoverable  from  any  seaman  or  mariner  by  any  one  person,  for  any 
debt  contracted  during  the  time  such  seaman  or  mariner  shall  acta- 
ally  belong  to  any  ship  or  vessel,  until  the  "voyage,  for  which  such  sea- 
man or  mariner  engaged,  shall  be  ended. 

Sec.  5.  That  if  any  seaman  or  mariner  who  shall  have  subscribed 
such  contract  as  is  hereinbefore  described,  shall  absent  himself  from  on 
board  the  ship  or  vessel,  in  which  he  shall  so  have  shipped,  with- 
out leave  of  the  master  or  officer  commanding  on  board  ;  and  the  mate, 
or  other  officer  having  charge  of  the  logbook,  shall  make  an  entry 
therein  of  the  name  of  such  seaman  or  mariner,  on  the  day  os  which 
he  shall  so  absent  himself,  and  if  such  seaman  or  mariner  shall  re- 
turn to  his  duty  within  forty-eight  hours,  such  seaman  or  mariner  shall 
forfeit  three  days'  pay  for  every  day  which  he  shall  so  absent  him- 
self, to  be  deducted  out  of  his  wages :  but  if  any  seaman  or  mariner 
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shall  abMBt  bimadf  for  more  than  forty-eight  hours  at  one  tirne^  he  shall 
forfeit  all  the  wages  due  to  biro,  and  all  his  goods  and  chattels  which 
^¥ere  on  board  the  said  ship  w  vessel,  or  in  any  store  where  they  may  • 
h«kT9  been  lodged  at  the  time  of  his  desertion,  to  the  use  of  the  owners 
of  the  ship  or  vessel,  and  moreover  shall  be  liable  to  pay  to  him  or  them, 
all  damages  which  he  or  ihey  may  sustain  by  being  obdiged  to  hire  other 
aeaman  oi;  mariners  in  bis  or  their  place ;  and  such  damages  shall  ba 
recovered  with  costs,  in  any  court,  or  before  aay  justice  or  justices,  hav« 
ing  jurisdi^on  of  the  recovery  of  debts  to  the  value  of  t^a  debars,  or 
upwards. 

Sec.  6.  That  every  seaman  or  mariaer  shall  be  entitled  to  demand  • 
and  receive,  from  the  master  or  commander  of  the  ^ip  or  vessel  to 
which  they  belong,  oae*third  part  of  the  wages  whkh  shall  be  due  to 
him,  at  every  port  where  such  ship  or  vessel  shall  unlade  and  deliver 
her  cargo  before  the  voyage  be  ended,  unless  the  contrary  be  expressly 
fltipolated  in  the  contract :  and  as  soon  as  the  voyage  is  ended,  and  the 
cargo  or  ballast  be  fully  discharged  at  the  last  port  of  delivery,  every 
seaman  or  mariner  shall  be  entitled  to  the  wages  which  shall  be  then 
due  according  to  his  contract :  anu  if  such  wages  ^all  not  be  paid 
within  ten  days  after  such  discharge,  or  if  any  dispute  shall  arise  be- 
tween the  master  and  seamen  or  mariners,  touching  the  said  wages,  it 
shall  be  lawful  for  the  judge  of  the  district  where  the  said  ship  or  ves- 
sel shall  be,  or  in  case  his  residence  be  more  than  three  miles  from  the 
place,  or  of  his  absence  from  the  plaea  of  his  residence,  then,  for  any 
judge  or  justice  of  the  peace,  to  summon  the  master  of  such  ship  or 
vessel  to  appear  before  him,  to  show  cause  why  process  should  not  issue 
against  such  ship  or  vessel,  her  tackle,  ftirniture,  and  apparel,  accord- 
ing to  the  course  of  admiralty  courts,  to  answer  for  the  said  wages  : 
and  if  the  master  shall  neglect  to  appear,  or  appearing,  shall  not  show 
that  the  wages  are  paid,  or  otherwise  satisfied  or  forfeited,  and  if  the 
matter  in  dispute  sball  not  be  forthwith  settled,  in  such  case  the  judge 
or  justice  shall  aertify  to  the  clerk  of  the  court  of  the  district,  that  thero 
is  sufficient  caoaa  of  complaint  whereon  to  found  admiralty  process, 
and  themopoo  the  clerk  of 'snoh  court  shall  issue  process  against  the 
said  ship  or  vessel,  and  the  suit  shall  be  proceeded  on  in  the  said  court, 
and  final  judgment  be  given  according  to  the  course  of  admiralty  courts 
in  such  casea  uaed ;  and  in  snob  suit  all  the  seamen  or  mariners  (having 
caase  of  complaint  of  the  like  kind  against  the  same  ship  or  vessel) 
shall  be  joined  as  complainants ;  and  it  shall  be  incumbent  on  the  mas* 
ter  or  commander  to  produce  the  contract  and  logbook,  if  required,  .to 
ascertain  any  matters  in  dispute  ;  otherwise  the  complainants  shall  be 
permitted  to  state  the  contents  thereof,  and  the  proof  of  the  contrary 
shall  lie  oa -the  master  or  commander ;  but  nothing  herein  contained 
sliaH  prevent  any  seaman  or  mariner  from  having  or  maintaining  any 
action  at  common  law,  for  the  recovery  of  his  wages,  or  from  immediate 
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process  out  of  any  court  having  admiralty  jurisdiction,  wherever  asj 
ship  or  vessel  may  be  found,  in  case  she  shall  have  left  the  port  of  de- 
livery where  her  voyage  ended  before  payment  of  the  wages,  or  in  case 
she  shall  be  about  to  proceed  to  sea  before  the  end  of  the  ten  days  next 
after  the  delivery  of  her  cargo  or  ballast. 

Sec.  7.  That  if  any  seaman  or  mariner,  who  shall  hare  mgned  a 
contract  to  perform  a  voyage,  shall,  at  any  port  or  place,  desert,  orshaJi 
absent  himself  from  such  ship  or  vessel,  without  leave  of  the  master,  or 
officer  commanding  in  the  absence  of  the  master,  it  shall  be  lawful  for 
any  justice  of  peace  within  the  United  States  (upon  the  compiaint  of 
the  master)  to  issue  his  warrant  to  apprehend  such  deserter,  and  bring 
him  before  such  justice  ;  and  if  it  shall  then  appear,  by  due  proof,  thai 
he  has  signed  a  contract  within  the  intent  and  meaning  of  this  act,  and 
that  the  voyage  agreed  for  is  not  finished,  altered,  or  the  contract  oth- 
erwise dissolved,  and  that  such  seaman  or  mariner  has  deserted  the  ship 
or  vessel,  or  absented  himself  without  leave,  the  said  justice  shall  com- 
mit him  to  the  house  of  correction,  or  common  gaol  of  the  city,  towa, 
or  place,  there  to  remain  until  the  said  ship  or  vessel  shall  be  ready  to 
proceed  on  her  voyage,  or  till  the*  roaster  shall  require  his  discharge, 
and  then  to  be  delivered  to  the  said  master,  he  paying  all  the  cost  uf 
such  commitment,  and  deducting  the  same  out  of  the  w^ages  due  to  such 
seaman  or  mariner. 

Sec.  8.  That  every  ship  or  vessel,  belonging  to  a  citizen  or  cJtizens 
of  the  United  States,  of  the  burthen  of  one  hundred  and  6fty  tons  or 
upwards,  navigated  by  ten  or  more  persons  in  the  whole,  and  bound  on 
a  voyage  without  the  hmits  of  the  United  States,  shall  be  provided  with 
a  chest  of  medicines,  put  up  by  some  apothecary  of  known  repulalwn, 
and  accompanied  by  directions  for  administering  the  same ;  and  t\\e 
said  medicines  shall  be  examined  by  the  same  or  some  other  apothecary, 
once,  at  least,  in  every  year,  and  supplied  with  fresh  medicines  in  the 
place  of  such  as  shall  have  been  used  or  spoiled;  and  in  default  of  hav- 
ing such  medicine  chest  so  provided,  and  kept  fit  for  use,  the  master 
or  commander  of  such  ship  or  vessel  shall  provide  and  pay  for  all  such 
advice,  medicine,  or  attendance  of  physicians,  as  any  of  the  crew  shall 
stand  in  need  of  in  case  of  sickness,  at  every  port  or  place  where  the 
ship  or  vessel  may  touch  or  trade  at  during  the  voyage,  without  any  de- 
duction  from  the  wa^es  of  such  sick  seaman  or  mariner. 

Sec.  9.  That  every  ship  or  vessel,  belonging  as  aforesaid,  bound  on 
a  voyage  across  the  Atlantic  ocean,  shall,  at  the  time  of  leaving  the  la^ 
port  from  whence  she  sails,  have  on  board,  well  secured  under  deck,  at 
least  sixty  gallons  of  water,  one  hundred  pounds  of  salted  flesh  meat, 
and  one  hundred  pounds  of  wholesome  shipbread,  for  every  person  on 
board  such  ship  or  vessel,  over  and  besides  such  other  provisions,  stores, 
and  live  stock,  as  shall,  by  the  master  or  passengers,  be  put  on  board, 
and  in  like  proportion  for  shorter  or  longer  voyages  ;  and  in  case  the 
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crew  of  any  ship  or  Teasel,  which  shall  not  have  been  so  provided,  shall 
be  pat  upon  short  allowance  in  water,  flesh,  or  bread,  during  the  voy- 
age, the  master  or  owner  of  such  ship  or  vessel  shall  pay,  to  each  of  the 
crew,  one  day's  wages  beyond  the  wages  agreed  on,  for  every  day  they 
shall  be  so  put  to  short  allowance,  to  be  recovered  in  the  same  manner 
as  their  stipulated  wages.     [Approved,  July  20, 1790.] 


Act  of  1805,  chap.  88, 

•^n  ad  io  amend  the  ad^  enlUled  **  An  ad  for  (he  government  and  reguhUton 

of  setMien  in  the  merchants'  service" 

Sec.  1.  Be  it  enacted,  Sfc.  That  all  the  provisions,  regulations,  and 
penalties,  which  are  contained  in  the  eighth  section  of  the  act,  entitled 
*'  An  act  for  the  government  and  regulation  of  seamen  in  the  merchant's 
service,"  so  far  as  relates  to  a  chest  of  medicines  to  be  provided  for 
vessels  of  one  hundred  and  fiily  tons  burthen,  and  upwards,  shall  be 
extended  to  all  merchant  vessels  of  the  burthen  of  seventy-five  tons,  or 
upwards,  navigated  with  six  persons,  or  more,  in  the  whole,  and  bound 
from  the  United  States  to  any  port  or  ports  in  the  West  Indies.  [Ap^ 
proved,  March  2,  1805] 


Act  of  1813,  chap.  184. 

An  ad  for  the  regulation  of  stamen  on  hoard  (he  puUic  and  private  vessds  of 

the  United  States. 

Sec.  1 .  Be  it  enacted,  S^c.  That  from  and  after  the  termination  of 
the  ^ar  in  which  the  United  States  are  now  engaged  with  Great  Britain, 
it  shall  not  be  lawful  to  employ  on  board  any  of  the  public  or  private 
vessels  of  the  United  States  any  person  or  persons  except  citizens  of 
the  United  States,  or  persons  of  c<^or,  natives  of  the  United  States. 

Sec.  2.  That  from  and  after  the  time  when  this  act  shall  take  effect;* 
it  shall  not  be  lawful  to  employ  as  aforesaid  any  naturalized  citizen  of 
the  United  States,  unless  such  citizen  shall  produce  to  the  commander 
of  the  public  vessel,  if  to  be  employed  on  board  such  vessel,  or  to .  a 
coUector  of  the  customs,  a  certified  copy  of  the  act  by  which  he  shall 
have  been  naturalized,  setting  forth  such  naturalization,  and  the  time 
thereof. 

Sec.  3.  That  in  all  cases  of  private  vessels  of  the  United  States  sail- 
ing from  a  port  in  the  United  States  to  a  foreign  port,  the  list  of  the 
crew,  made  as  heretofore  directed  by  law,  shall  be  examined  by  the  col- 
lector for  the  district  from  which  the  vessel  shall  clear  out,  and,  if  ap- 
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proved  of  by  him,  shall  be  certified  acccordingly.  And  no  person  shall 
be  admitted  or  employed  as  aforesaid,  on  board  of  any  Tessel  aibresaiti. 
unless  his  name  shalJ  have  been  entered  in  the  list  of  the  crew,  appro- 
ved and  certified  by  the  collector  for  the  district  fronn  which  the  vessel 
shall  clear  out  as  aforesaid.  And  the  said  collector,  before  he  dehven 
the  list  of  the  crew,  approved  and  certified  as  aforesaid,  to  the  capeain, 
master,  or  proper  ofBcer,  of  the  vessel  to  which  the  same  belongs,  shall 
cause  the  same  to  be  recorded  in  a  book,  by  him  for  that  purpose  to  be 
provided  ;  and  the  said  record  shall  be  open  for  the  inspection  of  all 
persons,  and  a  certified  copy  thereof  shall  be  admitted  in  evidence,  in 
any  court  in  which  any  question  may  arise,  under  any  of  the  prorisions 
of  this  act. 

Sec.  4.  That  the  president  of  the  United  States  be,  and  he  hereby  is, 
authorized,  from  time  to  time,  to  make  such  further  regulations,  and  to 
give  such  directions  to  the  several  commanders  of  public  vessels,  and 
to  the  several  collectors,  as  may  be  proper  and  necessary,  respiecting  ibe 
proofs  of  citizenship,  to  be  exhibited  to  the  commanders  or  collectors 
aforesaid  :  Provided,  That  nothing  contained  in  such  regulations  or 
directions  shall  be  repugnant  to  any  of  the  provisions  of  this  aet. 

Sec.  5.  That,  from  and  after  the  time  when  this  act  shall  take  eFect, 
no  seaman  or  other  seafaring  man,  not  being  a  citizen  of  the  United 
States,  shall  be  admitted  or  received  as  a  passenger  on  board  of  aiiy 
public  or  private  vessel  of  the  United  States,  in  a  foreign  port,  wirhout 
permission,  in  writing,  from  the  proper  officers  of  the  country  of  which 
such  seaman  or  seafaring  man  may  be  subject  or  citizen. 

Sec.  6.  That,  from  and  after  the  time  when  this  act  shall  take  effect, 
the  consuls  or  commercial  agents  of  any  nation  at  peace  with  the  Uni- 
ted States  shall  be  admitted,  (under  such  regulations  as  may  be  pre- 
scribed by  the  president  of  the  United  States,)  to  state  their  objections 
to  the  proper  commander  or  collector  as  aforesaid,  against  the  employ- 
ment of  any  seaman  or  seafaring  man  on  board  of  any  public  or  pri- 
vate vessel  of  the  United  States,  on  account  of  his  being  a  native  sub- 
ject or  citizen  of  such  nation,  and  not  embraced  within  the  des- 
cription of  persons  who  may  be  lawfully  employed,  according  to  the 
provisions  of  this  act ;  and  the  said  consuls  or  commercial  agents  shall 
also  be  admitted,  under  the  said  regulations,  to  be  present  at  the  tims 
when  the  proofs  of  citizenship,  of  the  persons  against  whom  snch  ob- 
jections may  have  been  made,  shall  be  investigated  by  such  commander 

or  collector. 

Sec.  7.  That  if  any  commander  of  a  public  vessel  of  the  United 

States  shall  knowingly  employ,  or  permit  to  be  employed,  or  shall  admit 

or  receive,  or  permit  to  be  admitted  or  received,  on  board  his  vessel,  any 

person  whose  employment  or  admission  is  prohibited  by  the  provisions 

of  this  act,  he  shall,  on  conviction  thereof,  forfeit  and  pay  the  sum  of 
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* 

one  thousand  dollars  for  each  person  thus  onlawfiillj  employed  or  ad- 
mitted on  board  auoh  Teasel. 

Sec*  8.  That  if  any  person  shall,  contrary  to  the  prohibitions  of  this 
act,  be  employed  or  be  reoeived  on  board  of  any  private  ressel,  the  mas- 
ter or  commander,  and  the  owner  or  owners  of  such  vesseli  knowiog 
thereof,  shall,  respectively,  forfeit  and  pay  five  hundred  dollars  for  each 
person  thus  unlawfully  employed  or  received,  in  any  one  voyage ;  which 
sum  or  sums  shall  be  recovered,  althongh  suoh  seaman  or  person  shall 
have  been  admitted  and  entered  in  the  certified  list  of  the  crew  afore- 
said  by  the  collector  for  the  district  to  which  the  vessel  may  belong ; 
and  all  penalties  and  forfeitures  arising  under,  or  incurred  by  virtue  of, 
this  act,  may  be  sued  for,  prosecuted,  and  recovered,  with  costs  of  suit, 
by  action  of  debt,  and  shall  accrue  and  be,  one  moiety  thereof  to  the  use, 
of  the  person  who  shall  sue  for  the  same,  and  the  other  moiety  thereof 
to  the  use  of  the  United  States. 

Sec.  9.  That  nothing  in  this  act  contained  shall  be  construed  to  pro- 
hibit any  commander  or  master  of  a  public  or  private  vessel  of  the 
United  States,  whilst  in  a  foreign  port  or  place,  from  receiviug  any 
American  seaman  in  conformity  to  law,  or  supplying  any  deficiency  of 
seamen  on  board  such  vessel,  by  employing  American  seamen,  or  sub- 
jects of  such  foreign  country,  the  employment  of  whom  shall  not  be  pro- 
hibited by  the  laws  thereof. 

Sec.  10.  That  the  provisions  of  this  act  shall  have  no  effect  or  ope- 
ration with  respect  to  the  employnent,  as  seamen,  of  the  subjects  or  cit- 
izens of  any  foreign  nation  which  shall  not,  by  treaty  or  special  con- 
vention with  the  government  of  the  United  States,  have  prohibited,  on 
board  of  her  pnblic  and  private  vessels,  the  employment  of  native  citi- 
zens of  the  United  States,  who  have  not  become  a  citizen  or  subject 
of  such  nation. 

Sec.  11.  That  nothing  in  this  act  contained  shall  be  so  construed 
as  to  prevent  any  arrangement  between  the  United  States  and  any 
foreign  nation,  which  may  take  place  under  any  treaty  or  convention, 
made  andjratified  in  the  manner  prescribed  by  the  constitution  of  the 
United  States. 

Sec  12.  That  no  person  who  shall  arrive  in  the  United  States,  from 
and  aAer  the  time  when  this  act  shall  take  effect,  shall  be  admitted  to 
become  a  citizen  of  the  United  States,  who  shaU  not,  for  the  continued 
term  of  five  years,  next  preceding  his  admission  as  aforesaid,  have  re- 
sided within  the  United  States,  without  being,  at  any  time  during  the 
said  A^e  years,  out  of  the  territory  of  the  United  States* 

Sec.  13.  That  if  any  person  shall  folsely  make,  forge,  or  counterfeit, 
or  cause,  or  procure  to  be  falsely  made,  forged,  or  counterfeited,  any 
certificate  or  evidence  of  citizenship  referred  to  in  this  act ;  or  shall 
pass,  utter,  or  use  as  true,  any  folse,  forged,  or  counterfeited  certificate 
of  citizenship,  or  shall  make  sale  or  dispose  of  any  certificate  of  citi* 
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Sec.  1.  /!t  >'  enacltd,  ^v.  That,  il*  ibe  master  or  Otbcr  pema  m 

l^bo«rd  or  uiy  ship  or  rcsol,  ownH  in  the  irbctlc  or  in  put  hj  m.  otnen 

/ens  of  the  United  Stnlcs,  or  ilie  territories  tlicroof,  w  bv  k  rab- 

8utijcci9,  citizen  or  citizens,  of  any  Tor^ign  coa&try,  akg>i\.*Aet 

Wie  tint  A^J  of  Januarj  next,  tnke  on  board  of  each  »hq>  or  nMel,  it 

r  any  foreign  port  or  place,  or  eliall  bringor  convey  intu  ibe  VuiaiSmm. 

or  the  territories  thereof,  from  any  foreign  port  or  pUco;  etabaUcaRf, 

convey,  or  transport,  from  tbc  United  [States],  or  the  tetritariei  therarf'. 

to  any  foreign  port  or  place  ;  a  greater  number  of  pagaeagfra  iban  tm 

for  evory  l^ve  tons  of  such  ship  or  teasel,  according  (o  outom-boBM 

BiGBSuremcnt,  every  such  master,  or  other  person  so  uAendinf,  and  tiw 

owner  or  owners  of  such  ship  or  vessel,  shall  severally  livfeit  and  pay 

to  the  United  Slates,  the  sum  of  one  buudred  and  filly  dollars,  fix  Hacb 

Bud  every  passenger  so  taken  on  board  of  such  ship  or  tumcI  otw  and 

tbove  the  aforesaid  number  of  l^vo  to  every  five  tons  of  aiKh  ship  W 

,  veawl  i  to  be  recovered  by  suit,  in  any  circuit  or  district  court  of  tbe 

'  iVnitcd  Stales,  where  th«  said  resael  may  arrive,  or  wbete  iho  owner  oc 

owners  aforesaid  may  reside  :  J'noidtd,  trntrlhrlttt.  Thai  notliiag  ■■ 

Ibis  act  shall  be  taken  to  apply  to  die  complement  of  men  uaaoUy  and 

ordinarily  employed  in  navigating  suchsiiipor  vessel. 

Sec.  2.  That  if  the  number  of  passetigers  so  taben  on  hotud  of  as/ 
Bhipor  vessel  as  afuresaid,  or  conveyed  or  brought  into  the  L'nileilSlim, 
or  transported  therefrom  as  aforesaid,  shall  exceed  the  faid  proporticdi 
of  two  to  every  five  tons  ofauch  ship  or  vessel,  by  the  number  of  urcn- 
f  passengers,  in  the  whole,  every  such  ship  or  vessel  shall  be  decmail 
il  taken  to  be  forfeited  to  ilie  United  Slates,  tail  abail  f>o  prosecoiod 
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and  distribnted  io  the  mme  manner  in  which  the  forfeitures  and  penal- 
ties are  recovered  and  distributed  under  the  provisions  of  the  act,  en- 
titled *'  An  act  to  regulate  the  collection  of  duties  on  imports  and  ton- 
nage." 

Sec.  3.  That  every  ship  or  vessel  bound  on  a  voyage  from  the  United 
States  to  any  port  on  the  continent  of  Europe,  at  the  time  of  leaving 
the  last  port  whence  such  ship  or  vessel  shall  sail,  shall  have  on  board, 
well  secored  under  deck,  at  least  sixty  gallons  of  water,  one  hundred 
pounds  of  salted  provisions,  one  gallon  of  vinegar,  and  one  hundred 
pounds  of  wholesome  ship  bread,  for  each  and  every  passenger  on  board 
such  ship  or  vessel^  over  and  above  such  other  provisions,  stores,  and 
live  stock,  as  may  be  put  on  board  by  such  master  or  passenger  for  their 
use,  or  that  of  the  crew  of  such  ship  or  vessel ;  and  in  like  proportion 
for  «  shorter  or  longer  voyage ;  and  if  the  passengers,  on  board  of  such 
ship  or  vessel  in  which  the  proportion  of  provisions  herein  directed  shall 
not  have  been  provided,  shall  at  any  time  be  put  on  short  allowance,  in 
water,  flesh,  vinegar,  or  bread,  during  any  voyage  aforesaid,  the  master 
and  owner  of  such  ship  or  vessel  shall  severally  pay,  to  each  and  every 
passenger  who  shall  have  been  put  on  short  allowance  as  aforesaid,  the 
sum  of  three  dollars  for  each  and  every  day  they  may  have  been  on 
such  short  allowance ;  to  be  recovered  in  the  same  manner  as  seamen's 
wages  are  or  may  be  recovered. 

Sec.  4.  That  the  captain  or  master  of  any  ship  or  vessel  arriving  in 
the  United  States,  or  any  of  the  territories  thereof,  from  any  foreign 
place  whatever,  at  the  same  time  that  he  delivers  a  manifest  of  the  car- 
go, and,  if  there  be  no  cargo,  then  at  the  time  of  making  report  or  en- 
try of  the  ship  or  vessel,  pursuant  to  the  existing  laws  of  the  United 
Stales,  shall  also  deliver  and  report,  to  the  collector  of  the  district  in, 
which  such  ship  or  vessel  shall  arrive,  a  list  or  manifest  of  all  the  pas- 
sengers taken  on  board  of  the  said  ship  or  vessel  at  any  foreign  port  or 
place ;  in  which  list  or  manifest  it  shall  be  the  duty  of  the  said  master 
to  designate,  particularly,  the  age,  sex,  and  occupation,  of  the  said  pas- 
sengers, respectively,  the  country  to  which  they  severally  belong,  and 
that  of  which  it  is  their  intention  to  become  inhabitants ;  and  shall  fur- 
ther set  forth  whether  any,  and  what  number,  have  died  on  the  voyage.; 
which  report  and  manifest  shall  be  sworn  to  by  the  said  master,  in  the 
same  manner  as  is  directed  by  the  existing  laws  of  the  United  States 
in  relation  to  the  manifest  of  the  cargo,  and  that  the  refusal  or  neglect 
of  the  master  aforesaid,  to  comply  with  the  provisions  of  this  section, 
shall  incur  the  same  penalties,  disabilities,  .and  forfeitures,  as  are  at 
present  provided  for  a  refusal  or  neglect  to  report  and  deliver  a  manifest 
of  the  cargo  aforesaid. 

Sec.  5.  That  each  and  every  collector  of  the  customs,  to  whom  such 
manifest  or  list  of  passengers  as  aforesaid  shall  be  delivered,  shall. 
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■fier  jowly,  "reiora  copies  thnvof  to  the  Mcrctu-f  of  ttaw  «f  ibe 

Cniln]  Slates,  lij  wImkii  suiemenuoCtlM!  unw  aluU  be  laid  beloN  o**- 
U  cmch  u)4  ^Tcr;  jcwioa.     [Approttd,  JUartk  '2,  IS19.] 


^  od ^«r  f&t  gVMmaunl  q^j>ira»iu ml 


See.  1.  Ik  it  tmaeird,  ^t.  That  ilir  n 


t  iik\;-\-vi  oS^uy  Tc*«l 


voj^agc  or  Ur  Um  IuIk 
I  proceeds  of  nek 


1  -U^Jii:. 


a  bortbuti  of  tireotj  ton*  ur  up» : : 
>r  c&Tt]tio{[  on  tbe  bink  niiil  oibor  c< 
le  ITnhed  Sutc«,  to  bo  employed  in  - 
ire  prooccding  oo  such  fttlilajg  rajigtr,  in\-^: 
Wm  print  witb  crrr;  fishermtn  fflio  ni^j  be  ei: 
I  onljr  BD  ai>ptcutic«  ot  senant  of  luBi*dr  or  ou 
Viucb  term*  of  tlupcoejit  as  ma;  be  Kgr^od  on,  t 
I  express  wiicthct  tbo  same  b  to  continue  Ibf  out 
I  ing  season,  aad  eliall  also  express  that  lIjo  fish  a 
Lfishing  Tpjiagc  or  voyages,  which  msf  appcitaia  li 
■ba  di'iileJ  among  tlieoi  in  ptoponiou  to  tbe  qu:in* 
I  fell  ivhicli  the;  niaj  Teepectivel^  Iiave  caugbl ;  ' 
I  be  codoraiid  or  counUrsigacd  by  tlio  owuei  of  iH' 
"VgenL     And  if  any  tishcrman,  having  engaged  )jiui>':1i  IW  i 
T  for  the  fishing  season,  in  any  Ushiug  vessel,  and  signed  u  «| 
[  therefor,  aanfoteaaid,  ehidl  thereafter,  and  while  such  ] 

mains  in  force  and  to  be  performed,  desert  or  absent  hinncU  fi 
>  vessel  witlioul  leave  of  the  aaster  or  shipper  thereof,  gr  of  iho  owns 
'  or  his  agent,  such  deserter  shaJI  be  liable  10  the  same  pemltin  n  Aa- 
Berling  seamen  or  mariners  aie  subjcd  to  in  the  merchant  wrrtee,  taA 
may,  in  the  like  manner,  and  upon  the  like  complaint  and  pro&T,  fae»p' 
prehended  and  detained  ;  and  all  costs  of  process  and  coraniitiiKnt,  if 
paid  by  the  master  or  owner,  shall  be  deducted  out  of  the  eliuv  offitb, 
or  proceeds  of  any  fishing  voyage,  to  which  aucb  deserter  bad  or  •hall 
become  entitled.  And  any  fisherman,  having  engaged  hUnMlfss  albr»- 
■aid,  who  shall,  during  such  fishing  voyage,  refuse  or  neglect  his  proper 
duty  on  board  the  fishing  Tcssel,  bsiog  thereto  ordered  ot  rc()iuRid  bjr 
the  master  or  skipper  thereof,  or  ahaJI  ollicrwise  resist  his  Jan  oom- 
mands,  to  the  hindrance  or  detriment  of  such  voyage,  besides  bctng 
answerable  for  all  damages  arising  (hereby,  shall  forfeit,  to  llw  tMG  uf 
the  owner  of  such  vessel,  bis  sharo  of  any  pabjic  allowaQcc  wbieh  nwf 
be  paid  upon  such  voyage. 

Sec.  3.  That  where  nn  agreement  or  contract  shdl  be  so  made  uid 
rned,   for  a  Gsliing  voyage,  or  for  the  fiihing  tcason,  uiil  lay  Gch, 
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^vhich  may  have  been  caught  on  board  such  vessel  during  the  same, 
shall  be  delivered  to  the  owner  or  to  his  agent  for  cure,  and  shall  be 
sold  by  said  owner  or  agent,  such  vessel  shall,  for  the  term  of  sii  months 
after  such  sale,  be  liable  and  answerable  for  the  skipper's  and  every 
other  fisherman's  share  of  soeh  fish,  mnd  may  be  proceeded  against  in 
the  same  form,  and  to  the  same  effect,  as  any  other  vessel  is  by  law  lia- 
ble and  may  be  proceeded  against  for  the  wages  of  seamen  or  mariners 
in  the  merchant  service.  And  upon  such  process  for  the  value  of  a  share 
or  shares  of  the  proceeds  of  fish  delivered  and  sold  as  aforesaid,  it  shall 
be  incumbent  on  the  owner  or  his  agent  to  produce  a  just  account  of 
the  sales  and  division  of  such  fish,  according  to  such  agreement  at  con- 
tract ;  otherwise  the  said  vessel  shall  be  answerable,  upon  such  process, 
for  what  may  be  the  highest  value  of  the  share  or  shares  demanded. 
But  in  all  cases  the  owner  of  such  vessel  or  his  agent,  appearing  to 
answer  to  such  process,  may  offer  thereupon  his  account  of  general 
supplies  made  for  such  fishing  voyage,  and  of  other  supplies  therefor 
made,  to  either  of  the  demandants,  and  shall  be  allowed  to  produce 
evidence  thereof  in  answer  to  their  demands,  respectively ;  and  judg- 
ment shall  be  rendered  upon  such  process  for  the  respective  balances 
which,  upon  such  an  inquiry,  shall  appear :  Provided  ahoays.  That 
when  process  shall  be  issued  against  any  vessel  liable  as  aforesaid,  if 
the  owner  thereof,  or  his  agent,  will  give  bond  to  each  fisherman  in 
whose  favor  such  process  shall  be  instituted,  with  sufficient  security,  to 
the  satisfaction  of  two  justices  of  the  peace,  one  of  whom  shall  be 
named  by  such  owner  or  agent,  and  the  other  by  the  fisherman  or  fish- 
ermen pursuing  such  process,  or  if  either  party  shall  refuse,  then  the 
justice  first  appointed  shall  name  his  associate,  with  condition  to  answer 
and  pay  whatever  sum  shall  be  recovered  by  him  or  them  on  such  pro- 
cess, there  shall  be  an  immediate  discharge  of  such  vessel :  Provided, 
That  nothing  herein  contained  shall  prevent  any  fisherman  from  having 
his  action  at  common  law  for  his  share  or  shares  of  fbh,  <»*  the  proceeds 
thereof,  as  aforesaid.     [Approved,  Jtme  19,  1813.] 


Act  of  1813,  chap.  34. 

w?n  ad  laying  a  duty  on  imparted  aaU ;  granting  a  houniy  an  pickled  Jiih  ex- 
ported, and  aUauHxnees  to  certain  vesaeU  employed  in  the  fi$herie$* 

Sec.  1.  Be  it  enacted,  4'c.  That,  from  and  after  the  first  day  of 
January  next,  a  duty  of  twenty  cents  per  bushel  shall  be  laid,  imposed, 
and  collected,  upon  all  salt  imported  from  any  foreign  port  or  place  into 
the  United  States.  In  calculating  the  said  duty,  every  fifty-six  pounds 
of  salt  shall  be  computed  as  equal  to  one  bushel.  And  the  said  duty 
shall  be  collected  in  the  same  manner,  and  under  the  same  regulations. 


( 

« 
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as  other  duties  laid  on  the  importation  of  foreign  goods,  wares,  i^i 
merchandise,  into  the  United  States  :  Provided^  Thai  drawback  sld 
in  no  case  be  allowed,  and  the  term  of  credit  for  ibe  payment  of  datns 
shall  be  nine  months. 

Sec.  2.    That,  on  all  pickled  fish  of  the  fisheries  of  the  Xju'-M 
States,  exported  therefrom  subsequent  to  the  last  day  of  December,  out 
thousand  eight  hundred  and  fourteen,  there  shall  be  allowed  and  pai^i 
a  bounty  of  twenty  cents  per  barrel,  to  be  paid  by  the   cdleclor  of  the 
district  from  which  the  same  shall  be  so  exported,  without  any  deduc- 
tion or  abatement :  Provided  always.  That,  in  order  to  entitle  the  ex- 
porter or  exporters  of  such  pickled  fish  to  the  benefit  of  sadi  bounty  (k 
allowance,  the  said  exporter  or  exporters  shall  make  entry  with  the  col- 
lector and  naval  officer  of  the  disUict  from  whence  the  said  pickVed  Mi 
are  intended  to  be  exported  ;  and  shall  specify  in  such  entry  the  namea 
of  the  master  and  vessel  in  which,  and  the  place  where,  such  fish  are 
intended  to  be  exported,  together  with  the  particular  quantity ;  aud 
proof  shall  be  made,   to  the  satisfaction  of  the  collector  of  the  district 
from  which  such  pickled  fish  are  intended  to  be  exported,  and  of  the 
naval  officer  thereof,  if  any,  that  the  same  are  of  the  fisheries  of  the 
United  States ;  and  no  entry  shall  be  received,  as  aforesaid,  of  any 
pickled  fish  which  have  not  been  inspected  and  marked  pursuant  u 
the  inspection  laws  of  the  respective  states  where  inspection  laws  ire 
in  force,  in  regard  to  any  pickled  fish  ;  and  the  casks  contaioia^  s\ic\i 
fish  shall  be  branded  with  the  words  *'  for  bounty,"  with  the  name  of 
the  inspector  or  packer,  the  species  and  quality  of  the  6sh  contained 
therein,  and  the  name  of  the  port  of  exportation  ;  and  the  collector  of 
such  district  shall,  together  with  the  naval  officer,  where  ti\ete  is  one. 
grant  an  order  or  permit  for  an  inspector  to  examine  the  pickled  fesh  as 
expressed  in  such  entry  ;  and  if  they  correspond  therewith,  and  Ute 
said  officer  is  fully  satisfied  that  they  are  of  the  fisheries  of  the  United 
States,  to  lade  the  same,  agreeably  to  such  entry,  on  board  the  ship  or 
vessel  therein   expressed ;  which  lading  shall  be  performed  under  the 
superintendence  of  the  officer  examining  the  same,  who  shall  make  re- 
turns of  the  quantity  and  quality  of  pickled  fish  so  laden  on  board,  tL 
virtue  of  such  order  or  permit,  to  the  officer  or  officers  granting  th»: 
same.     And  the  said  exporter  or  exporters,  when  the  lading  is  comple- 
ted, and  after  returns  thereof  have  been  made  as  above  directed,  shal: 
make  oath  or  affirmation,  that  the  pickled  fish  expressed  in  such  entn, 
and  then  actually  laden  on  board  the  ship  or  vessel  as  therein  ex- 
pressed, are   truly  and  bona  fide  of  the  fisheries  of  the  United  Stat'.\ 
that  they  are  truly  intended  to  be  erported  as  therein  specified,  and  an 
not  intended  to  be  relanded  within  the  limits  of  the  United  States  :  ani 
shall  also  give  bond,  in  double  the  amount  of  the  bounty  or  aJlowancc 
to  be  received,  with  one  or  more  sureties,  to  the  satisfaction  of  the  co-- 
lector  of  the  port  or  place  from  which  the  said  pickled  fish  arc  intendeJ 
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to  be  exported^  conditioned  that  the  same  shall  be  landed  and  left  at 
some  foreign  port  or  place  without  the  limits  aforesaid ;  which  bonds 
shall  be  cancelled  at  the  same  periods,  and  in  like  manner,  as  is  proTi* 
ded  in  respect  to  bonds  given  on  the  exportation  of  goods,  wares,  and 
merchandise,  entitled  to  drawback  of  duties !  Provided  always,  That 
the  said  bounty  or  aHowanee  nAiall  not  be  paid  until  at  least  six  months 
after  the  exportation  of  such  pickled  fish,  te  be  computed  firom  the  date 
of  the  bond,  and  \intfl  the  exporter  or  exporters  thereof  shall  produce 
to  the  collector,  with  whom  such  outward  entry  is  made,  such  certifi- 
cates, or  other  satisfiictory  proof,  of  the  landing  of  the  same  as  afore- 
said, as  is  imH(e  necessary  for  cancelling  the  bonds  given  on  the  ex- 
portation of  goods  entitled  to  drawback  :  And  provided  also,  That  the 
bounty  or  allowu^e  as  aforesaid,  shall  not  be  paid  unless  the  same  shall 
amount  to  ten  dbllars,  at  least,  upon  each  entry. 

Sec.  3,  That  no^bounty,  drawback,  or  allowance,  shall  be  made  un- 
der the  authority  of  uijs  act,  unless  it  shall  be  proved  to  the  satisfaction 
of  the  collector  that  th^  pickled  fish  for  which  the  bounty,  drawback^ 
or  aJlovi^nro,  «K«(!T1oe  claimed,  was  wholly  cured  with  foreign  salt,  and 
on  which  a  duty  shall  have  been  secured  or  paid. 

Sec.  4.  That  if  any  pickled  fish  shall  be  fidsly  or  fraudulently  enter- 
ed, with  intent  to  obtain  the  bounty  or  allowance  on  their  exportation, 
as  here  provided,  when  the  said  fish  are  not  entitled  to  the  same,  the 
said  fish,  or  the  value  thereof,  to  be  recovered  of  the  person  making 
such  false  entry,  shall  be  forfeited. 

See.  5.  That,  from  and  after  the  last  day  of  December,  one  thousand 
eight  hundred  and  fourteen,  there  shall  be  paid,  on  the  last  day  of  De* 
cember,  annually,  to  the  owner  of  every  vessel,  or  his  agent,  by  the  col- 
lector of  the  district  where  such  vessel  may  belong,  that  shall  be  quali- 
fied, agreeably  to  law,  for  carrying  on  the  bank  and  other  cod  fisheries, 
and  that  shall  actually  have  been  employed  therein  at  sea  for  the  term 
of  four  months  at  the  least  of  the  fishing  season  next  preceding,  which 
season  is  accounted  to  be  firom  the  last  day  of  February  to  the  last  day 
of  November  in  every  year,  for  each  and  every  ton  of  such  vessel's  bur- 
then, according  to  her  admeasurement  as  licensed  or  enrolled,  if  of 
twenty  tons,  and  not  exceeding  thirty  tons,  two  dollars  and  forty  cents ; 
and  if  above  thirty  tons,  four  dollars ;  of  which  allowance  aforesaid 
three  eighth  parts  shall  accrue  and  belong  to  the  owner  of  such  fishing 
vessel,  and  the  other  five  eighths  thereof  shall  be  divided  by  him,  his 
agent,  or  lawful'  representative,  to  and  among  the  sever^  fishermen, 
who  shall  have  been  employed  in  Sfuch  vessel  during  the  season  afore- 
said, or  a  part  thereof,  as  the  case  may  be,  in  such  proportions  as  the 
fish  they  shall  respectively  have  taken  may  bear  to  the  whole  quantity 
of  fish  taken  on  board  such  vessel  daring  such  season  :  Provided,  That 
the  allowance  aforesaid  on  any  one  vessel,  for  one  season,  shall  not  ex- 
ceed two  hundred  and  seventy-two  dollars. 
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tlBcnabm,  mamllr,  »  the  owom  of  «•"!  firfwoc  bo«.  <»  -te^ 

nan  than  five  «h»  «b4  !«•  ilun  twent  j  UU,  orio  luc  *e^Bl «  f     ' 

tepteMBUdra,lif  ttecollectgTorUMdtrtrKtwheraaocli  ba««i 

nwf  bdoog,  UMHunofOMdalUr  ud  nitTBirou  ttpMi   cto?  ■ 

■wwmBBiit  of  (Bcb  Uwl  on  (oad,  whkii  altainuacc  »lnU  be  xc»>U- 

«d  teu^«na(  tbepcocMdiof  UA&re*  of  Hid  bou  at 

■tall  aceordinglT  be  »  lUrifteil  «mong  »U  pcnoua  ioiirnrtin  iLci« 

PrandK  ioMW,  TbM  tUa  aUowwu  dMN  •■ 

boUB  or  vcacb  u  •ball  bare  been  actiuOf 

&aiu!iy  fix  Um  urn  of  low  nKMlha  at  Uw  tea*  gC'. 

•QO-.  .4Mf  pr*miltd' mttr,  Thu  aoch  liou 

in  ibe  conne  of  nid  preceding  fvtme,  a  tiaaout; 

nrolrc  qwDtali  lor  amjr  ton  oC  her  lAaeaaumaKiit ;  ib«  ttid  ^udIk; 

oT  fiab  lo  be  aaccnauied  wb«n  (Ui«d  isd  csrctl  tit  for  exponMim. 

kceotding  to  tbo  wcigiu  tbeioof  «a  Uie  •■nre  tliall  w^i?'^   "  ''••  '- 

delirerf  wbeo  Mltnllr  aold  ;  whicb  occouni  of  ibe  »-. 

ginul  adjosimeni  and  mitleoiem  a(  ih«  fore  or  brcs  a  i 

and  fisberiaeti,  log«lber  HJUi  a  niiUnn  Kc«uni  ai  <:■ 

Mad  depUi,  of  nid  boat  or  te^ael,  and  ibtt  "  i 

sinplofed  in  ibe  fiaixrj  in  ibc  preceding  acn- 

produced  and  awom  or  af&tmed  to  beloro  ci' 

irici,  in  order  to  eniiile  tlic  owner,  his  igtal,  oi    l3«>  / . 

to  receive  the  allowances  aftitcsaiO.     And  if  at  tn-: 

year  ifter  paftnent  of  sucli  allowance,  it  afanll  a^ijiettr  ; 

deceit  tiaa  iKcn  practised  in  obtaiuing  the  t  r 

on  which  such  allowance  sbnli  have  been  \i^-' 

trJci  aforesaid,  stiall  be  forfeiled, oiherwi^ie  > 

[K&ctised  sacb  (iaud  or  deceit,  shall  forfeit  i:.^-  ,'.■ 

lars,  to  be  sued  for,  recovered,  and  distributed,  in  tl.< 

forfeitures  and  penalties  are  to  be  sued  for,  recaverc<i. 

for  any  breach  of  the  act,  enliUed  "  An  act  to  rcgiil 

of  duties  on  imports  and  tonnage." 

Sec.  7.  That  the  owner  or  owners  of  every  fisbini  vciael  af 
Ions  and  upwards,  his  or  their  agent  or  lavrftil  rcprcMntatUc,  •htS,  pr-l 
vioiu  to  receiving  the  allowance  made  by  this  set,  pr  < 
lector  who  is  authorized  lo  pay  the  same,  ibe  or;:^' 
agreementa  which  may  have  been  made  with    ibc   fi^;. 
on  board  such  vessel,  as  is  hereinbefore  required,  and  iu-^< 
to  be  by  him  or  them  subscribed,  therein  menlioning  iIk  partli 
days  on   which  such  vessel  sailed  and  returned  on  the  several 
or  fares  she  may  have  made  in  tbc  preceding  fiabing  Eeasou. 
truth  of  which  he  or  they   shall  sivcur  or  affirm,  bdare  lb* 
afotetaid. 
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See.  8.  That  no  ship  or  vessel  of  twenty  ton»  or  upwards,  employed 
as  aforesaid,  shall  be  entitled  to  the  allowance  granted  by  this  act,  un- 
less the  skipper  or  master  thereof  shall,  before  he  proceeds  on  any  fish- 
ing  voyage^  make  an  agreement  in  writing,  or  in  print,  with  every 
fisherman  employed  therein,  according  to  the  provisions  of  the  act,  en- 
titled ''  An  act  for  the  government  of  persons  .in  certain  fisheries." 

Sec.  9.  That  any  person  who  shall  make  any  false  declaration,  in 
any  oath  or  affirmation  required  by  this  act,  being  duly  convicted  there- 
of in  any  court  of  the  United  Slates  having  jurisdiction  of  such  offence, 
shall  be  deemed  fsiky  of  wilful  and  corrupt  perjury,  and  shall  be  pun- 
ished accordingly. 

Sec.  10.  That  this  act  shall  continue  in  force  until  the  termination 
of  i\)0  war  in  which  the  United  States  are  now  engaged  with  the  Uni- 
ted Kingdom  of  Great  Britain  and  Ireland,  and  the  dependencies  there- 
of, and  for  one  year  thereafter,  and  no  longer.  [Approved,  July  29, 
1S13.] 


Act  of  1816,  chap.  14. 

w^  od  to  contmut  in  fortt  an  aci^  enHUed  "  An  ad  laying  a  duty  on  imported 
9(dt^  granting  a  bounty  on  pickled  fish  exported,  and  aUowancea  to  eeriain 
vessels  em^gioyed  in  the  fisheries^^^ 

Sec.  1.  Be  it  enacted,  S^c,  That  the  act,  entitled  "  An  act  laying  a 
duty  on  imported  salt,  granting  a  bounty  on  pickled  fish  exported,  and 
allowances  to  certain  vessels  employed  in  the  fisheries,"  passed  on  the 
twenty-ninth  day  of  July,  in  the  year  oue  thousand  eight  hundred  and 
thirteen,  Shall  be,  and  the  same  is  hereby^  continued  in  force,  any  thing 
in  the  said  act  to  the  contrary  thereof,  in  any  wise  notwithstanding. 
[Approved,  February  9,  181G.] 


Act  of  1819,  chap.  212. 

An  act  in  addition  to,  and  alieration  of,  an  act,  entitled  ^^Anajd  laying  a 
duty  on  imported  salt,  granting  a  houniy  on  pickled  fish  exported,  and  oZ- 
hufances  to  certain  vessels  employed  in  the  Fisheries.^* 

Sec.  1.  Be  it  enacted,  Sfc.  That,  from  and  after  the  passing  of  this 
act,  there  shall  be  paid,  on  the  last  day  of  December,  annually,  to  the 
owner  of  every  fishing,  boat  or  vessel,  or  his  agent,  by  the  collector  of 
the  district  where  such  boat  or  vessel  may  belong,  that  shall  be  qualified, 
agreeably  to  law,  for  carrying  on  the  bank  and  other  cod  fisheries,  and 
that  shall  actually  have  been  employed  therein,  at  sea,  for  the  term  of 
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:  =n  tfce  -ttW  to  »Vich  tbe  fc= 
'^u  o  nni  Se,    transnil   ua  I 


Sm.   i.  Thit  illball  and  nny  be  UwGn)   br  nrry  coowl  sW  nor 

i«|k«,  fbrlhe**r»ica  whjv'i  ■       ' 
^MUitif,  aadcr  ihc  coniolar  - 
BW  other  mr.t,  which  Mich  r.^ 
Bifen,  raorcltanls,  orochara.  ^i-  .,      ■ 

■  impeuircly  choow  lo  wuke,  ibc  ^u^ 
Wfalto  posacanon,  invoitoffing,  fcllinL' 
BtnoiBiilting,  as  aEofcsaii),  ihe  balanoo  < 
llij-  Biif  cittzcti  of  the  Uniled  Stales  tvliu  al^ll  ' 
B  hia  cAtiJulaie,  fite  pci  ccnlum  on  ihc  groa*  anii  i 
B  taking  inio  poowe^ion,  and  otherwise   procec-jr: 

■  which  shall  be  ddirered  over  to  ibu  legal  ny:-^ 
Baetilenient  or  the  same,  as  ia  hfreinbGrorF  iJirc  i 
Keeotum  on  socli  pan  ilolivcreii  over  as  sliall  ti-ji  . 

■  per  centum  on  the  gross  amount  of  ihs  rR»idii«.     Ann   ii    -i>:jii    i^    tn.- 

■  diity  of  the  consuls  and  ttce  consuls  of  the  L'uitMt  Sum,  to  five  n- 
kceipts  for  all  fees  which  they  ahnll  rccaivc  hynrtno  of  Itliaoct,  cqiresf- 
Wiog  tlie  particular  services  for  which  ihcy  ar«i  paiil. 

I       Sec.  &.  That  in  case  it  be  found  DcccMsry  for  (li«  intonnt  of  liw 

■  United  Slates,  that  a  consul  or  consuls  be  appointed  to  reaidi!  on  the 
I  coast  of  Barbary,  the  president  be  authorized  lo  altow  an  annnal  nlarr. 
I    not  exceeding  two  thousand  dollars,  to  each  persuii  so  to  be  appohtlfcd  : 

Proeided,  That  such  salary  be  not  allowed  lo  ntorc  Ihan  on«  eoiuul  faf 
any  one  of  the  stales  on  the  said  coast. 

Sec.  G.  That  every  consul  and  vice  consul  shall,  before  i\kj  miut 

on  the  exGcnlioD  of  their  trusts,  or  if  already  in  the  execultua  of  ihv 

L  Mme,  within  one  ycu  from  ths  pnM>ing  of  this  kc.\.  tut. 
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in  Asia,  tfhhiil  two  years,  give  bond^  with  suc^  sureties  us  shall  be  app  . 
prored  by  the  secretary  of  state,  in  a  sum  of  &ot  less  than  two  thousand, 
nor  KK>re  than  ten  thoivand,  dollars,  conditioi^ec^  for  the  true  and.faith- 
ful  dischaige  of  the  duties  of  his«office,  according  t6  law,  aod  also  for 
traly  accounting  for  all  moneys,  goods,  and  enectsi  which  onay  come 
into  hia  possession  by  virtue  of  tjiis  act :  a]|^^l^  said  b^nil  .shall  be 
lodged  in  the  office  Of  the  secretary  df  tjhe  ttmai^rj^^  *   ^ 

Sec.  7.  That  to  prevent  the  mifriners  and  se*am|]],jetnpk>jrld  iu  vessels 
belonging  to  citizens  of  the  United  States,  in  cases  of  shipwrecl:,  sick- 
ness, or  captivity,  from  suffering  in  foreign  j)psts,  if  shall  be  the  duty  of 
the  consols  and  vice  consuls,  req»ectiyely,  from  time  to  tifbe,  to  provide 
for  them  in  the  most  reasonable  manner,  at  the  expense  df  the  United 
States,  subject  to  such  instructions  as  the  secretary  of  state  shall  give, 
and  not  exceeding  an  allowsbce  of  twelve. cents  \o  a  man  ]^r  diem ; 
and  all  masters  and  conunanders  of  vessels  belongii}g  to  c1t|^ens  of  the 
United  States,  and  bound  to  some  port  of  the  same,  are  hereby  required  • 
and  enjoined  to  take  such  marksers  or  seamen  on  board  of  their  ships 
or  vessels,  at  the  request  of  the  said  consuls  or  vic^consuls,  respectively, 
and  to  transport  them  to  the  i)ort,  in  the  United  States,  to  wHich  such 
ships  or  vessels  may  be  bound,  free  of  costs  or  charge ;  but  that  jth^ 
said  mariners  or  seamen  shall;  if  able,  be  bound  to  do^  duty  on  board 
such  ships  or  vessels,  according  to  their  several  abilities :  Providetl, 
That  no  master  or  captain  of  any  ship  or  vessel,  shall  be  obliged  to  tak^  a       \ 
greater  number  than  two  men  to  every  one  hundred  tons  burthen  of  the 
said  ship  or  vessel,  on  any  one  voyage ;  and  if  any  such  captaid  or  master 
shall  refuse  the  same,  on  the  request  or  order  of  the  consul  or  vice  con- 
sul, such  captain  or  master  shall  forfeit  and  pay  the  sum  of  thirty  dol- 
lars for  each  mariner  or  seaman  so  refused,  to  be  Recovered,  for  the  ben- 
efit of  the  United  States,  by  the  said  coirsul  or  vice  consul,  in  his  own 
name,  in  any  court  of  competent  jurisdiction. 

Sec.  8.  That  where  a  shiporyessel  belonging  to  citizens  of  the  Uni* 
ted  States  is  sold  in  a  forajgn  port  or  place,  the  master,  unless  the  crew 
are  liable  by  their  contract,  or  do  consent,  to  be  discharged  there,  shall 
send  them  back  to  the  state  where  they  entered  on  board,  or  furnish 
them  with  means  sufficient  for  their  return,  to  be  ascertained  by  the 
consul  or  vice  consul  of  the  United  States,  having  jurisdiction  pf  the 
port  or  place.  And  in  case  of  the  master's  refusal,  the  said  consul  or 
vice  consul  may,  (if  the  laws  of  the  land  permit  it)  cause  his  ship, 
goods,  and  .person,  to  be  arrested,  and  held  until  he  shall  comply  with 
his  duty  herein.  • 

Sec.  9.  That  the  specification  of  certain  powers  and  duties  in*  this 
act  to  be  exercised  or  performed  by  the  consuls  and  vice  consuls  of  the 
United  States,  shall  not  be  construed  to  the  exclusion  of  others  resulting 
from  the  nature  of  their  appointments,  or  any  treaty  or  convention,  un- 
der which  they  may  act.     [Approved^  April  14,  1792.] 
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Art  vf  ITai,  cbap.  fti. 

Ai  Ad  fir  At  rtiltf  mmd  pntaliaa  af  Jimtnt^n  «eanac 

Sec  It  0*  it  imaffiHt  Jfr,  t'hu  ibo  pretidcBt  ot  ibe  L'tuled  5(a^, 

ia  tlu^  :- 
as  iLe  :, 

Ihc  eaii. 

Dthei.-. 

^   of  I  he    ■. 

)  obuiu  i>" 
)   and  to  ipn.lcr  n-i 
ftoBi  Amencaii  ■■■ 
Sec,  'J.  trbmr, 

'  or  Bgents,  for  tlit  |,i.i|",^._=  .1.. „-■,■.,.,..-.,....  -^.i, .  ■ 

senate,  the  prcMdcot  alone  tic,  and  hereby  u,  atithi  r . 
Bucli  agent  or  s^iUd. 

Sec.  3.  Thai  ttiu [tresidenl  of  llie  t^nilej  a.ilcf.  br.  ,. 
I  autborizoil  to  draw,  aiinuaJly,  out  of  llie  lrca~i': 
-K  Bum  not  exceoiling  fifteen  thousand  doliarK.  1 
ted,  to  be  applied  by  liim,  iu  suoh  iiioportJous  :: 

payment  of  tlio  wmponnation  of  itic  said  agtint-,  Or  0>,  n  h-im^-.-s.w^ 
the  jncitiental  expenses  ailending  tlic  jiurlbmtano^tf thti  dntiBa  iBifWDd 
on  them  by  this  act. 

Sec.  4.  Tliattlie  collector  of  every  district  ?!' 
in  wliich,  at  tlio  reriueet  of  any  seaman,  bcin  j 
Sl&les  of  America,  and  producing  proof  of  hi~ 
led  in  the  manner  hereinnftcr  directed,  he  aliail  ^••.■-.  . . 
seaman,  and  shall  deliver  to  Uitn  a  cotlificaie,  to  tli>. 
that  ia  to  say :  "  I,  A  B,  collector  of  tho  district  of  l>,  ■ 
fy.  That  E  T,  an  American  seanian,  aged  vear.-,  ■ 

of  thft  height  of  feet  •  tncliea,  [describing  the  =^J  -^Mmm 

oe  pwticularly  as  may  bo]  has,  this  day,  pKidacod  to  nw  pnmf,  in  the 
manner  directed  in  the  act,  cntitlrd  "  An  net  for  the  rL-ln^i  --^ni  ;>ioij  t- 
lion  of  American  seamen ;"  and,  pursuant  to  the  faitl  -i- 
cenify.  that  the  said  E  F  is  a  citizen  of  the  Unitad  Si:  ■ 
In  witness  whereof  I  hare  hereunto  set  my  hand  ai>  1 
this  dnynf  ."     Ami  iishall  be  thndiiu  i-rr 

tore  aforesaid,  to  file  and  prpaonrn  iho  pronf*  of  citiaeuvhip, 
as  aforesaid ;  And  lor  each  certificate  delii«i«d,  u  afbfoaiiil,  4 
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collectors  shall  be  entitled  to  receive^  from  th^seaman  applying  for  the 
same,  the  sum  of  twenty-five  cents. 

Sec.  5.  And^  in  order  that  fail  and  speedy  ijaformation  may  be  o1>* 
tained  of  the  seizure  or  detention,  by  any  foreign  power,  of  any  sea- 
men employed  on  board  any  ship  or  vessel  i§€  the  United  States,  Be  it 
further  enacted,  That  it  shall,  and  hereby  is  df<;lated  to  bp  (fee  duty  of 
the  master  of  every  ship  or  vessel  of  the  {Jnited  States,  any  of  -the  crew 
whereof  shall  have  been  impreiBed  or  detained  ))y  any  foreign  power, 
at  the  first  port  at  which  such  ship  or  vessel  shall  arriye,  if  such  im« 
pressmen t  or  detention  happened  on  the  high  seas,  or  if  the  same  hap- 
pened within  any  foreign  port,  then  ^n  the  port  in  whfcji  the  same 
happened,  immediately  to  make  a  protest,  stating  the  manner  of  such 
impressment  or  detention ;  by  whom  made,  together  with  the  name 
and  place  of  resldenoe  of  the  'persol  impressed  or  detained ;  distin- 
guishing, also,  whether  he  was  an  American  citize|i ;  and  if  not,  to 
what  nation  he  belonged.  And  it  shall  be  the  duty  of  such  master,  to 
transmit  by  post,  or  otherwipe^  every  such  protest  made  in  a  foreign 
country,  to  the  nearest  consul  or  agent,  or  to  the  minister  of  the  United 
States  resident  in  such  country,  if  any  such  there  be  ;  preserving  a  du- 
plicate of  such  protest,  to  be  by  him  sent,  immediately  after  his  ar- 
rival within  the  United  States,  to  the  secretary  of  state,  together  with 
information  to  whom  the  original  protest  was  transmitted:  *And  in  case 
such  protest  shall  be  made  within  the  United  States,  or  in  any  fo- 
reign country,  in  which  no  consul,  agent,  or  minister,  of  the  United 
States  resides,  the  same  shall,  as  soon  thereafter  as  practicable,  be 
transmitted,  by  such  master,  by  post  or  otherwise,  to  the  secretary  of 
state. 

Sec.  6.  That  a  copy  of  this  law  be  transmitted,  by  the  secretary  of 
state,  to  each  of  the  ministers  and  consuls  of  the  United  States  resident 
in  foreign  countries,  and,  by  the  secretary  of  the  treasury,  to  the  several 
collectors  of  the  districts  of  the  United  States,  whose  duty  it  is  hereby 
declared  to  be,  from  time  to  time,  to  make  known  the  provisions  of  this 
law  to  all  masters  of  ships  and  vessels  of  the  United  States  entering  or 
clearing  at  their  several  offices.  And  the  master  of  every  such  .ship  or 
vessel  shall,  before  he  is  admitted  to  an  entry,  by  any  such  collector, 
be  required  to  declare  on  oath,  Whether  any  of  the  crew  of  the  ship  or 
vessel  under  his  command  have  been  impressed  or  detained,  in  the 
course  of  his  voyage,  and  how  far  he  has  complied  with  the  directions 
of  this  act :  And  every  such  master  as  shall  wilfully  neglect  or  refuse  • 
to  make  the  declarations  herein  required,  or  to  perform  the  duties  en- 
joined by  this  act,  shall  forfeit  and  pay  the  sum  of  one  hundred  dollars. 
And  it  is  hereby  declared  to  be  the  duty  of  every  such  collector,  to 
prosecute  for  any  forfeiture  that  may  be  incurred  under  this  act. 

Sec. '  7.  That  the  collector  of  every  port  of  entry  in  the  United  States 
shall  send  a  list  of  the  seamen  registered  under  this  act,  once  every 
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oc  rTTi^--'  -  ---■-•-  ---r-inrj'  of  sUW,  ugctha  with  ut  accooat  of  ji 
{IX  I.'  u  aluU  kppeiu  b;  ibe  pruliHt*  oT  Uic  ■ 

Stt.  -  I, -eMinil,  aud  thiid,  lectioo*  of  itii:i  m.  .1. 

ba  iit  foico  Cui  MM  f«Ar,  uid  (iqiii  Uicou  la  ike  end  nt' 
of  coiigi«»  ibormAer,  utd  no  loo^r.    [vl|'/>rum/,  J/. 


Ai  od  >r  UU  Pdi^  ■t/'iuft  wii 

Sec  1.  i)c  it  nacUrf,  4*''  I'bi'l  (Vam  and  tdvj  «h. 

tomber  DLlcl,  tl.i       r  ,..^.      1,      ,.  . 

8UWS,  arrivin:: 

shall,  b«!fi>re  bu 

lu  iKecoIlccioi  -  . 

been  employed  uu  LuuJ  f<i<-u  ^v.-^t'  : 

port  in  llie  L'tuied  Suiica,  luiil  ^1: 

rate  of  tweuiy  conis  [ler  montb  for  •■■ 

sum  lie  ia  hereby  autliorized  tu  retain  o"i  ol'  Miu  wi;;' 

Sco.  '2.  Tt^  from  ukI  after  the  first  <laj  of  S«(iiti 
lector  shall  grant  to  any  ship  or  icsacl  whoso  cDri'liTi'- 
cairylng  ou  lltc  cOBeting  trade  hfu  expired,  a  :i 
bttfoie  the  mnster  of  such  sliip  or  vessel  shall 
to  the  collccloi,  of  ibc  Durobci  of  Bcamen,  biw. 
vcmlly  been  omployed  on  boud  such  ship  <>r 
ancf  of  the  license  which  has  so  cxpircii, 
twenty  cents  per  mouth  for  every  nioutJi  suili 

rally  employed  as  afores&idi  which  sum   lli<; 

tliorized  tu  retain  oul  of  the  wages  of  such  scatnen.  Aw!  <l  apj  Hicb 
tnasler  ehall  render  a  f&lee  account  of  the  nambcr  of  mi^n,  *oi  iIa 
length  of  time  ihcy  bavc  severally  bi^cn  cmployeil,  as  ia  herein  nqiiin^, 
ho  shall  forfeit  and  pay  one  hundred  dnll&fs. 

Sec.  3.  That  it  shall  be  Ihe  duly  of  the  sctctbI  collectors  lo  mtfcc  k 
(juarterty  return  of  the  sums  collected  by  ibvm,  rcsp«cliT«lj,  by 
of  this  act,  to  the  secretary  of  the  treasury  ;  and  ibc  pr^aidcot  of  ifca. 
United  States  is  hereby  authorized,  out  iiftlie  same,  to  prPTxln  lor  lb* 
temporary  relief  aud  maintenance  of  sick  or  disatikd  wamm. 
liospilnlsor  otlier  proper  institutions  now  establitth-Ll 
ports  of  the  United  States,  or  in  porta  wheie  ut>  such  1 
limn  in  such  otiicr  manner  as  he  shall  direct :  Prurii!. 
n«'ys  collected  ia  any  one  district,  shall  be  expended  \\.\^...,  ...^  . 

Sec.  4.    That  il'  any  surplus  shall  remain  of  the  idodbjtb  uv 
iocied  by  virtue  of  this  act,  after  defraying  the  espciue  gf  mwIi 
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rary  relief  and  support,  that  the  same,  together  mrith  soch  private  dona- 
tions as  may  be  made  for  that  purpose,  (which  the  president  is  hereby 
authorized  to  receive,)  shall  be  invested  in  the  stock  of  the  United 
States,  under  the  direction  of  the  president ;  and  when,  in  his  opinion, 
a  sufficient  fund  shall  be  accumulated,  he  %  hereby  authorized  to  pur- 
chase or  receive  cessions  or  donations  of  ground  or  buildings,  in  the 
name  of  the  United  States,  and  to  causa  buildings,  when  necessary,  to 
be  erected  as  hospitals  for  tb4  accommodation  of  sick  and  disabled 
seamen. 

Sec.  5.  That  the  president  of  the  United  States  be,  and  he  is  hereby, 
authorized  to  nominate  atod  appoint,  iu  such  ports  of  the  United  States 
as  he  may  think  proper,  one  or  more  persons,  to  be  called  directors  of 
the  marine  hospital  of  the  United  States,  whose  duty  it  shall  be  to  di- 
rect the  expenditure  of  theTund  assigned  for  their  respective  ports,  ac- 
cording to  the  third  sectioft  of  this  act ;  to  provide  for  the  accommoda- 
tion of  sick  and  disabled  seaman,  under  such  general  instructions  as 
shall  be  given  by  the  president  of  the  United  States  for  that  purpose, 
and  also,  subject  to  the  like  general  instructions,  to  direct  and  govern 
such  hospitals,  as  the  president  may  direct  to  be  built  in  the  respective 
ports :  and*  that  the  said  directors  shall  hold  their  offices  during  the 
pleasure  of  the  president,  who  is  authorized  to  fill  up  all  vacancies  that 
may  be  occasioned  by  the  death  or  removal  of  any  of  the  persons  so  to 
be  appointed.  And  the  said  directors  shall  render  an  account  of  the 
moneys  received  and  expended  by  them,  once  in  every  quarter  of  a 
year,  to  the  secretary  of  the  treasury,  or  such  other  person  as  the  presi* 
dent  shall  direct ;  but  no  other  allowance  or  com|)ensation  shall  be 
made  to  the  said  directors,  except  the  payment  of  such  expenses  as  they 
may  incur  in  the  actual  discharge  of  the  duties  required  by  this  act. 
[Approved,  July  16,  1798.] 


Act  of  1799,  chap.  142. 
An  act  in  addition  to*^An  act  for  the  reUtfo/aick  and  disahled  seamen.*^ 

« 

Sec.  1;  Be  it  enacted,  Spc,  That  tha  president  of  the  United  States 
shall  be,  and  he  hereby  is,  authorized  to  direct  the  expenditure  of  any  mo- 
neys which  have  been,  or  shall  be,  collected  by  virtue  of  an  act,  entitled 
*^  An  act  for  the  relief  of  sick  and  disabled  seamen,"  to  be  made  within 
the  state  wherein  the  same  shall  have  been  collected,  or  within  the 
state  next  adjoining  thereto,  excepting  what  may  be  collected  in  the 
states  of  New  Hampshire,  Massachusetts,  Rhode  Island,  and  Connecti- 
cut ;  any  thing  in  the  said  act  contained,  to  the  contrary  thereof  not-» 
withstanding. 

Sec.  3.  That  the  secretary  of  the  navy  shall  be,  and  he  hereby  is«  ati« 
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thorized  and  directed  to  deduct,  after  the  first  day  of  September  next, 
from  the  pay  thereafter  to  become  due,  of  the  officers,  seamen,  aod 
marines,  of  the  navy  of  the  United  States,  at  the  rale  of  twenty  Gents  per 
month,  for  every  such  officer,  seaman,  and  marine,  and  to  pay  the 
same,  quarter  annually,  to  the  secretary  of  the  treasury,  to  be  applied 
to  the  same  purposes  as  the  money  collected  by  rirfue  of  the  aboFe* 
mentioned  act  is  appropriated. 

Sec.  3.  That  the  officers,  seamen,  and  marines,  of  the  nary  of  tbe 
United  States,  shall  be  entitled  to  receive  the  same  benefits  and  adra> 
tages,  as,  by  the  act  abovementioned,  are  provided  for  the  relief  of  the 
sick  and  disabled  seamen  of  the  merchant  vessels  of  the  United  Scitea. 
[Approved^  March  2,  1799.] 


Act  of  1799,  chap.  147. 

Jin  act  to  revive  and  continue  in  force,  certain  parts  of  the  ".^  Jor  tte  reikf 
amd  protection  ofJimerican  seamen,"  and  to  amend  Ute  same. 

Sec.  1.  Be  it  enacted,  Sfc.  That  the  first,  second,  and  third,  sections 
of  the  act,  entitled  "  An  act  for  the  relief  and  protection  of  American 
seamen,"  shall  be,  and  hereby  are,  revived  and  continaed  in  force  £»r 
one  year. 

Sec.  2.  That  the  secretary  of  state  shall  be,  and  hereby  is,  required 
to  lay  before  congress,  within  ten  days  afler  the  commencement  of  each 
ordinary  session,  an  annual  statement,  containing  an  abstract  of  all  the 
returns  made  to  him,  by  the  collectors  of  the  different  ports,  pursuant 
to  the  said  act,  and  of  the  communications  received  by  him  from  the 
agents,  employed  by  virtue  of  the  same,  in  foreign  countries.  [Appro- 
ved, March  2,  1799.] 


Act  of  1803,  chap.  51. 

An  act  to  amend  an  act,  entiUed  "  An  act  for  the  relief  of  sick  and  disabled  sea- 
men,^ and  for  other  purposes. 

Sec.  1.  Be  it  enacted,  Sfc.  That  the  moneys  heretofore  collected  in 
pursuance  of  the  several  acts  "  for  the  relief  of  sick  and  disabled  sea- 
men," and  at  present  unexpended,  together  with  the  moneys  hereafter 
to  be  collected  by  authority  of  the  beforementioned  acts,  shall  consti- 
tute a'general  fund,  which  the  president  of  the  United  States  shall  use 
.ind  employ,  as  circumstances  shall  require,  for  the  benefit  and  con- 
venience of  sick  and  disabled  American  seamen :  Provided,  That  the 
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jmm  of  fifteen  thousand  dollars  be,  aod  ihe  same  is  hereby,  appropriated 
lor  the  erection  of  an  hospital  in  the  district  of  Massachusetts. 

Sac.  2.  That  it  shall  be  lawful  for  the  president  of  the  United  States 
to  -cause  sock  measures  to  be  taken  as,  ia  his  opinion,  may  be  expedient 
libr  proridiog  cpnveaient  accommodations,'  medical  assistance,  neces* 
sary  attendance,  and  supplies^  Ibr  the  relief  of  sick  or  disabled  seamen 
of  the  United  States,  who  may  be  at  or  near  the  port  of  New  Orleans, 
itt  ease  the  same  can  be  done  wkh  the  assent  of  the  goTernment  having 
jjuriadiction  over  the  port ;  and  hr  this  purpose,  to  establish  such  regu- 
lations, and  to  authorize  the  employment  of  such  persons,  as  he 
aiay  judge  proper ;  and  that,  for  defraying  the  expense  thereof,  a  sum, 
aot  exceeding  three  thfiMisand  dollars,  be  paid  out  of  any  moneys  arising 
from  the  said  fund,  iM>t  otherwise  appropriated. 

Sec.  3.  That,  fnm  and  after  the  thirtieth  day  of  June  next,  the  mas- 
ter of  every  boat,  raft,  or  JBat,  belojiging  to  any  citizen  of  the  United 
States,  which  shall  go  down  the  Mississippi,  with  intention  to  proceed 
to  New  Orleans,  shall,  on  his  arrival  at  fort  Adams,  render  to  the  col- 
lector or  naval  officer  thereof,  a  true  account  of  the  number  of  persons 
employed  on  board  such  boat,  raft,  or  flat,  and  the  time  that  each  per- 
son has  been  so  employed,  and  shall  pay,  to  the  said  collector  or  naval 
officer,  at  the  rate  of  twenty  cents  per  month,  for  every  person  so  em- 
ployed ;  which  sum  he  is  hereby  authorized  to  retain  out  of  the  wages  of 
such  person :  and  the  said  collector  or  naval  officer  shall  not  give  a 
clearance  for  such  boat,  raft,  or  Hat,  to  proceed  on  her  voyage  to  New 
Orleans,  until  an  account  be  rendered  to  him  of  the  number  of  persons 
employed  on  board  such  boat,  raft,  or  flat,  and  the  money  paid  to  him 
by  the  master  or  owner  thereof:  and  if  any  such  master  shall  render  a 
false  account  of  the  number  of  persons,  and  the  length  of  time  they 
have  severally  been  employed,  as  is  herein  required,  he  shall  forfeit  and 
pay  fifty  dollars,  which  shall  be  applied  to,  and  shall  make  a  part  of,  the 
said  general  fund,  for  the  purposes  of  this  act :  Provided,  That  all  per- 
sons employed  in  navigating  any  such  boat,  raft,  or  flat,  shall  be  con- 
sidled  as  seamen  of  the  United  States,  and  entitled  to  the  relief  ex- 
tended by  law  to  sick  and  disabled  seamen. 

Sec.  4.  That  the  president  of  the  United  States  be,  and  he  is  here- 
by, authorized  to  nominate  and  appoint,  for  the  port  of  New  Orleans,  a 
fit  person  to  be  director  of  the  marine  hospital  of  the  United  States, 
whose  duties  shall  be,  in  all  instances,  the  same  as  the  directors  of  the 
marine  hospitals  of  the  United  States,  as  directed  and  required  by  the 
act,  entitled  ''An  act  for  the  relief  of  sick  and  disabled  seamen." 

Sec.  5.  That  each  and  every  director  of  the^  marine  hospitals  within 
the  United  States,  shall,  if  it  can  with  convenience  be  done,  admit  into 
the  hospital  of  which  he  is  director,  sick  foreign  seamen,  on  the  appli- 
eation  of  the  master  or  commander  -of  any  foreign  vessel  to  which  such 
sick  seaman  may  belong;  and  each  seaman  so  admitted  shall  be  sub- 
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P'Aadn^fJawiillarjrtottC^ftf  (onnrmi^  nMBb  mrf  tt'^- 
See.  1.  Bek  tnacUd,  tft.  That,  bcforfl  &  dnmm  br  jmci^.  u 
may  TeMel  boand  on  a  forei^  royage,    ibo  mictet  tbeRAf  ^mB  dsfitn 
to  Uw  collector  of  the  ciHtoms  a  liit,  miauiumg  tbe  bumb^  piNa*  ef 
birth,  anil  resMicncc,  and  s  dcicriplkxi  of  (he  pcinoa*  win  eonfMK  bu 
Bhtp'B  company,  to  irliicb  Ibt  the  oitfa  ot  aAtmaiinn  of  the  capiaia  afaoU 
be  aiineKd,  that  ibc  said  list  coDiaioa  ibo  nanMCof  bii  crew,  togiMbac 
«kb  Ibe  pbees  of  ihoir  b*tth  aod  tesidcnr.ir.  js  fa:  m  ht  cm   asctima 
tbem,  and  the  said  cotleclot  sball  1! 
tiiT  which  the  coUcctof  ±hallb«cn< 
five  c«nia;  anil  the  Rid  tnasler  shall. 
BufGcieat  security,  in  tliD  sum  of  four  humli'il  duller:.  1 
bibtt  the  afoKMaitI  certified  copy  of  tlie  li9t  10  tbc  first  li' 
at  the  first  pon  in  the  United  States  at  which  he  sbail  :t[ : 
turn  tbeieto,  and  tben  aiid  there  also  prodaco  the  pcfFn;i 
in,  to  Ibe  said  boarding  officer,  whose  duly  il  aball  he  ■ 
men  with  such  Hal,  and  to  rqwit  the  same  to  ifae  rolb'.-i 
be  the  duly  of  the  wiileclor  st  the  said  porior-:rr  ■  -' 
is  dilfererii  from  tlie  port  fioiu  whiob  the  < 
uanamit  a  copy  of  thelial  soteported  tol.in 


APPENDIX.  No.  XUI..  66» 


ii 


port  ^om  which  said  vessel  originally  sailed :  Provided,  That  the  said 
bond  shall  not  be  forfeited  on  accdhnt  of  the  said  master  not  producing 
to  the  first  boarding  officer^  as  aforesaid^  any  of  the  persons  contained 
in  the  said  list^  who  may  be  discharged  in  a  foreign  coontry,  with  the 
ooDsent  of  the  consoly  vice  consuly  cmnmercial  ageht^  or  vice  commer- 
cial agent,  ifatre  residing,  signified  in  writing,  under  his  hand  and  offi* 
cial  seal,  io  be  produced  to  the  collector  with  the  other  persons  com- 
posing the  crew,  as  aforesaid ;  nor  on  account  of  any  such  person  dying 
or  absconding,  oi^  being  forcibly  imnressed  into  other  service,  of  which 
satisfactory  proof  shall  be  then  also  exhibited  to  the  collector. 

Sec.  3.  Tliat  It  shall  be  the  du^  of  every  master  or  commander,  of 
a  ship  or  vessel,  belon^big  to  citizens  of  the  United  States,  who  shall 
sail  ffom  miy  port  of  the  United  States,  after  the  first  day  of  May  next, 
on  his  arrival  te  a  foreign  port,  to  deposite-  his  register,  sealetter,  and 
Meditemnean  pasqMvt^  witlLthe  ooMal,  vice  consul,  commercial  agent, 
or  vice  commercial  agent,  (if  any  there  be  at  such  port ;)  that  in  case 
of  refusal  or  neglect  of  the  said  master  or  commander,  to  deposite  the 
said  papers  as  aforesaidi  he  shali  forfek  and  pay  five  hundre4  dollars, 
to  be  recovered  by  the  said  consul,  vice  consul,  commercial  agent,  or 
vice  commercial  agent,  in  his  own  name,  for  the  benefit  of  the  United 
States,  in  any  court  of  competent  jurisdiction;  and  it  shall  be  the  duty 
of  soch  consul,  vice  consul,  commercial  agent,  or  vice  commercial 
agent,  on  soch  master  or  commander  producing  to  him  a  clearance 
from  the  proper  officer  of  the  port  where  his  ship  or  vessel  may  be,  to 
deliver  to  the  said  master  or  commander  all  of  his^said  papers :  Provi^ 
dedy  such  master  or  commander  shall  have  complied  with  the  provisions 
contained  in  this  act,  and  those  of  -the  act  to  which  this  is  a  supple- 
ment. 

Sec.  3.  That  whenever  a  ship  or  vessel,  belonging  to  a  citizen  of 
the  United  States,  shall  be  sold  in  a  foreign  country,  and  her  company 
discharged,  or  when  a  seaman  or  mariner,  a  citizen  of  the  United 
States,  shall,  with  his  own  consent,  be  discharged  in  a  foreign  country, 
it  shali  be  the  doty  of  the  master  or  commander  to  produce  to  the  con- 
sul, vice  consul,  commercial  agent,  or  vice  commercial  agent,  the  list 
of  his  ship's  company,  certified  as  aforesaid,  and  to  pay  to  such  consul, 
vice  consul,' commercial  agent,  or  vice  commercial  agent,  for  every  sea- 
man or  mariner  so  discharged,  being  designated  on  such  list  as  a  citi- 
zen of  the  United  States,  three  months'  pay,  over  and  above  the  wages 
which  may  then  be  due  to,  such  mariner  or  seaman,  two  thirds  there- 
of to  be  paid  by  such  consul  or  commercial  agent,  to  each  seaman 
or  mariner  so  discharged ^  upon  his  engagement  on  board  of  any  vessel 
to  return  to  the  United  States,  and  the  other  remaining  third  to  be  re- 
tained for  the  purpose  of  creating  a  fund  for  the  payment  of  the  pas- 
sages of  seamen  or  mariners,  citisens  of  the  United  States,  who  may 
be  desirous  of  returning  to  the  United  Slates,  and  for  the  maintenance 


S70  APPENDIX.  N0.XIU. 

'  9t  Anerieui  kuub  wbo  m*f  h»  dMiute,  and  w»y  be  in  Mich  %■ 
I    ragn  poft ;  ud  iIm  MvanI  muu  retuned  fbi  neh  rand  «b4U  be  «» 
I   eiMAUd  for  ■'iih  iba  (rawitf^r  tm;  lix  moaibf,  b;  tfaa   poraoM  na^ 
'    ving  iIm  nitta. 

'        See    4.  ThU  it  ■hall  be  the  daty  oT  iba  nNiTulii,  viec  ceaimia,  o^ 
BKTUkl  afvU,  nee  commirTCul  iig««M»f  tlio  toitcd  Sutcs,  Jwinae 
'    ta  time,  10  proTtde  for  ilie  oianntn  awl  Mameii   of  Oie  liamd  £ttfn^ 
aiio  naj  be  fooMl  daniwta  wiUun  iheir  dmricta,  rapsctircli,  wtaw^ 
•ubabbtnca  and  paaaages  lo  mow  port  in  iho  Unttw)  Slaio,  la  dw  !■■ 
■  ■■umblli  BMiilwr,  at  thm  BSpeaw  or  the  Va\ic>l  SuIm,  s&^ed  te  Kick 
^^^^HoB*  u  Iba  •ecreury  of  ftiki*sb«ll  |;ii: 
^^^HpQandera  of  fCMeb  bBloo^ing  u><»tij 
^^^^HBhd  10  soma  fan  of  the  som*,  >rr  hen  ' 

^Wwkicb  muioer*  or  ■■aiiiei)  ca  boarii  ui'  iiivu  aJuiu  '^r  t:7t-.zj.  k 
(be  request  orihe  uid  m»m>Ij,  (ieo  eootuU,  BoekoMruai  ageMi.ai  naa 
coaMimcia]  ^nti,  rcqwatfrlr,  and  lo  iraoaport  tbem  to  tbe  porlu  (ba 
Untied  Stales  lo  which  aoch  ahipt  or  vcMola  imjf  ba  boui»d,  ou  am* 
terms,  not  exceeding  ten  dollar*  for  each  pe»ou,  a*  ma;  bn  aeread  to> 
twcan  the  said  maHer  and  conral,  or  coanmtrctal  Aguat.     And  ibesaal 
tnarioeri  or  Munco  »hill,  if  abl«,  t>e  bound  lo  do  dutf  on  board  mfc 
shipe  or  reesels,  according  lo  iheir  aev«ral  abilities  :  I'rvridtd,  Tbu  no 
master  or  captain  of  any  sliip  or  vetei-l  shall  be  n>ili^il  to  take  a  (rcafr  1 
er  nnmbuf  than  two  men  to  erer j  oDo  hiiDdrcd  lon»  buttbeu  of  ik  <atd 
ship  or  TeMcl,  on  any  ooe  royuge ;  and  if  anj  kic:1<  cupiaao  r-  Btsiet 
shall  fefuse  the  same,  OD  ibe  reqa«Bt  01  ord«r  of  l!ic  cunoJ,  fnx  oon- 
»ul,  commercial  agent,  or  rice  commercial  «e»^nt.  'rcli  csT^^-ti  tn  laa^- 
ehatl  forfeit  and  (lay  the  sum  of  one  limxl.-^.  !    '    '  '.   mui- 

r  or  seaman  so  rcfuscl,  to  be  recorcrad,  for  ■  \imA 

Stateii,  in  any  court  of  compeient  jurisdiction.  nrof 

y  aiich  consul  or  commercial  agent,  giveoi  \xt\K.^.  ....  ..u,.^  .^^  -.is^^ai 

eeal,  stiall  be  prima  facie  eridence  of  aueb  reliisai,  in  aof  court  of  lur 
liQving  jnriadiction  for  tbc  recovery  of  the  peoally  aforesaid. 

Sec.  t>.  Thai  tbc  ecreiilb  and  eighth  sections  of  the  ici,  entiiled  "As 
act  concerning  consuls  and  vice  coceals,"  be,  and  (be  ttaiiiB  aia  hereby, 
repealed  ;  and  that  the  secretary  of  state  ba  aatbortaed  lo  rnmUone 
llie  consuls,  vice  consuls,  commercial  agenia,  <tr  vice  oonunerctal  a^^n^ 
h  reasonable  sums  ai  they  may  liereiofora  liate  advanebd  for  tbe  r»- 
'  lief  of  seamen,  though  the  seme  should  exceed  the  rale  of  twahc  ouua 
a  mail  per  diem. 

Sec,  6.  That  it  shall  and  may  be  lawful  for  ■    '  .    cn»- 

lul,  commercial  agem.and  vice  commercial  iig<  '  kio^ 

•  to  take  and  receive,  for  every  cerlificale  of  disc'.  ui  w 

mariner  in  a  foreiun  port,  filly  cents  ;  and  for  cuiiiin>~:i.>ii  <,u  j.i  t  m;  aod 
receiving  the  amount  of  wages  payaUe  on  tbe  diicbarge  of  seamea  la 
foreign  ports,  two  and  a  haJf  pet  centum. 
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Sec.  7.  That  if  any  conanl^  Tice  consuf^  commereial  agfent,  or  vice 
commercial  agent,  shall,  falsely  and  knowingly,  certify  that  property  be* 
longing  to  foreigners  is  property  belonging  to  citizens  of  the  United 
States,  he  shall,  on  conriction  thereof,  in  any  court  of  competent  ju- 
risdiction, forfeit  and  pay  n  fine  not  exceeding  ten  thousand  dollaw,.  at 
the  discretion  of  the  court,  and  be  imprisoned  for  any  terra:  not  exceed* 
Ing  three  years. 

See.  8.  That  if  any.  consul,  rice  consul,  commercial  agent,  or  vice 
commercial  agent,  'iball  grant  a  passport,  or  other  paper,  certifying 
that  any  Klien,  Imowing  him  or  her  to  be  such,  is  a  citizen  of  tM 
United  States,  ho  sMl,  on  conviction  thereof^  in  any  court  of  conH 
potent*  jfnisdictioo,  forfeit  and  pay  a  ftne  not  exceeding  one^  thonsaind 
dollars.  * 

Sec.  9.  That  all  powers  of  attorney,  executed  after  the  thirtieth  day 
of  June  next,  in  a  foveljgn' country,  for  the  transfer  of  any  stock  of  ther 
United  States,  or  fof  the  receipt  of  interest  thereon,  shall  be  rerified  by 
the  certificate  and  #eal  iii  a  consul,  vice  consul,  commercial  agent,  or 
vice  commercial  agent,  if  any  there  be,  at  the  place  where  t^e  same 
shall  be  executed,  for  which  the  person  giving  the  certificate  shall  ro- 
ceive  fifty  cents.     [Approved,  Fthruary  28, 180S.] 


Act  of  1804,  chap.  51. 

AnaH  io  repeal  d  pari  of  ike  aet^  eniided  **  An  ad  supplementary  io  ihe  ad 
tonotming  eonndo  and  vice  eonwU^  and  for  iht  Jvuihtr  protection  of  Amer^ 
icoM  Mimcii* 

Sec.  I.Beit  enacted,  S^c,  That  the  ninth  section  of  the  act,  enti- 
tled '*  An  act  supplementary  to  the  act  concerning  consuls  and  vice 
consuls,  and  for  the  fiirther  protection  of  American  seamen,"  passed 
the  twenty-eighth  of  February,  one  thousand  eight  hundred  and  three, 
be,  and  the  same  is  hereby,  repealed. 

Sec  3.  That  all  powers  of  attorney  for  the  transfer  of  any  stock  of 
the  United  States,  or  for  the  receipt  of  interest  thereon,  executed  in  a 
foreign  country,  since  the  thirtieth  day  of  June,  one  thousand  eight 
hundred  and  three,  according  to  the  forms  in  use  at  the  treasury  of  the 
United  States  prior  to  the  said  thirtieth  day  of  June,  one  thousand  eight 
hundred  and  three,  shall  be  valid  to  all  intents  and  purposes,  any  provi- 
sion in  the  aforesaid  section  hereby  repealed  to  the  contrary  notwith- 
standing.    [Approved,  March  27, 1804.] 
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^^H    die  L'nitctlStatn.  oaccigiittipirl,  ani^^fni^km  br  >  WH 

B^^^^l 

^^^1  of  ihe  rnilMl  SuiM,  one  siiih  ptri. 

-^^^^H 

^^^B  goods  90  to  be  r«#iofed,  allowing  ati : 

B^^^H 

^^H.duiiea  10  wbtcb  Ibe  Mine  mar  be  !i^: 

^^H 

^^r  ^mU  l^peu  to  bare  bcrn  wt  &rth  nnd  aTiaBi|^^^^H 

^^H    mch  eapUiK,  or  aAerwuiii,  and  before  >1)^^^^^^^| 

^^^^^1 

^^^P    said,  ibfl  bnwr  owner  or  owners,  on  Uw  ni^^^^^^^H 

^^^^^1 

^V     mdj.»tged  10  pay.  far  and  to  liet.  of  saJrage.  one  MluBgJP 

se^ 

^^V       of  *ucb  Teste)  of  war,  or  pcirateer. 

^^^      ken  as  prise,  by  any  vessel  actii^  un'^ 

■TCOt 

^^B      of  Ihc  I'nJted  States,  shall  appear  to  ! 

..>Md 

^^B     Slates,  and  to  bare  been  taken  by  .ri 

-.  V 

^^H     under  authority,  or  pretence  ofautliL : 

leBt, 

^^H     or  stale,  i^rainst  which  ihe  L'niied  ^i. 

aw- 

^^K     thorize,  dcfcDce  or  reprisals,  Euch  , 

■^<m- 

,rr^ 

^1^    the  same  shall  be  restored  to  the  rnited  Sulci.     AiiJ  ILf  ai.. 

>n  Um 

^^^r    of  salTsge,  there  shall  be  paid  from  Uic  ttea«iiy  of  tbe  ViitieJ  S(aK#,      | 

^B      pareuant  lo  the  final  decree  which  shiill  be  maJc  in  s.ic!i  rn^- 

'LT   ".J 

^V       conit  ofthe  United  Stales  having  cotnpeieat  ,Kr 

0  llN 

^H        parlies  vrho  ^hall  be  thereby  entitled  to  r«cei>t 

■  cap. 

^"         lure  as  aforesaid,  of  an  unarmed  vessel,  or  ani 

-ink 

pan  of  the  true  ralue  thereof,  when  made  m 

1  the 

United  Stales,  and  one  twelfth  part  of  sach  r.il 

,,  line 

■hall  be  made  by  a  public  vmod  vessel  of  lU-  ' 

J  iai 
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• 

the  recapture^  as  aforesaid,  of  a  public  armed  ?essel,  or  anj  goods  there- ^ 
in,  one  moiety  of  jtbe  true  ?alue  thereof^  when  made  by  a  private  ves- 
sel of  the  United  States,  and  one  fourth  part  of  such  value  when 
such  recapture  shall  be  made  by  a  public  armed  vessel  of  the  United 
States. 

Sec.  3.  That  when  any  vessel  or  goods  which  shall  be  taken  as  prize, 
as  aforesaid,  shall  appear  to  have  before  belonged  to  any  person  or  per- 
sons permanently  resident  within  the  territory,  and  under  the  protec- 
tion, of  any  foreign  prince,  government^  or  state,  in  amity  with  the 
United  States,  and  to  have  been  taken  by  an  enemy  of  the  United  States, 
or  by  authority,  or  pretence  of  authority,  from  any  prince,  government^ 
or  state,  against  which  the  United  States  have  authorized,  or  shall  au- 
thorize, defence  or  reprisals,  then  such  vessel  or  goods  shall  be  adjudg- 
ed to  be  restored  to  the^  former  owner,  or  owners  thereof,  he  or  they  pay- 
ing, for  and  in  lieu  of  salvage,  such  proportion  of  the  true  value  of  the 
vessel  or  goods  so  to  be  restored,  as^  by  the  law  or  usage  of  such  prince, 
government,  or  state,  within  whose  territory  such  former  owner  or  own- 
ers shall  be  so  resident,  shall  be  required  on  the  restoration  of  any  ves- 
sel or  goods  of  a  citizen  of  the  United  States,  under  like  circumstan- 
ces of  recapture,  made  by  the  authority  of  such  foreign  prince,  govern- 
ment, or  state ;  and  where  no  such  law  or  usage  shall  be  known,  the 
same  salvage  shall  be  allowed  as  is  provided  by  the  first  section  of  this 
act :  Provided,  That  no  such  vessel  or  goods  shall  be  adjudged  to  be 
restored  to  such  former  owner  or  owners,  in  any  case*  where  the  same 
shall  have  been,  before  the  recapture  thereof,  condemned  as  prize  by 
competent  authority,  nor  in  any  case  where,  by  the  law  or  usage  of  the 
prince,  government,  or  state,  within  whose  territory  such  former  owner 
or  owners  shall  be  resident  as  aforesaid,  the  vessel  or  goods  of  a  citizen 
of  the  United  States,  under  like  circumstances  of  recapture,  would  not 
be  restored  to  such  citizen  of  the  United  States  :  Provided  also.  That 
nothing  herein  shall  be  construed  to  contravene,  or  >alter,  the  terms  of 
restoration  in  cases  of  recapture,  which  are,  or  shall  be,  agreed  on  in 
any  treaty  betweex)  the  United  States  and  any  foreign  prince,  govern* 
ment,  or  state. 

Sec.  4.  That  all  sums  of  money  which  may  be  paid  for  salvage,  as 
aforesaid,  when  accruing  to  any  public  armed  vessel,  shall  be  divided 
to  and  among  the  commanders,  officers,  and  crew,  thereof,  in  such  pro- 
portions as  are  or  may  be  provided  by  law,  respecting  the  distribution 
of  prize  money  :  And  when  accruing  to  any  private  armed  vessel,  shall 
be  distributed  to  and  among  the  owners  and  company  concerned  in 
such  recapture,  according  to  th^r  agreements,  if  any  such  there  be ; 
and  in  case  there  be  no  such  agreement,  then  to  and  among  such  per- 
sons, and  in  such  proportions,  as  the  court  having  jurisdiction  thereof 
shall  appoint. 
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•  te^ecu  the  «!■«{«  to  be  Ailowd  n  cases  of  recapui  r^- 
whj,  np^led,  ttctpt  M  to  CMta  of  tecaptare  u: 


■4s  arf  npftiumUrif  (*  fb  oftr  coBctrNov  Br  w^^f  *wfc 

Sec    I 
Stiles  1 

the  i^A~ 

gia;  ar,  , 

I  itw  Coiled  Stnica. 

Sec.  3.  Tbucrery  itiip  gr  titskI,  orili«  buHen  of  l»>  - 
wvda,  liceused  to  tra/I«  hetwMD  the  difierent  ■<•-■•■- 
State*,  ahall  be,  and  if  borGbT,  saiiiorizGd  to  > 
twccn  the  diitricifi  iticluded  nitbin  tlie  ttroiv^". i 
ttirelf,  had  betwf^cn  a  aiaie  ib  one,  and  an  ki^ 
ET,  gfoai  disttic1,iu  manner,  and  nutiject  obIj  lu  tL'_  . 
aie,  now  bjr  law  re<iuired  lo  b«  obscned  bj  Mch  sbi^>' 
trading  itom  one  disuict  lo  anollier  m  the  same  etatr, 
trici  ill  one  stale  to  a  dislrici  iu  ihe  next  adjoiaing  statu,  anj  >^i(ig  m 
any  Uw  to  the  contrary  not  withstand  iit«. 

Sec.  3.  Thai  every  ship  or  vessel,  of  iho  burdrn  of  iwi^iir  tTtt  or 
upwards,  licensed  to  trade  as  aJbteHaid,  shall  be,  and  is  lu  -  ' 
in  trading  from  one  to  another  great  district,  oilier  than 
in  one,  and  nn  adjoining  state  in  another,  great  disiric^i, 
and  observe  the  regulations,  that,  at  llie  lime  ofpaMifig  u,.^  .....  ^z-.  ..- 
quired  to  be  observed  by  sucli  vessels  in  trading  from  a  duirict  in  obc 
stale  to  a  ditiirict  in  any  other  than  an  adjoining  dUte. 

Sec.  4.  That  the  trade  between  the  districts  noi  included  in  «ilbar 
of  the  two  great  dislricta  aforesaid,  shall  continue  lo  Im  cnrrwd  on  in 
the  manner,  and  subject  to  the  regulations,  already  proridsd  &t  diii 
purpose. 

Sec.  S.  That  this  act  shall  commence  and  be  in  force,  from  nnd  tf- 
ter  the  ihiriicth  day  of  June  next  afVer  tijo  passing  Uicrul  \Aifrmi, 
Martha.  1819,] 
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Aef  of  1823,  chap.  62,  sec.  11. 

I^art  of  an  ad  to  provide  for  ike  colkction  of  duties  on  imporU  and  tonnage  in 

Florida,  and  for  other  purposes. 

Sec.  11.  That  the  first  section  of  an  act  passed  on  the  second  day  of 
March,  one  thousand  eight  hundred  and  nineteen,  entitled  **  An  act 
supplementary  to  the  acts  concerning  the  coasting  trade/'  be  so  far  al- 
tered and  amended  that  the  sea  coasts  and  navigable  rivers  of  the  Uni- 
ted States  be,  and  the  same  are  hereby,  divided  into  thretf  great  dis- 
tricts, the  first  and  second  to  be  tnd  remain  as  therein  described,  and 
the  third  to  include  all  the  ports,  harbors,  s^  coasts,  and  nafigable  riv- 
ers,  between  the  southern  limits  of  Georgia  and  the  river  Perdido ;  and 
the  said  third  great  district,  so  established,  shall  be  subject  to  all  the 
regulations  and  provisions  of  said  act.     [Approved,  May  7,  1822.] 
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ABSENCE, 

from  the  ^hip  wuboat  leaTC,  forfeitoie   for 


.  334 
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135,  463,  6lc 

in  the  coasting  trade  467,  6o5 
ACCOUNTS,  settled  by  majority  of  part-owners 
ACTIONS, 

by  part-owners 

against  them 
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for  general  average 
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16i^,  170 

474.  &c. 
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313,  &c 
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its  jurisdiction  as  to  disputes  between  part-owners  . 

suits  for  repairs  of  ships  109-10,  I'^T 
payments  out  of  surplus  proceeds  .  116 
salvage         .  .    399,493,415,017 

seamen's  wages         .  .       474,  &:c. 

pilotage        .  .  151,  153, 570 

AGENT,  goods  intrusted  to         ...  .       382, 57S 

AGREEMENT, 

for  transfer  of  property  in  British  ships,  must  be  in  writing 

44,  514 
between  master  and  seamen,  must  be  in  writing  134,  433, 6*21), 

mi 
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AGREEMENT— con/in«ed.  pa«k. 

between  master  aad  eeaniMi,  not  required  to  be  sealed       .  434 

'  writteD)  conclusiYe    440-1,  629 

form  thereof  .  .  49S 

for  serrice  ia  foreign  voyages 

433,629. 

ia  the  coaating  trade.   434,  634 

need  not  be  atMoped  .  63B 

tobe^pding.  ..  644 

■^  Weatplndia  trad*     436-^,.* 

/    »  •   639,643 

'  must  be  prodnced  by  tbe  master 

\  or  owners  47^,631,636 

ALGERINES,  not  now«deemed  {Miaftes  .   '  .       -     .    15 

ALLIES,  salvage  on  the  recapture  of  the  property  of       .  .  423 

ANCHOR.    See  Salyagb-Genbral,  Salvage  in  the  Oinque  Ports, 

and  Marin£*Storbs.         •» 
ship  striking  against  •    •       •  •  "^^ 

to  be  marked  by  manufacturers     ....  605 
APPRENTICE, 

in  the  West-India  trade     .*....  649 

number  of  to  be  proportioned  to  the  ton- 
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nage 

.  650 

to  be  enrolled 

.    ib. 

exempt  from  the  navy 

.    iB. 

ASSIGNMENT, 

of  bill  of  lading     .... 

3S1,  dtc. 

by  a  factor  as  a  pledge 

391,400- 

AVERAGE,  CUSTOMARY  or  petty 

.  272 

GENERAL  OR  GROSS 

342,  &c. 

definition  of          .                        ... 

.  342 

origin  of    ..... 

.   -ib. 

case  of  goods  thrown  overboard 

.  343 

previous  consultation 

.  345 

stowed  opon  the  deck 

.  355 

damaged  by  the  jettison  of  others 

.  346 

put  into  lighters 

.  346 

delivered  to  pirates    : 

ib. 

injured  l^  the  shot  of  cannon 

3534 

unladen  and  warehoused 

.  347 

case  of  ship  and  its  furniture 

..  348 

repairs  of  ship 

.  349 

wages,  &c.  of  erew  during  embargo 

.  351 

waiting  for  convoy 

.  352 

repair  of  ship 

• 

.  350 
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-~ 
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^^B                       or  a.<!igae«.  on  BUisici  of  pnpeitj  la  «  ibp     . 

I^^^H 

^^*    '  BARGK.    &<  lAaatOL. 

^^H 

BARRATHY,  defimiwo  of  • 

m 

-*     llE-iCONS, 

^T^                pmaltT  6w  wilfully  muning  fou]  of 

j-A 

^F      BILL  OF  LADLVG, 

H  '                  wbu  11  is  . 

^B                  old  fonn  of 

H                     ie»  IbriiM  Of 

1\'. 

H,                          II«U«1«[WI 

iw.  :k. 

^■U                  cuinot  be  pledged  by  \  facioi 

:rji-> 

^^^^^^H  aKugnmeni 

3pI,  ic. 

^^^^Biadorseraealor                                                       »».  3@3,  39^    | 

^^^^^^H  person  io  poescsNon  of,  lo  be  the  owner,  $o  &r  u  to 

pt%  Titiic 

^^^^^^^~       ijr  lo  any  contract           .             ,             _             . 

381.979 

^^      BILL  OF  SAI^.    Sk  Sale,  CKKTint  atb  of  RsuuTmr 

^H                      muat  be  entered  io  book  of  registr; 

4&,  S16-I7 

!■                       to  be  produced  upon  registering  shipa  de  novo 

5a,59» 

»aiid,  when  not      .             .             . 

617-18 

not  void  by  error  in  recital 

4i.5\l 

BOOKS  OF  REGISTERS,  to  be  kept 

39,  as 

BOND  to  be  given  on  registry  of  ships    . 

\\,5m 

for  pnyment  of  average 

3tU 

for  sliips  to  sail  with  convoy,  Stc    . 

.  *36 

fresh  bond  to  be  given  on  change  of  ibe  luaaiur 

^.BM 

BOTTOMRY.     8u  Uf pothkcation. 

by  muster   .... 

117,  m 
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iOTTOMRY— continued.  page. 

byonrtiers..  ,  .  ;  .  :  117-18 

on  English  ships  bound  to  the  East  Indies  .119 

foreign  ships  bound  thither        ....  120 

[BOTTOMRY  BOND,  total  loss  within  the  meaniBg  of,  cannot  happen 

if  the' ship  exists  in  specie  .  .119 

•    Talid,*if  the  mpney  be  advanced  upon  the  credit  of  the  ship  125 

iuTalid,  if  upon  the  credit  of  the  owner      .  .  .     ib. 

may  be  given  to  the  consignees  of  a  cargo  .  ;  126 

may  be  good  in  part  and  bad' in  part  ib,* 

BRITISH  SB;AMEN,  iesoriptiba  of       .  .       •     ^    87-8, 527 

BRITISH  SHIPS.   ^See  Registry  of  Ships,  avd  Certificate  or 

ReGISTBT.  •  /ji 

what  are  such  ,     ,    23,  27.  30,  497,  49»,''a00,  501, 

what  the  port  of    .  . ,         •.         38, 502 

who  may  be  owners  of       .  *.    *       .  32,  35,  500 

privileges  of,  confined  to  ships  duly  registered^       .        <     .27 
what  vessels  considered  British,  although  lot  registered    27-8, 

5$a-7 

rebuilding  and  repairing  thereof  abroad     . .  .31,  500, 501  . 

registry  thereof  .  .  ^  .  .24, 497,'&c. 

form  of  certificate  of  registry  .     .       39,  40,  497^^ 

place  of  registry  .  .37-8,490,502,513 

by  what  officers  registry  is  to  be  made       .  35,  37,  498-9 

aJteratioD  of  ship  .  .  .      55-6, 513 

change  of  name  of  ....  40,  510 

transfer  of  property  thereof,       44  to  53,  514,  516  tb  519, 521-2 

on  a  transfer  generally  .  .    44 ' 

if  made  as  a  security  .'  .         ,   .     49 

where  ship  may  then  be  .        47,  519 

when  owner  is  out  of  the  kingdom     .         48,521 

to  be  in  writing  .44,  514 

forfeiture  thereof  .  .  •  .  .    30,  31,  500,  501-2 

what  ships  formerly  registered  must  again  be  registered  under 

the  new  Act,  and  at  what  time  .  .  .      38-9,  516 

when  and  how  registry  de  novo  is  to  be  made    54  to  56,  502, 

511  to  513,  520-21 
BULLION  contributes  to  general  average  .  .  356 

BUOYS.      See    Salvage-General,    and    Salvage   in    the  Cinque 

Ports. 

penalty  for  wilfully  running  foul  of  .  *  .  '571 

BURNING  a  ship,  how  punishable  .  .    138  to  140 

where  offenders  may  be  tried  .  .  «  .  140 

accessaries,  general  provisions  thereon  .  ib. 
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C. 

CABLE.    3u  Siltmc-Gkicdul,  Salvuc  m  the  CiivqobI 
Maki.s  c-Stork«. 

puniahmmt  for  C3iuitig  [hrin  lo  be  wroAgrall  v  i 
CAPTtfRE.  pfi>|M"T  »(»t>ip»  Imic  ictiuued  bjr 
CAPTI'RKO  <iOOD9,  ftrighlor 
CAPTL'RED  SHIP9,  » 

wbett  entitled  to  ho  regutered,  uxl  when  ttot 

CARGO. 


I^ing  of 

rciaortl  of  ikto  anoibcr  Mf 

Bile  of  by  the  muler 

for  ^rafe 
ddivny  o& 


delaj  in  pnliding  of.  tta  olTcct  on  demurragB 
detainer  of  Ibr  freight,  &c. 
ileOiner  of,  for  solvago 
hypothec  alio  a  of  by -the  master 


ClNCiUE  PORTS,  salvage  iheretn 
CERTIFICATE  OF  REGISTRY, 

form  of     . 

whiit  JB  to  be  specified  therein 

bow  obtained  4U  to  44, 

at  what  place 

oaih  required  for 

wlien  ship  ownCii 

bond  required  for 

by  H'hal  officers  lo  he  granted 

examination  and  adniGasuretnciit 


3W,  4in,3cC 
.    346,ilSJ 

171,  &.cJMT,9tl 


414, 61fi  ta  est 


39,  40.  ^PT.^ 

.  »».  «0.  497 

aai-5,  AST.  5IU,  iVA  111  315 

37-!^, -tW.  i>i»-n,513 

by  a  corponic  body  41,  SOU 
41.507 
32to37.  49e^ 
granting  tberMtf 


not  neccsUry  to  be  recited  ill  a  contract  for  salu  of  aliip     .     9R 

indorEement  thereon,  upon  change  of  tiw«lcr  .      GSA,  209 

traitsfet  oT  property,         44  to  S8; 


form  of 

.  017 

to  he  made  by  publi 

-officm 

.    96 

penalty  for  granting  false  certificates 

«7,fia3 

counterfeiting,  fiic.  certificates 

,    ft. 

using  audi  cerlificalca     . 

,    ik 

38,503 

recital  ihercofoa  transfer  of  property 

■14 

A-cAli 

persons  authorized  lo  make  registry,  ic 

ni»e 

^H 
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PAGB, 

54,  511 
54,  511 
55,  58,  511-12 
C9,  512 
54,  511 


OERTIFICATE  OF  R¥!GJSTRY— continued, 
to  be  delivered  up  to  officers  of  customs 
lossdf        .... 
detaioing.of 

penal^  JTor  .  .  . 

'  •  bond  in  case  of  loss  thereof 

temporary  certificate,  in  what  cases  it  may  be  granted,    57,  58, 

502-3,  511-12,  516-17 
OERTIFICATE, 

'  of  the  condemnation  of  prices  .         42,  51* 

of  ship  for  broach  of  thf  laws  for  the    ' 

prevention  of  the  slave  irade    ib. 

of  the  necessity  of  employing  foreign  seamen         .  ^.*  89,  528 

service  of  foreign  seamen  .  9^     88,  528 

discharge  of  seamen  in  the  West  Indies     .       438,  643 

CHARTERER  OF  SHIP,  when  to  be  considered  ts  owner,    19,  &c. 

CHARTER  PARTY  .        . 

definhjon  of  .    '        .     '- 

etymology  of 

by  whom  to  be  executed 

form  of      . 

may  be  optional 

usual  contents  of 

actions  npon 

made  bj  roaster,  how  binding  on  the  owners 
commencement  of  the  operation  of 
efiecC  of  penal  clause 
construction  of      . 

as  to  payment  of  freight 
under  seal  not  variable  by  parol  agreement 
dissolution  of         . 
CLEARANCES,  to  be  taken  out  by  master 
CLERKS  OF  THE  PEACE, 

to  prosecute  for  plundering,  6cc.  ships  io  distress 
their  punishment  for  neglecting  to  prosecute 
COASTING  TRADE, 

ships  employed  in^  by  whom  tO  be  navigated 
hiring  of  seamen  employed  in 
COLLISION, 

COMBINATION  of  seamen 
CONDEMNATION, 

of  ships  unfit  for  service 
of  captured  ships 


90,  168 
.  J62 
.  k6& 
.  166 
.  195 

167,   &rC. 

163-4, 170,  i&a 

93,  163 

.  180 

.  170 

188,  &c.  200 

.    332  to  341 

188-9 

,      426,  &c. 

.    225^ 


5&1 
592 


87,526 
434,634-5,638 
.  354 
31,  89,  501 


of  prizes,  and  of  ships  that  bave'Vi 

86 


8 
;     16 
the  ItwM  for  pr^ventioii 


>4  I  >  b  E  X 


L'-'^.  HAX»#£  yi  i^Z'.  miAS.  «^uZ  be  i> 

fer  cuT^f?  fit'  pv>iA  ^  »c«.  of  tse  por&e*  .  -  tJb 

by  WIT 

to 


•  ■*» 


DTNNAOE  ...  2i?4 

E. 
EA^  LSDIA  COMPANY, 


ilttuncii  bT  tr.'eJD  in  India  tsll  aii5t  fcr  serrice  ?TiJ 

bj  vbat  omcers  «h^)S  beioar^i  to  are  to  be  re-pstiered  :>^ 

new  :>roTis;oo  ibcreoo  -     ITT 

"     EMBARGO. 

geoeral  areraje  in  respect  of  -  -  .  X^L 

vben  it  does  pat  an  end  to  cootracts  for  carris^  of  £c<od5  4^>>>, 

-m^b^^n  not   ....  .  -  4-29 

effect  thereof  as  to  wa^es  ....       443,  400 
EMBEZZLEMENT. 

of  goods  br  master,  charges  the  owners      .  ^ 

by  manners,  charges  master  and  owners  .  '244-5 

owners  not  chargeable  for.   beyond  the  valoe  of  ship 

and  freight         ....        365,  2tj^ 

of  cargo  or  stores  by  mariners,  effect  thereof  upon  their  wages, 

472 
EXCISE,  officers  of.  their  authority  with  regard  to  ships  in  distress, 

404,  59^ 
EXERCITOR  N.AVIS 9i,  note  (g) 

F. 

FACTOR  cannot  pledge  a  bill  of  lading  .  391--3 

goods  intrusted  to  ...  .  082, 57^ 

FIRE  on  ship  board,  owners  not  answerable  for     .  .  .  Q60 

FIS  FIERY,  ships  employed  in,  by  whom  to  be  navigated         87,526 
FISHERY,  GREENLAND,  fishing  stores  of  ship  employed  in  to  be 
valued  as  part  of  the  ship  .  .  .  '269 
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FOREIGN-BUILT  ships  owned  by  British  subjects  .    29 

FOREIGNERS  not  to  be  interested  in  British  ships  32,  505 

FOREIGN  COUNTRY,  repair  in,  deprives  British  ship  of  her  privi- 


leges 


31,500 

.  ibid 
31,500 

87-8,  538 
89,  501 

88,5!28 


when  not 
FOREIGN  PORT,  order  of  Privy  Council  to  repair  ship  in 
FOREIGN  SEAMEN,  employment  of    . 

order*of  Privy  Cduacil  relating  to 
proclamation  relating  to  . 
FORFEITURE, 

under  6  Geo.  4.  c.  110.  how  recoverable  .  523 

for  exercising  the  privileges  of  British  ship  without  having  ob- 

tained  a  certificate         .  .  *  .  "  28-9 

by  master  and  owners  if  British  registered  ship  has  any  *foreigil^ 

seamen  not  allowed  by  law  ,     ^       ,    .  88-9,  5i8 

of  seamen's  wages  *  .,       .  •  •''     40?,*&«'. 

FRAUDULENT  sale  of  a  ship  in  the  West  Indies 

FREIGHT, 

monthly,  for  what  times  payable 
when  goods  are  apecifictlly  liable  for  * 
charterer,  when  liable  for  .  .       ^     . 

consignee,  when  liable  for 
receiver  of  goods,  liable  for 
salvage  on 


8 


.     279, 30^6 
170, 171,  &c. 

.  286 
285,  &.C. 
.  286 
400,  458,  note  {g) 
for  receiving  goods  on  board  in  order  to  be  carried  .  274 
made  payable  at  place  of  lading,  not  dae  unless  voyage  perform- 
ed           '*       .     •       .274 

detainer  of  goods  for  .    170,171,247,280 

master  not  bound  to  detain  goods  for  280,  &c. 

.  274 

.  277 

.  279 

ib. 

.  301 

.  285 

.  288 

ib. 

ib. 

304-5 

273, 304-5 

when  to  be 

.  289 

,  when  to  be 

.  290 


of  living  animals 

of  goods,  amount  thereof  how  settled  and  computed 
of  goods,  when  payable  although  no  goods  laden 

all  not  laden 
all  not  delivered 
who  liable  for 
thrown  overboard 
sold 

brought  back  to  lading  port 
captured  and  ransomed 
re-captured 
of  an  enemy  taken  in  a  neutral  vessel 

paid  by  the  captors,  and  when  not 
of  a  neutral  taken  in  an  enemy's  vessel 
paid  to  the  captors,  and  when  not 
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FREIGHT— <i>/i/i*ni«^</.  FA6f 

of  gocnis  ref^tored  alter  capture      .  .  .314 

restored  after  capture,  but  oat  till  after  the  mtusTiiQ 

of  ship  .....  2^ 

spoiled  on  the  voyage      .  .       292,  A.c 

abandoned  after  capture  or  shipwreck  .  '2i-i^ 

vnen  ship  wrongfully  seized  on  the  Toyage         .  ^fiS 

carried  outward  when  ship  lost  on  its  return,  on  »lit 

contract  payable  ....  ;^12 

not  payable     .    ^  .  .   3^>^  &c 

fro  rata,  if  part  of  the  goods  are  lost  300,  3fU 

taken  by  pirvj&s      .  319 
if  the  ship  is  prevented  from  p^rformmz  ib^ 
whole  voyage  by  shipwreck     '^Ki,  3itS  to 

307.  Lc. 

if  ship  is  prevented   from  perfcx^niiQi  t^.e 

•  ,       .  whole  voyage  by  capture        .  .  313 

and  recapture       310-11 
•  not  payable  unless  goods  accepted    ^20,  &c. 

special  contracts  for  .  .  .        332,  335-6,  -J^JS 

how  to  sue  for  freight  pro  rata        .  .  .314, 6ic. 

cannot  be  claimed  unless  ship  has  broke  ground     .  .3=31 

hypothecation  of  by  the  master       .  •  .       117,  ISl 

effect  thereof  on  future  voyages  .  131 


G. 

GENERAL  SHIP, 

what  so  called         .... 

contract  for  carriage  of  goods  in 

notice  of  destination  of      . 
GIBRALTAR,  registry  of  ships  there     *. 
GOD,  acts  of        . 

GOODS  saved  from  shipwreck  to  pay  custom 

to  be  restored 

stolen  or  taken  from  ships  in  distress,  to  be  restored 

sale  of  at  sea         .  .  ... 

detainer  of  for  freight,  &.c.  .  .      170,  171, 

how  far  person  in  whose  name  they  are  shipped,   is  to 
ed  the  true  owner  thereof 
GOVERNORS  OF  COLONIES,  their  power  to  stay  suits 
the  effect  of  the  register  of  ships 


.     90 

.        ib. 

37,4^ 

251,  &c 

.  5So 

414,  600 

586,  5fK> 

384,391 

247,280 

be  deem- 

.  381 

touching 

66,  523 


H. 
HELIGOLAND,  registry  of  ships  there  . 


37,495* 
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HIRING  OF  SEAMEN.      See  Seamen.    Agreement.    Wages. 
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HOSPITAL  foVfOferchant  seamen  disabled  .144 

HUSBAND  OF  SHIP,  canaot,  though  part  owner,  pledge  the  other 

to  a  lawsuit  ......  76-7 

HYPOTHECATION, 

of  ships  by  law  of  France  .  .  .     14 

for  repairs,  &c.  no  tacit  hypothecation  by  the  law  of  En- 
gland for  repairs  at  home  .  .109 
for  repairsy.&c.  by  master  abroad  .            .            .  124 

ta  Ireland  .  .  .  123 

form  thereof  .  .        '    .         126, 487  to  493 

nature  thereof  .  -  .117 

last  to  be  preferred  ....  128 

does  not  transfer  the  property  .  122^ 

-^cadnol  be  made  by  master  at  home    «    .  •  •  123 

for  his  own  debt    .  *         /  .  '137 

or  fault    .  .128 

by  the  owners  117-18 

of  the  cil-go  by  the  master  .  .  122,  129-30 

of  goods  by  the  merchant  .  ...  121 

of  freight  by  the  master  .        1 17, 131 

effect  thereof  on  future  voyages  .  .121 

debt  created  by,  not  assignable  at  law  ,.  •  122 

I  &  J. 

JETTISON.     8ee  Average.       ....       343,  &c. 
JEWELS  contribute  to  general  average    .  .  >  .  366 

INDORSEMENT, 

on  certificate  of  registry.      See  Certificate  op  Registbt. 

form  of     .  •  617 

of  bill  of  lading      ...  369,383,392^ 

INSURANCE, 

of  a  ship  by  one  part-owner  for  others  .76 

INTERPLEADER,  bill  of  .  ...  396 

IRELAND^    - 

effect  of  the  Act  of  Union,  in  the  case  of  an  English  ship  hy* 

pothecated  there         .  .  .123 

JUSTICES  OF  THE  PEACE.    See  Saltage^eneral.    Saltagb 

in  Cinque  Ports.  Wreck,  and  Marine  Stores. 

their  anthority .  to  commit  persons  for  crimes  committed  at 

sea        .......  138 
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LADING.     See  Bill  of  Lading.  pagje. 

of  good,  master's  duty  in  respect  of  .  .  222 

LASCARS,  employment  of  as  sailors       ,  .  88,  528,  J2f> 

LEAK  IN  SHIPS     .....  .  .  244 

LICENSE, 

for  voyage,  covenant  to  obtain         ....  189 
when  not  necessary      .  .  .  .190 

to  give  more  than  double  monthly  wages  in  the  West  ladies 

437  to  439,  6:19 

of  Pilots     .  .        532,  534,  536,  53S.  545-6,  560 

LIEN, 

in  the  nature  of  privilege  or  preference,  does  not  exist  for  re- 
pairs, &/C.  of  ships  at  home,  by  tlie  law  of  England,        .  109 

otherwise  by  the  civil  law,  &c.         .  106 
properly  so  called,  exists  for  repairs  at  home  .  .  109 

may  be  created  by  master  for  repairs  abroad  .  124-5 

does  not  belong  to  him  for  the  expense  of  such  Kpairs     112-13 
on  ships  for  seamen's  wages  ....  474 

on  goods  for  freight 

for  breaches  of  covenant 
«     for  salvage 

by  a  respondentia  bond    . 
by  carriers  for  carriage 
by  shipbuilder  on  ship  • 

of  one  part-owner  on  the  share  of  another  7@ 

LIGHTERS, 

watching  of  in  the  river  Thames   ....  ^9 
contribution  for  goods  lost  in       .  .  .  .  346 

liability  of  owners  thereof  for  damage  to  goods  in  .  220 

statutes  limiting  the  responsibility  of  owners  do  not  extend 
to  ....  .  .  369 

LIMITATION  OB'  ACTIONS, 

f^r  seamen's  wages  in  the  Court  of  admiralty  .  484 

Courts  of  Common  Law  .  485 

LIMITATION  OF  RESPONSIBILITY, 

of  ship-owners  and  master  263,  &c. 

LOSS  of  certificate  of  registry      ....         54,511 

oath  in  respect  of    .  55,  511 

direction  for  registering  ships  de  novo  aP 
ter  such  loss  v  *  54,  dtc.  51 1 


170,  171,  247,  280 

.  i:a 

398, 585  613,  625 
.  121 
.  374 
.     44 
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iVXAJORITYofpart-owners,  their  authority  70,80 

iVI  ALTA,  registry  of  ships  there   .  .  .         37, 499 

IVIARlTiB*&TORES, 

isA^bi  from  wrecks,  6lc.  ;    when  and  how  to  be  deposited  and 
reported  ......  596  to  598 

dealers  in,  to  have  their  pames,  6lc,  on  warehouses  .  603 

not  to  cut  up  cordage,  6lc,  without  permit,  &c.      ib. 
to  permit  cordage,  d^^c.  to  be  insp^ted  .  .  604 

to  keep  books  and  make  entries  of  old  stores  bought, 

604 

penalties  on,  how  recoreraUe  •  604-5 

where  offenders  may  be  triad         *     %     '  606-7 

who  may  be  witnesses  /  .  '.  606 

form  of  conriction  ......  605  * 

MASTER, 

of  British  ship,  who  may  be  ...  .  86-7 

his  qualification   ....  87-8 

change  of  .        ,    .  .      53-4, 509 

fresh  bond  required  on  change  of  .  509 

when  to  produce  certificate  of  registry      .  509 
his  punishment  for  detaining  it  from  officers  of 
the  Customs     .  59, 511  to  513 

mode  of  proceeding  against  him  for  such  crith- 
hoiding  .  .  .  .    ib. 

of  ship,  his  duty  with  regard  to  anchors,  &c.  found        601-2 

with  regard  to  ships  in  distress  .  .  584 

as  to  convoy      ....  135 

his  authority  as  to  employment  of  ship       .        90,  ^c. 
cannot  maintain  an  action  for  detention  of  ship  noHs, 

169, 170 
cannot  a)ter  a  contract  made  by  owners  .    99 

cannot  engage  to  carry  freight  free  .  .    ib. 

must  devote  his  whole  time  to  the  ship      .  .  132 

not  answerable  for  loss  occasioned  by  want  of  a  pilot, 

unless,  d^c.  .    157-8,  556 

incompetency  of  pilot     158,  260, 

261,  657 

not  subject  to  any  penalty  when  ship  has  been  brought 

into  port  by  pilot  .  .  .       151, 559 

nor  for  employing  any  person  as  pilot  while  ship  is  in 

distress  .....       157, 559 

where  to  display  signal  tor  a  pilot  .  155, 640 

87 


MASTER— ctgitutBof.  _    - 

ot  abip,  when  h«  Dtajr  pilot  his  nwn  ship    .  ■  S 

■nswerahle  be  >  Mizute  bf  rsrmiM  oScers  .  9 

li(i  aothorilj  u  to  npiin  aad  neceMarus  .        Mi,A 

taie  of  tbe  ilkip  ■        4<(4 

^  cargo  ^IM 

gorcrameiii  uid  corrt^cikboTiRmai 

13 

repelling  pctsooi 


4754 

lis 

138.  «;t 
.  J4I 


wiges 
lini  for  tlie  npairf  of  sliip  .  .  ItA 

atuirimiblc  lo  iho  penoiM  with  whom  b*o 

to  the  employment  orU:a  ship    .  .91 

lo  make  out  lisi^  of  crew  in  the  Vfttl  India  traite  - 

nnswerablo  to  ihc  ownu^ .  .  - 

remeil;  of  for  wages 

hu  no  ciaim  oa  the  ship  Ibr 

tior  on  ilie  freigbt  . 

punishmeDt  of,  for  desirojriog  ship, 
turning  piral*  . 

running  twa;  with  Dm  iliift      .  140 
voluniatil;  yielding  lo JNIVM   .  lit 
not  reeislto^  pirautt     . 
not  assisting  Bhtps  in  diaaiCM 
withholding certificatcoTrcgnUy  S9, 

fill  to  SIS 

not  paying  oTcr  d*dDeUou  ban  >e»- 
man's  wages,  .    tt33-3,  6.17 

going  to  sen  without  agreeiag  witli 
mariners  for  wagea  . 

kaving  seamen  abroad  .  146 

manner  of  prosecuting  ibr  this  o^ 

hiring  seamen  who  have  i 

irom  other  sliipa  in  the   Wba  In- 
dies 436,6t9 

hiring  seamen  ai  more  Ihon  donUe 
wages  in  the  West  Indict     .  659 

sailing  without  concoy .  3^3^ 

f'lr  reporting  to  pilots  false  draujhl 
of  water        .  .  aS9 
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MASTER — continued.  page; 

of  ship,  punishment  of,  for  not  reporting  anchors^  d&c.  found, 

601-2 

selling  anchors,  d&c.  found,      .  603 

MATE  of  ship,  goods  delivered  to  him  at  the  wharf  discharges  the  re- 

'sponsihility  of  the  wharfinger     .  .  .  .222 

when  mate  ma^^ilot  a  ship  ....  559 

MAYORS,  &c  their  authority  with  regard  to  ships  in  distress    404-5 

407,  584, 690,  591 
MEDITERRANEAN  PASSES, 

when  no  stamp  duty  t haU  be  charged  od  account  of      29,  516 
MORTGAGEE, 

of  ship  not  to  be  deemed  the  owner .       .     *    18,  26,  49,  521-2    . 
MORTGAGEE  ob  ASSIGNEE, 

•  their  right pn  transfer  of  property  in  ship  not  forfeited  by  bank- 
ruptcy of  mortgagor  or  assignor  .  .^.'49^  5S1-2  "' 

y 

N. 

NAVAL  OFFICERS, 

their  duty  with  regard  to  ships  in  distress   .  •      405,  584 

NAME  OF  SHIP, 

not  to  be  changed  •  .  .      .  40, 510 

to  be  painted  on  registered  ships    •  .  .  .     ib. 

penalty  for  erasing  it,  d&c.  .  .    ib. 

NAVIGATION,  statutes  relating  thereto  .  .    524  to  530 

NEGROES,  employment  of,  as  sailors  in  America  .         88, 528 

NOTICE, 

of  transfer  of  property  in  BriUsh  ships,  when  to  be  given  45,  47, 

617,  619 

by  owners  to  discharge  their  liability,  effect  thereof,  .  220 

O. 

OATH, 

to  be  taken  on  registering  of  ships  33,  40,  41,  43-4,  504-5 

515,516 

of  prize  ships  43,513 

of  ships  condemned  for  breach  of  the 

laws  for  prevention  of  slave  trade  ib. 

of  ships  owned  by  corporate  bodies, 

41,  505 
by  joint  stock  compa- 
ny    .      32-3, 515 
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[nniiilunnit  tot  [wiinry  tnder  0  Geo.  4.  a  119    07,1 


»  OFFICERS  OF  TttVfWTB, 


'  mBf.rEpcl  bj  force  penons  prcising  iaio 


dkUM      WS, 


OPTIONAL,  Charter  pari/  ...  MS 

OWNER  OF  SllirS.     Sa  PuT-omraRi. 

who  iei  to  be  deemed  owner  of  n  sLiip  rbuuncil  lo  eae  perwM 

with  respect  to  aootber  who  haa  put  gooila  aa  bovd  E>j  an 

thoril;  of  the  charterer  .  .  .  ,  .19 

of  British   aliips,  wliomnibe  a^,  SOO 

who  not  3S.  SOS  to  £05 

DO  «iore  than  33  persona  to  he  ownea  at  oaa 

(imc  of  a  ship  .         tH,  51S 

M'hat  ia  refjuireil  OD  tboir  ftat  to  otnin  rcgi»- 

iry  or  a  ship     40  to  44^604W»,  r>07  to  SIO. 

how-  to  transfer  his  propctljr  ihcrtna  if  lie  a 

abroad  .  .  4ii,  SSI 

of  ships  answerable  for  the  contract  of  titc  master,  as  to  the  en- 

pIoymcDt  of  the  aiiip  ,  .  90,-&e- 

ofa  cliarierw)  ship       .  .    W 

of  a  general  ship  .  .    95 

as  to  repairs,  &lc.  .       100,  itc 

ifniBiIeabrimd  I03,&.<. 

answerable  for  a  breach  of  warranty  to  sail  with  cooroj, 

ftp 

not  answerable  beyond  the  value  of  ibe  diip  ui<i  IVeifhl 

for  the  faulls  of  the  master  or  mariners  Q6a,  tie. 

further  cxtcntion  of  the  limitation  of  oirDOrs,  287-^ 

answerable  for  rohbery,  to  wliai  cxl«ui,  '2G7,  te- 

001  answerable  for  I'aulu  of  pilot  1&7,^30O.1,«&T 
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OWNERS  OP  SHIPS— emilinttei/.  *  page. 

of  8bip0  not  answerable  for  loss  occasioned  by  the  want  of  a  pi* 

loiy  unless,  d&c.  .  .        '    .    157-8, 556 

nor  beyond  the  value  of  the  ship,  and  freight,    158,  556 

nor  for  incompetency  of  pilot  158, 260*1,  557 

not  liable  to  penalty  for  employing  any  person  as  pilot 

while  ship  is  in  distress  .       157,  559 

ship  not  under  the  my  ageneni  &^  the  owners  when  the 

master  is  bound  by  statute  to  tkkea  jfllot  on  board  IW 

when  in  discretion  of  the  jnaster,  V  pilot  90  tak^n^l^ 

*  senrani  of  the  owners     . «      *•  ^    *    V  .  160-1 

'  Rable  on  special  engagement,  *  •.  ^   *     .  .  169 

their  interest  joint  witli  respect  to  a  |>aiiknipl' master        ,•    82 

lien  of  one  on  the  Aare  of  another  .  '*      .78 

registered,  how  far  liable  as  such  .  .     '  #   ^.  \     18,  IQp. 


♦* 


•  p  •  , 

PAPERS,  ship's  papers  .  •         .  .     .       .  .224 

PART-OWNERS  OP  A  SHIP,  •      ' 

their  interest  with  respect  to  each  other     •  .        68,  ^^c.  * 

with  respect  to  strangers        .  .        81,  d&c. 

their  remedy  against  each  other    .  .80 

repairs  of  ship  by,  in  case  of  disagreemenl  69 

employment  of  ship,  in  case  of  disagreement,  where  there  is  a 
majority  on  one  side  .  .  .  .    70 

where  equally  divided  .  .  74-5 

security  to  be  given  for  safe  return  of  ship  .  *         .70 

form  thereof.  .  496 

authority  of  Court  of  Admiralty  to  Uke  suth-aecurity,      72,  75 

how  discharged  by  general  notice  .  .  .  :  22b 

power  of  one  part-owner  to  compel  another  to  sell  the  ship,    75 

to  make  another  answerable  for  repairs  76 

for  insurance    .  ib. 

bankruptcy  of  one  does  not  devest  his  interest  .    77 

lien  of  one  on  the  share  of  another .  •  .  .78 

when  resident  in  a  foreign  country,  regulations  for  transferring 

prq>erty  in  ships  ,  ...  48, 521 

settlement  of  accounts  by  majority  of        .  .80 

actions  by,  for  the  wrong  or  neglect  of  a  stranger  .  81 

should  be  brought  in  their  joint  names  ib. 

for  freight         .  .  .  .  .82 

against  part-owners  ..  .    ib. 

PASSENGER, 

taking  charge  of  ship  in  dbtress,  entitled  ta  remuneration,  401 
freight  for .  .  .  ...  206 

goods  of,  contribute  to  general  average  •  .355 
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PAY>fEXT.     Set  Aterage,  Freight,  Saltage,  Wages. 

PENALTIES.      Set  Coistot,  Pilots,  Saltage-Oexeb-al,   Salt  age 
in  CiNQCB  Ports,  Certificate  of  Registrt,  AL&fTER,  a&d 

Marixe-Stores. 

PERILS  OF  THE  SE-\,  page. 

what  are  .....       253,  ^c 

'^^  &^ 
254 


what  noC 

how  queslioDS  relating  to  Ihem  are  to  be  decided 

PERJIRY, 

panishment  lor,  under  6  Geo.  4  c.  110.     . 

PILOTS. 

statute  relating  to  .  •  . 

pilots  heretofore  appointed  to  act  a  certain  time 

description  of        .  .  .  .  r    . 

cannot  sue  in  the  Court  of  Admiralty 

to  write  their  names  in  the  log  book 

whether  master  must  consult  them 

provisions  for  examination  of 

by  whom  to  be  licensed 

licenses  for  one  year,  and  renewable 

notice  to  be  given  of  their  appointment 

to  pay  annually  a  sum  out  of  their  earnings 
'  how  the  sum  is  to  be  applied 

to  conduct  ships  into  and  out  of  certain  harbours 

when  and  where  to  be  taken  on  board 

when  they  must  be  employed 

when  not 

rates  for  pilotage 

may  be  varied 

to  be  hung  up 

appeal  on  the  subject  of 

signal  flag  for,  when  to  be  displayed 

upper  and  lower  book  pilots 

licensed  pilots  may  supersede  unlicensed  ones 

vessels  to  be  licensed  for  having  pilots  in  attendance  at  sea  547 
m  r  lord  warden  of  cinque  ports  to  license  pilots  within  certain  lim- 
its ......  ,  oSq 

Cinque  port  pilots  to  be  examined  and  admitted  538-9 

what  ships  they  may  take  charge  of       .  539 
constantly  to  ply  in  succession  .    ib. 

subject  to  regulation  of  the  Lord  Warden  541 
how  and  when  to  be  increased  .  543 

if  kept  ill  ships  performing  quarantine         .  .  551 

if  taken  to  sea  beyond  their  district  .    152-3^  550 


€7,523 

.  533 
.  148 
.  151 
.  551 
.  226 
.  534 
.  53? 
.  ^6 
534^ 
.  533 
.    ih. 
.  550 
.  540 
148,  d&c  223 
150,  156^7, 558 
.  535 
.  515 
.  535 
.  536 
155,540 
.  441 
.  561 
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PILOTS— cofiitntiec/.  page. 

whto  ship-owners  are  answerable  for  not  taking  the/n  on  board, 

and  when  not    .....    157-8^  556 

answerable  only  for  value  of  ship  and  freight 
*      .  158,656-7 

not  answerable  for  pilot's  incompetency    158, 

260-1, 557 

ship  not  under  management  of  the  owners  when  the  master  is 

bound  by  statute  to  take  pilot  on  board  .  160 

when  in  discretion  of  the  master,  a  pilot  so  ta^n  is  servant  of 

the  owners         •         ^.  .    ^        .    ^       .      '.     160-1 

when  master  or  mate  may  pilot  his  own  ship  .  559 

^  in  what  cases  ship  may  be  removed  by  master;  &c.  •    ib. 

when  unlicensed  pefsons  may  act  -  '  561-2 

•  description  of  person  and  name  to  be  on  the  licenses  pf       560 

names-of,  to  be  transmittM  to  Trinity  House,  &ou  548-^ 

list  of  pilot  vessels  and  persons  employed  to  be  transmitted  54d, 

550 
boats  and  vessels  of,  how  to  be  distinguished  547-S 

running  before  ships  entitled  to  pilotage 

548 

# 

pilotage,  how  recoverable  151-2,  552, 552^ 

may  be  retained  by  consignees  152,  552 

of  vessels  not  having  British  regi8ters,regulations  for  555 

of  ships  on  quarantine  .    153-4,  551 

draft  of  water,  how  to  be  settled  .  554 

their  charges  .         •  .  151 

not  answerable  beyond  the  amount  of  the  penalty  specified  in 

their  bond  .....       159,557 

punishment  of,  for  declining  to  take  charge  of  vessels  .        562 

refusing  to  conduct  ships  into  and  out  of  cer- 
tain harbours  .  550 
rates  fbr  such  pilotage           .            550-1 
exacting  more  than  the  established  rates 

544^ 
quitting    ships  before  service  performed 

502 
quitting  ships  during  performance  of  quar« 
antine        ....  551 
acting  before  his  license  has  been  regis- 
tered        ....  560 
without  producing  his  license,    ib. 
ineapacity  by  drunkenness  .  563 

wilAiily  running  ships  on  shore  ib. 

lending  their  licenses  .    ib. 
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pPTiiwhiarm  of,  lor  aot  dei.-ven»^  «p 


CO 


Zf'ZZ 


oSetsClnz  s^iinsi  tbe 


pa  t 

aH.     lb. 


^  diaobeTis^  ordezs  of  due*  m\nm      tc 

piiat  A2II  bftTe  ofieted  faiBiadf     •  -^^^ 
penalty  00  makers  im  cmpiovmf  mtlw  I'lif  J  pAx*   ^?  ^^''- 

.   MA  takiDg  pilots  on  hami  •  ^' 

how  tiB  Deaakks  v»liiK«^^ 


n*'^ 


iy>^ 


"0 


TcporUD^  false  draoffat  of  wittr^ 

DO  penalty  on  master  or  owner  fer  cmployiBg  i«J  pcnoB^P^^ 

while  ship  is  in  distress  .  -  •     ^^*l^, 

penalties,  bow  lecoverable  .  153, 161, 564, 5d>6 

.  actions  for,  may  be  broaght  in  the  eoairty  wke^^  ^^ 

fence  in  rirer  Thames  occuned,  or  in  JWi/?'^^oj 

form  of  conrictioD 
application  of  penalties 
•  appeal  id  quarter  sessioas 
warrants  to  apprehend,  bow  to  be  indorsed 
bye-laws  on  subject  of  pilots 
PIRATES, 

capture  by  .  .  . 

offence  of  becoming  such 

combining  with  them 
voluntarily  yielding  to  them 
not  resisting  them  • 

contribution  for  goods  delivered  to 
African  states  not  now  so  considered 
PLANTATIONS,  ships  employed  in  trading  to 
PLATE 

quality  and  value  of,  to  h%  ex^wessed  in  bill  of  )»^^i 
contributes  to  general  average 
PLEA  in  abatement  by  part  owners 
PORT  CHARGES,  to  be  paid  by  master 
POSSESSION,  when  necessary  on  sale  or  mortgage  of  ^W 
PRIMAGE,  meaning  of 


.55S 

.  ib. 

.S 

586  to  53s 

.  15 
140-1 

.ui 

141-!! 

141, 2e 

.346 
.  15 
.4^ 
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PRINCES,  PAGE. 

restraint  of,  what  such  as  to  excuse  .  261 

PRIVY  COUNCIL, 

order  of,  relating  to  employment  of  foreign  seamen,        89,  501 
PRIZP..-  See  Capture. 
PRIZE  SHIPS, 

registry  thereof  .      •     .  .38, 513 

belonging  to  persons  resident  in  Guemsej/,  Jersey,  or  Man, 
where  to  be  registered  .  ^  .513 

production  #fm -certificate  of  condemnation  aljy|ie  time  of  reg* 

istry  .  w-         ^  •      •     •         ^^f  ^^^ 

PROCLAMATION  fos  the  Mii|)ioyi«ent  of  fcreign  seanen      89,  528 
FROHlBmON, 

to  Court  of  Admiraltjr;  in  suits  by  one  part#wner  to  preyent  oth- 
ers from  ending  the  ship  abroad  not  to  be  granted  72 
in  mdtB  &a  repairs  iufngland  will  be  graatect      199,  1 10 
but  not  for  repairs,  &c.  upon  hypothecation  by  master 
abroad        ......  127 

in  flfuits  for  wages  when  granted 

when  not 
at  what  time  it  must  be  applied  for 
PR6PEKTY  in  ship,  how  proved 


.  479 

478  to  482 

..  479 

60  to  66 


Q. 


aUALIFICATIONS, 

of  master  and  mariners,  6lc. 

in  British  iShips 
QUARANTINE,  package  and  care  of  goods  during 


85,  d£.c. 

87-8 

.  250 


R. 


RANSOM  .346 

RATS,  damage  to  cargo  by  ....  .  244 

RECAPTURE,  salvage  thereon  .        400,  417  to  422 

no  restoration  of  ship  set  forth  as  a  vessel  of  war  .  421 

payment  of  freight  thereon  .  *  .  .       273, 305 

REGISTRY  OF  SHIPS.     See  Certificate  of  Registry. 

origin  of  .....       24,  notis 

present  statute  relating  thereto  .  .    496  to  523 

difference  between  the  former  statutes  and  the  present,     26,  33 

to  35,  37,  50,  51  to  53 
between  the  statute  of  the  4th  Geo.  4.  and  the  present 

26 
arrangement  of  the  enactments  of  the  present  statute,      29,  30 

88 
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REVENUE  OFFlCERS-^onHnutd,  tml 

renraDeratiop  for  the  preserratioa  of  ahifie  in  distreas,  466.  S>j 
my  rep^I  by  force  persons  pressing  into  ships  in  dtstress,  4(K), 


puDirtin^fy  i'or  abusing  their  trust  in  regud  to  ships  it  dist: 


a*: 


ROBBERY,         ^ 

master  «n4  owners  answerable  for,  if  Gominiitedinapon  •:: 

river  ^  .      ir     .  .  . '^^ 

not  if  committed  by  pirates  at  ^ik  .  i^i 

owners  vtm  ^nsweraUe  fixr,  beyoad  the  value  of  ship  tad  hi^hi 


ft    • 
# 


•  • 


S. 


.    229,2:](M 
233,  note  (0; 


^  BAILING  IN9TRUC'^;iONS     .      -     . 
in  France 
SALE,      . 

of  ships      .  .  .  .  , 

by  the  roaster  *       . 

colldsive,  avoided 
by  part  owners^ 

at  sea         .... 
for  salvage 

delivery  of  possession  when  oecesary 
of  British  ships  *    . 

notice  thereof  to  be  given  45, 

to  foreigners 
of  cargo  by  master 
of  goods  at  sea 

for  salvage  .  .  .    399,407,686,591 

SALVAGE-GENERAL.  See  Salvage  in  the  Cinque  Ports,  Wbecr, 

and  MAEiNE-SToaEs. 
statutes  relating  thereto 
definition  of 


.     1 

2,  S,  1-2 
.    U 

.  r2 

.    12 

44,  &c. 

47, 517, 519 

34,5a5 

241,  ^5 

384,301 


lien  for      . 
,on  freight 
when  not  allowed 
tender  of 

in  the  Court  gf  Admiralty 
whether  it  can  be  claimed  by  a  passenger 
estimation  of  ...  . 

rates  of 

actions  for  . 

authority  of  the  Court  of  Admiralty  in  respect  of. 


.    583toe27 

.397 

398,  585, 613, 625 

400,  458,  note  (^) 

.  401 

1198,  613, 625 

.  403 

.40] 

3980 

4m 

.  398 
399.403 
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SA3LVAGE-GENERAL— con/twicrf.  pa««. 

Authority  and  duty  of  sberifis,  mayors,  constabtes  "and  revenue- 
officers  in  re4)ectof  -    40*4,  &g,  584-5,  590-1 
adkrstment  of,  by  Justices,  &>c.       .       407,  5^,  590$  «13,*625 

in  what  casea^*    <VW\  4«8,  409,  413,  ,  * 
.  » ''^^QO,  Gl3,  625 

idjustment  of,  by  umpire  chosen  by  Justice^  413,  599  ', 

mon&y  to  be  borrowed  for  .  •  •    *    •       498, 591 

sale  of  goods  foM* .  \       .  3?9, 407, 586  ^ 

ehip  and  c^o  Sot  .  ,  .  :  '  591 

on  capture  and  recaptaie  «f  British  properfjj^  ^hett  introduced,   ' 

^    *  W  -^^    ^417  to  42(1 

raltes  of  *.*       'i^^lfi,  &c. 

allowed  4o  a  convey in^hip^   .i   o      .  421 

"^\  a  land  force  *    -•*        .422 

of  the  property  of  %|Jies     *     I  ,.  iU  ; 

ofneutrala..  .  484 

contribution  of  seamen  to  .    .        -  ,         .  458 

anchors,  &c.  found,  where  to  be  depoajted         412,  414,  69G-7 

report  tliereof  to  btf  made  in  writing,    412; 

414,  596-7, 602 
how  to  be  valued  .  598  - 

when  they  may  be  seized    '    . »  .     ib. 

reward  for  n^iiking  seizures    .  ib. 

if  not  claimed  may  J)e  sold  ib. 

how  salvage  thereo£  to  be  adjusted,    413, 

599,  612-13 

appeal  to  Couit  of  Admiralty  .  .  600 

to  be  restored  on  giving  bail    .       414,  600 

form  of  taking  such  bail  .  *  614 

bail  for  the  payment  of     ..  .  .414, 600 

punishment  for  injuring  or  concealing  buoys,  marks,  d^^c.      601 

for  buying  or  receiving  anchors,  &.C.   .  .    ib. 

for  not  reporting  anchors,  &c.  found,  .      597,  602 

form  of  conviction  .  .  .  .  f  605-6 

where  offenders  may  be  tried    ^      .  .  606-7 

who  may  be  witnesses        .....  606 

penalties  how  lo  be  recovered  698,  602,  605 

.  how  to  be  applied  .  ib.     ib.    ib. 

appeal  to  Quarter  Sessions    .      .  .  .  606 

SALVAGE  in  the  Cinque  Ports.      See  Salvage-General,  Wreck, 

'  and  Marine-Stores. 

how  to  be  adjusted  414-15,  592,  615 
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SALVAGE— eofittntiecf.  faol 

authority  of  the  Lord  Warden  in  respect  of    414-15,  502, 61d, 

•  622-3 

amhoritj  of  tha  Lord  Warden's  officers     .  .    619  to  €22 

boandaries  of  the  Lord  Warden's  jurisdiction  .  €QA 

commissioners  for  the  adjustment  of  .  415, 61S46 

^  how  appointed  .       414, 615 

how  paid         «  .  .  €1G 

*  their  regtstoar  615-16 

their  authority   ^  415^616 

*    •  thetroath   '    .     *  ,017 

where  they  may  act    415,616,617 

appeals  from    .  415-16,617-16 

«,    "        ftr  the  trial  of  ounces,  how  appointed  .  623 

their  authority  .    ib. 

*  •     *  *  ^  •         where  they  may  act  .    ib. 

lien  for,  when  taken  away .....  62S 
ten^e#of  .  .     •        .  .  .  .     ib. 

bail  for  the  payment  of      ....       617,  627 
anchors,  cables,  dLc.  found,  where  to  be  deposited  416,  616-19 

when  they  may  be  seized         .  619 
punbhment  for  injuring  or  concealing  buoys,  &c.  .  .619 

wrongfully  advising  cables,  to  be  cut,  .  630 

not  delivering  up  anchors,  cables,  &c  .  618 
selling,  concealing,  or  defacing  thera  .  619 
buying  or  receiving  them  .  .       619,  6S20 

cutting  up  old  stores  without  permit  .  620 

SEAL,  not  necessary  to  agreement  between  master  and  manners    433 
SEAMEN.      See  Wages. 

foreign  seamen,  employment  of  .  87,  88,  528 

who  are  British  seamen       .  .  .  .    87-8, 537 

of  British  ship,  three- fourths  must  be  British  seamen,     87,  536 
agreement  for  the  service  of  seamen  134,  433,  629,  633-4 

form  thereof  .  493 

to  be  in  writing,     .      131,  433, 

629,(»3-4 
to  mention  the  voyage  with  pre- 
cision   .  .  .  435 
need  not  be  sealed  .           .  433 

M 

hiring  of  for  foreign  voyages  •  .            .       433,  tS29 

in  the  coasting  .trade  434,  633-4 

West  Indies  .  434o,  639  to  642,  &I3 

obedience  to  yiaQter  , .      .    ,  .  .                        .  136 

cotnbination  of      .  .  •  34,  89,  501 
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SEAMEN— rCimft'iiueJ.  page. 

crimes  of  .  .  .  .       138,  d&c. 

desertion  of  .  .  .  134<5, 463, 46S,  630 

absence  by  .  .        *    »      630,  635 

want  of  provisions  a  justification  for  leaving  thf  vessel  •      .  443 
refusal  to  proceed  on  voyage  .  ,        '^  ,  .  635 

desertion  of,  in  the  West  India  trade  .        435-6,  468, 639 

coasting  trade  .  .  *         .  .  635 

lists  of  in  the  West  India  trade      .  %        .  .  641 

.   .  correction  of,  by  master    .  •  -     4      *  *  ^^ 

punishmeni  of,  for  great  crimes     •.  -'    •     -'  -  138 

rewards  of  .  1         .  •  . .  143-3 

sickness  of  ...  I  *  144, 4&C.  442 

healing  of  .   ,        .  'W       • .  ]^*  t46, 353 

provision  for^if  cast  away  ia  fore^n  parts  .  .  146 

woman  serving  at  seaman,  entitled  to  wages  «  .  443 

SEAWORTHINESS, 

what  is      .  .  .  .       218, 259 

master  and  owners  answerable  fortfae  want  of      2ld,  220,  d&c. 
SENTENCE  of  condemnation  of  ships     .  .16 

SHARES  of  ship,  lien  on  for  repairs,  &c.  .78-9 

SII£RIFB\  his  duty  and  authority  as  to  preservation  of  ships  in  dis- 
tress      ....        404-5,  407, 584,  690-1 
SHIP, 

when  chargeable  in  specie  to  the  freighters  .  93-4 

for  seamen's  wages  .  474 

for  repairs  abroad  124-5 

not  so  chargeable  for  repairs  at  home, 

109 
admeasurement  thereof  for  registry  505-6 

destroying  of  ....  .       138,  &.c 

underletting  of    .  •      •      •  167 

fraudulent  sale  of  .  .8 

property  of  how  proved  .        60  to  66 

SHIPS.     See  British  Ships.  Register.  Certificate.  Part-owner. 
SHIPS  ARTICLES.     See  Agreement. 

SHIP-DAMAGE,  meaning  of      .  .  .204 

SHIP-OWNER.    See  Owner.     Part-owner. 

SHIPS-PAPERS 224 

SHIPWRECK.    iSisc  Wreck. 

effect  of  as  to  wages       ....       447,  451 

SHIPWRIGHT,  repairs  by  .109 

his  lien  on  ship  44,  109 

to  give  certificate  of  the  denomination,  &cl  of  ship       42,  510 
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KMft 

of  KVaen 

U4,&«.35-T  Ui 

elTMt  titenof  0*  lo  wagct 

44-i,  4<7.  t'.I 

SLAVES, 

coatrifauieM 

gCDcral  ftvenfe 

pniplojirti:nl  oT.  m  avion  in  Anmiai 

STATUTES  iffiuled  in  the  API'ENDUC  : 

B«Ki«i«r, 

COW.4.C.  no.    , 

m 

eOoiti.  c,  I0».      . 

su 

N«i«aiion, 

7  Goo.  4.  c  46.  S.  31  to  .' 

.-.a 

Pilots  Si.  IMoi^gQ 

6GM>..4.ci.l3ft      . 

-,  -. 

r.3  Goo.  3.  c  I».    .• 

6wJ«       •  • 

f.Geo.  4-i:.94.       r, 
•IJ  Aniw.  Siai.  2.cll*. 
20  Gmi.'S-  c,  19,      . 

Salvage,     '          -j 

flOco.  4.C.  107-  5  47,  I- 

1  &.2G«>.  1    L    -  , 

■5  Geo.  2.  c.  3(1 

2  Geo.  3.  c.  31. 

31  Geo. :(.  0.  39.      . 

Wages, 

37  Geo.  3.  c.  73.     . 
53  Geo  3.  c.  58.      . 

I'll 

«Geo.l.  c.  107.  S.  16.8 

648 

OGco.  4.  c.  114.  S.  15. 

ovt 

4  Geo. -Leas.        . 

it 

STEAM   VESSEL 

. 

in  ascerlaiiiin 

g  Ihoit  tonnage,  the  engine-room  to  be  deJaetoJ, 

S07 

eutouragej  by  ihc  Court  of  AdmiralCy  to  ■•sin  in  1 
tioti  of  property  .  .  .  .  . 

^STIPULXTION, 

in  Court  of  Admiralty  Tar  sufc  return  ofa  ship 
form  ihereof  .... 

*  STOWAGE  of  goods,  master's  duly  in  respect  of 
STOPPAGE  IN  TRANSITU, 

origin  of    . 

French  law  of        ...  . 

Russian  law  of      . 

nalureof   ..... 

to  \ie  exorcisetl  only  on  in§olveucy  of  conaignee 

in  what  cuan  it  may  be  exercised    . 

not  alTecieJ  by  usuge  of  carriers    . 
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STOPPAGE  IN  TRANSITU— conftniiecf.  page. 

not  affected  by  foreign  attachment  .  .  .  375 

when  goods  are  deemed  to  be  in  transitu   v  .      373,  ^c. 

when  acts  of  the  consignee  will  take  it  away  .       381,  &c. 

cases  of     .  366,  370,  374  to  376,  379,  380,  385^,  393-3 

may  be  made  in  case  of  a  ship  chartered  by  the  con-* 

signee     ......  367 

not  if  consignee  has  done  any  thing  equivalent  to 

actual  possession  %  .      '      .  .  374 

what  is  so  equivalent        .  .    376-7,  379 

nor  by  a  person  who  had  only  f,  lien  on  the  goods 

O  '  ^  373 

nor  in  the  case  of  goods  sent  upoa  a  trast  not 
sailed   .  .         ^.      •      .  '  .'^      .  369 

cannot  be  made  wlien  the  goods^liave  been  fairly  assigned  over 

by  the  consignee  by  indorsemei^  of  the  bill  of 
Jading      .  .     ^       .  .  .387 

although  the  price  not  paid  in  moijey  .  389,  390 
or  pnder  circumstances  equivalent  to  such  in- 
dorsement .  .  •  391-2 
who  are  to  be  deemed  consignees,  and  who  not      .  .  360 
duty  of  the  master  in  respect  of     .             .             .    368,  395-6 
goods  delivered  by  master,  cannot  be  afterwards  reclaimed  377-8 
STORES.    See  Marine-Stores. 

Fishing  stores  of  ship  employed  in  the  Greenland  Fishery  to  be 
valued  as  part  of  the  ship  .  .       -      .  .  269 

T. 

TENDER  of  salvage       .      c     ,  .  .  398,613,625 

TOTAL  LOSS  within  the  meaning  of  a  bottomry  bond,  cannot  hap- 
pen,  if  the  ship  exists  in  specie   .  .  .  .119 

TONNAGE,  method  of  ascertaining  it  for  registry  39,  505  to  507 

TRANSFER, 

of  property  how  made  by  the  Civil  Law      .  .  .  365 

in  goods  at  sea  .  .  .  .  384 

in  British  ships.     See  British  Ships. 
TRANSIT.     See  Stoppage  in  Transitu. 

when  ended,  and  when  not            .            .              .      373,  &c. 
TRANS-SHIPMENT 240 

U. 

USAGE,  admitted  to  explain  meaning  of  words  in  mercantile  instru- 
ments    .......  254 

as  to  meaning  of  perils  of  the  sea  ....  254 
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1 

^^^^^^V                      ^^^^^H 

1 

^^^^^^^                             ^^^^^B 

1 

VICE  ADMIRALTl,                                                                41^1 

DO  powOT  10  sell  fhip  on  liiplica'ioD  of  master                    .  ^^^^H 

V0T4UE, 

, 

ll 

■WAGGS  OP  SEAMHN, 

F              sintules  rokting  thereto     .                                        .    60$l»fU3 
when  a  siitijec'ijf  general  avcrag«.  ^                    .            3SV-2 

prefcmd  to  Ttie  tlum  of  tlie  kaldctr  of  ta  bjpo«&ecUMn  bond. 

:                •                                                   -,.457 

agrcemeaishT.infoivignTojtgea                               433,00 

,   ■                 -                                           form  ihertrf                  .  -OQ 

^^^                                                    Dust  be  in  irritam,   134,433 

^H                                                                                         629 

^^^^                                                       neeanotbeanled          .433 

^^^T,                   in  iho  eooffiiv  fm/r                      .    434,  «CU 

^^^^r  *                                                must  t>e  in  tmting              6334 

^^^^^                                                   need  not  be  siunped           .  639 

^^^B  ^                    in  the  West  Unhri.                            .  4»5-6.  MM 

^^^^V  '                         B  Duich                                                      .  4ii 

^^^r                              Danish  Hhip                                              4.^4^ 

^^^^                       to  be  produced  by  master  or  owners,     -ttfl,  031, 

«38 

,                  ariidoB  for,  coocluaive                                   .             .410-1,639 

■               license  to  ]wjr  more  liian  double  maiitlily  wagca  in  lh4  Wcat  In- 

ft.                dies       ....              437  to  43t),  Ga>,  Utt 

^L            not  to  be  increased  Tor  exerlion  in  times  of  distress             .  440 

f               when  earned  wholly 442 

1                                       in  part 444 

1                                      in  case  of  sickness     .                                           44ii 

^^^^^^                      ifparla  ofa  stranded  ship  arc  iold  for  more  ittas 

^^^^^L                         sufficient  to  pay  them,  tliougli  do  part  of  the  n^ 

^^^^H                        go  be                                                               .  iS& 

^^^K                   nhollyiu  case  of  death                      .    445  to  447 

^^^■^                                                in  (he  Wen  Indit  trade  how  ap- 

^^^^K                                               plied                                .043 

^^^H                     of  embargo     ....    443-4,401 

^^H                      of  shipwreck                                                 447,461 

^^^^E                    ofshipnoi  searwoithy                                    .457 
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WAGES  OP  SEAMEN— continued.  i*age. 

in  case  of  capture  and  recapture     .  .  .  •  45S 

of  seizure  and  restoration  .         •  .  •  •  459 

when  earned  in  case  of  entry  into  the  King's  service,  444^632, 

638 

by  a  woman  for  servicfe  performed  on  board  a  ship, 

'&c.  .  .     -.      .  •  -443 

payment  of,  at  ship's  return  home  .      .     449,  452,  &c. 

abroad  .  ?  '  \'      ^52,  &.c. 

in  the  coasting  trade    .  .  *    455-6,  636 

loss  of       .  .  -  . .  455^ 

forfeitm«  of,  for  deSbrtion  ,  ^34-5,  463,  468,  630 

for  misbehaviour        ...  **•'-»•  ^^^ 

.  in  tii^coasting  trade,  for  refusing  to  pi^odeed  on 

voyage        .  .  •  .         '       *    '  ^^ 

in  the  West-lndia  trade,  for  desertion^  435-6,  468, 

.      ;  639 

how  applied     '  .  .  642 

not  forfeited  by  entering  into  His' Majesty's  service,     444,  468, 

632,  638 
deductions  from,  for  absence  .  .  135,  467, 639,  1, 5J    *    . 

for  leaving  ship  before  discharged  .  630  * 

by  whom  to  be  made  .  631-2 

how  applied        .  631  to  633, 637 

for  salvage  .  .  .  .  458 

damage  to  cargo  .  .  *  472  . 

embezzlement  .  .  .     ib. 

in  the  coasting  trade,  for  leaving  ship  befote 

discharged       .  .  .134, 635 


ib.    ib.  • 
637-8 
.  637 
.  474 


for  absence 
how  ascertained 
how  applied 
recovery  of,  in  the  Court  of  Admiralty 

who  may  sue  there  .  476 

upon  what  contract  476-7 

upon  what  not  .  480 
at  what  time  a  prohibition  must 

be  applied  foe     .  .  479 

recovery  of,  in  the  Court  of  Admiralty : 

form  of  proceeding  there     479 

priority  of  claim    .  .  484 

limitation  of  suits  .  ib. 

in  the  Courts  of  Common  Lam  ,  485,  6 

limitation  of  actions  .  485 
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WAGES  OF  SEAMEN— toit/««rrf, 

TccoTerj  of,  iu  llie  Coarta  of  Cbntnm  frfw, 

fern)  i>r  dpclandon 
of  defence 
if  not  above  9M.  jnsiioea  oftha  pM«e  to 
owitur,  &ii<l  order  paymoiit,  &c. 
KWARRANTY. 

\ty  muter  how  tunciing  on  llie  ownen 

to  deliver  guoda  in  a  purticolar 
to  etil  with  convoy 

•  bow  imds 

^         •     ■  iDcaniDg  thereof 

I  wbat  is  »«iiling  witli 


i^BU 


I  not  S»,  &«. 

noswerabUi    fiir  breach  of 
327 
WEST  INDIES, 

hiriagofmmen  in  •   .    '     434-5,  «9D  tn  64"  W3 

dcaerlion  of  seamen  in        -  •  43&-6,  4Gp'.  Efi! 

ceriilicaie  of  dischnrgc  of  seamon  In  .  .       4*,  6« 

.  license  to  gi»c  aeanien  more  lliaii  double  mbBltifj  Wiga  in,  437 

^  to  43!),  63U,  iMO 
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[•  penalties  of  seamon  in,  liow  applied 

condemnaiioa  and  aula  of  a  ehip  in 
WHARl'",  delivery  of  goods  at,  by  master 
to  mate     . 
WIIARFINOER,  what  discharges  liis  responsibility 
WOftlAN,  wages  earned  by,  for  services  performed  oa  board  a  akp, 

443 

WRECK.     See  Saj-taoe-General.    S*i.TafiK  inC:KQiiK  Porw  and 

Marine-Stokes, 

claim  of  lord  of  manor  in  respect  of  ■  ■  3IH4) 

effect  of,  as  to  seameu's  wages       .  .  .       447, 451 

goods,  &.C.  saved  from,  where  to  be  deposited         .  .  ttW 

examination  to  be  taken  on  oath  of  names,  &.c.  of  sbipB  in  db- 

tresB,  and  a  copy  thereof  published  •       406, 561 

carriages  to   pass  over  lands  for  Ihe  preservation  of  irr«ck, 

610 
compensation  to  be  made  to  ihe  occupiers  of  such  lands  .  010 
penally  on  persons  impeding  such  passage  .     ib- 

punishment  for  plundering  goods,  &.c.  tlierefrom    .  StB,  9 

pcoalty  on  persons  not  delivering  up  goods  stolen  fnun.      fi8M 
stealing  pumps  from  ehipa  in  distreu 


• 

INDEX.  609 


WRECK— conftittfecZ.  page. 

peBaity  ob  persons  inaMng  holes  therein   .  .  •  587 

having  shipwrecked  gOQda»in  possession,  589 
•ofierlog  shipwrecked  gocMis  for  sale  .  ib. 
obstnscting  persons  escaping  from  ships  in 

distress  .  .  .  588 

putting  up  false  lights  t>  deceive  ships, .  ib. 
'eotering  ships  in  distress  without  leave  .  586 
impeding  the  saving  Uereof      .\  .    ib. 

molesting  magistrates^  &«.  in  the  preserva* 

tion  thereof  .  #  .      586,593 

-acting  contrary  to  ordep  «f  revenue  officers, 

<!efacing  marks  of  gods    saved  therefrom, 

•  .  686 

penalty  on  naval  oAcers,  d&c.  for  reiiisin  [  to  assist  ships  in  dis- 
tress,     ....         *  .  '-  584-5 
revenue  officers  for  abusing  their  trust  in  regard  to, 

^        ♦  687 

where  offenders  may  be  tried         .  .  .  591-3 

clerks  of  the  peace  to  prosecute  for  certain  offences  relating 

thereto  «  •  .  ...  .     ib. 

penalty  for  neglecting  to  prosecute    .  .  592 

charges  of  prosecutions,  how  to  be  defrayed  •    ib. 

goods  saved  therefrom  to  pay  customs  .  .  585 

ealvage  to  be  paid  in  respect  of     .  •  585,  591 

adjusted  by  justices,  &c.        .        406-7,  585,  591 

who  are  to  give  notice  of  their 

meeting   .  .    407-8, •SOI 

authority  and  duty  of  sheriffs  in  respect  of,   404,  405,  407, 584, 

690-1 

mayors,  &c.  of  corporations    and  port 

towns        •  .  .     ib. 

justices  of  the  peace,  404,  405,  406,  407, 

413,  584,  585,  586,  589,  590,  593, 

694 
warden  of  the  cinque  ports  .  414,592 
coroners        .  404,405,591 

collectors  of  the  customs  406,  591 

commissioners  of  the  land  tax,     404,  405 

592 
revenue  officers,      404,  405,  407,  584, 

690-1 
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WRECK— emtinued,  Mo«. 

authority  and  iuij  of  constables  and  other  peace  officers   .    ib. 

masters  of  ships  in  distress    .       405^  566 
«.  naval  officers  465, 584 

indemnity  of  persons  acting  in  the  presenration  of  .  587 

who  may  give  directions  for  self-presenration  .  .  S93 

lien  thereon  for  salvage      .  «        .  •  998,585.613,625 

sale  thereof  for'salvage      •  .  399,407,585,591 
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MATTER  IN  THE  NOTES 


.  .      • 

♦ 

Abandonment,      ^                  f 

*            PAGE. 

of  ships  to  aacterwriters,  effect  of .         '  • . 

.  83,52,84 

of  freight  to  nnderwriters,  effect  of         J  .            • 

318,341 

effect  on  seamen's  wages 

.  476 

who  are  owner  after  .         .            .            •            * 

23,52 

of  ships  and  goods  at  sea               .^        j  • 

See  Sahage.                          ,     .    ! 

.  401 

ADMIRALTY,  jurisdiction  of,  **            V 

in  cases  of  assaults  aqd*  batteries            '   • 

1^,136 

of  bottomry      '     .            106, 108, 120, 121, 12(i,  127 

at  home       .... 

108,  120 

abroad         .            .            .125, 126,  127,  131 

proceedings  on        . 

.  131 

of  capture             .... 

16,17 

of  charter  party    .... 

94,170 

of  collision            ...     99,132,161,353 

OF  Lien, 

of  material  men                 108, 109, 115,  1 1 6, 125 

of  master  for  disbursements  . 

.      112, 114 

See  Remnants  and  Surphisses, 

by  pledge  in  charter-party    • 

94, 170 

on  respondenUa  bonds 

.  116 

of  pilotage            .... 

.  161 

of  possession  and  title  of  ships     . 

74,75 

against  part  owners. 

74,75 

against  master 

74, 138 

against  foreign  ships 

.    75 

in  suits  for  possession  of  ships 

74,  75 

in  cases  of  salvage             .... 

.  399 

in  rem      ..... 

.  399 

in  personam 

399,425 

between  aliens 

.  425 

See  Salvage, 

612  INDEX- 

ADMIRALTT— <:miliittiedL  *  pacz. 

of  BQireys  of  damaged  ahips         ....  246 

of  torts  at  sea        .  .  99, 132, 136 

illegal  seizures  .....  l^ 

persona]  damage  ....       133, 136 

other  wrongs,  ....      13^  442 

See  Torts.  * 

of  seamen's  wagi0  ....       432, 476 

,     in  rem  432,442,443,475,476,478 

*  in  personam    '        .  .  442,443,475,476 

against  owner         .  \  .  432,442,443,476 

against  master        .  .  434,  442, 443, 476 

against  foreign  ships  ^^  .  .  .  47S 

agaiBst  letter  of  marqoe  ship^        •  .  .  476 

earned  in  port        .  .  ...  476 

of  masters  wages, 

in  personam  .....  473 

in  case  of  remnants  107,  111,  112,  475, 476 

See  Remnants  and  Surplusses, 

in  whale  and  cod  Fisheries,  .  *  .  .  432 

sale  of  ship,  when  .  .  .75 

over  shipping  articles  in  case  of  unconscientious  clauses     435, 

440 

in  cases  of  illegal  discharge  •         .  .  .  .  442 

limitation  of  suits  in  •  .  .  .  .  484 

priority  of  claims  in  ...  .       128, 131 

AFFREIGHTMENT, 

See  Charty  Party. 
See  Bill  of  Lading. 
•     See  Freight. 

when  contract  of  dissolved    179, 119,  226,  273,  280,  426,  427, 

439 

AGENT  SHIPPERS,  duties  of  .  .  .272 

ALIEN  SHIPS,  what  are  .  .  .  29, 45 

APPRENTICE, 

wages  of   .  .  •  .  .  .  *  -  485 

salvage  of  ......  4(^ 

ASSAULTS  AND  BATTERIES  AT  SEA, 

admiralty,  jurisdiction  of  ....  136 

AVERAGE  GENERAL, 

whAt  losses  are       .  .  •  345, 346, 349 

cutting  away  masts  .  *  .  .  349 

jettison       .  .  .344, 346, 349, 354 

seeking  port,'"&c.  and  to  repair     '  .  •  .  350 

in  case  of  stranding  ....  349 
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AVERAGE  GENERAL— c9n/tittie€f. 

goods  saved  in  boats 
what  expenses  are 

when  wages  and  provisions 
in  case  of  capture 
in  case  of  embargo 
lighterage  « 

other  expenses 
what  things  contribute       .        ... 
how  contributary  value  ascertained 
how  and  where  c<Mitiibution  adjusted 
lien  for  on  goods  • 


FACE. 

.  349 

350,351 

350,352 

351,352 

.  351 

.  351 

.  351 

.  356 

356,357 

.  356 

.  862 


^* 


B. 


BARRATRY,  what  acts  are 
BILL  OF  LADING, 
effect  of 

transfer  of  property  by 
who  may  transfer  by 
who  may  sue  on    . 

when  consignor 
when  consignee 


« 


138 


810. 216, 286,  378,  389,  391,  392 

378,  389,  391,  392 

389,  391,  392 

210,  216,  286,  392 

210, 286,  378 

216,  286 


rights  of  consignor  and  consignee    216,  286,  378,  389,  391, 

392 
BILL  OF  SALE  OF  SHIP, 

when  necessary  to  pass  title  .  .  .  .1 


on  transfers  and  registry     . 
BLOCKADE,  what  is  a  violation  of 

when  it  dissolves  contract  of  affreightment 
when  it  defeats  freight 
contract  of  wages 
BOTTOMRY  BOND, 

construction  and  effect  of 
by  owner  at  home 

abroad 
by  masters  abroad  when 
who  personally  bound  by 
on  ship  and  freight 
on  cargo 
who  may  take 

when  consignee 
application  of  money  on 
admiralty  jurisdiction  on 
priority  of  claims  on 

90 


49,50 
.  134 
.  427 

\  248 
.  427 


125,  126, 127, 128, 131 

.  108,120,121,122 

120, 121, 122 

106, 124, 125, 126, 127, 128, 131 

125,126 

128, 131 

128, 131 

.  126 

.  127 

125, 126, 127 

108,  120, 121 

128, 131 
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BOTTOMRY  BOND— con/ini/eJ. 
lien  for     •.  ,  . 

how  losl 
efiect  of  captare  and  restitution  on 


PAGE. 

106,  108,  120,  121, 131 

.  131 
.  131 


C.  * 


CAPTURE  .  .         '  .  .' 

effect  of  on  contracts  .    ,    273, 

captors  bound  to  take  pilots  on  boarS 
captors  when  entit(jjd  to  freight 
duty  of  neutral  master  in  case  of  capiore 

CERTIFICATE  OF  OWNERSHIP    . 

CHARTER  PARTY.     See  Affreightment. 


165,  179, 
168, 


construction  of 

conditions  precedent  or  not 

when  and  how  dissolved     .  •        179, 

by  acts  of  parties 

by  hostile  seizure  - 

by  embargo  •   .  '.  *  5  ■ 

by  blockade 

by  prohibition  of  voyage 
when  contract  illegal  in  war     # 
when  charterer,  owner  for  the  voyage  or  not 
duties  of  charterer 
liability  of  charterer  for  wages 
how  ship  navigated  and  at  whose  expense 
liability  of  charterer  for  repairs     . 
•unlading  of  cargo  under  .  • 

demurrage  and  expences  when  due  or  not 

remedy  for 
freight,  when  due  or  not  in  whole  168, 

in  part  or  pro  rata 

apportionment  of  on  double  voyage 
remedy  for  freight  ;*'. 

lien  for  freight       .... 
See  Freight. 
COASTING  AND  FISHING  VESSELS, 
regulations  of        .  . 

how  enrolled  and  licensed 
privileges  of  . 

COLLISION,  what  is 

responsibility  of  owners  for 
no  contribution  for 


.     17 

2f4;  280,  290, 462 

.  I6i 

.134 
,       225,291 

179,  182, 189,  199 
179,  192,  193,  341 
191,  226,  273,  426 
179,  191,  226, 2r3 

.  280 
.  429 
.  427 
.  426 
.  189 
18,  22,  23,  476 
.  270 
.     19 
.  168 
19,  22,  23 
.  199 
182,226 
164,  165,  210 
169,  179,  301,  341 
179,  199,  301,  341 
.       301,341 
164,  165,  210,  341 
178,  247 


.  67 
.  67 
.  67 
99,  132,  161 
99,  132,  161,  353 
.  363 
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PACK. 

7 

• 

217 
216,  286,  378,  389,  391, 

392 
134,  136 


CONDEMNATION,  effect  of  sentence  of 
CONSIGNMENT.     See  BiUs  of  Lading. 

*by  tenants  in  common 

rights  of  consignor  and  consignee 

when  master  consignee 
CONTRABAND  GOODS,  whlit  are  of  not 

shipment  of  .  ;.  .  .^ 

liahilitf^to  cap|are   '* 

effect  on  other  goojs 

effi^l.  on  ship 
•  ^"^See  Neutral^jfm  m 

CONTRIBUTION.     See  Average  General 

where  goods  taken  for  ships  necessities      .  .  245 

for  general  average  .  .       345,  346,  349,  356,  357 

fdr  •embezzlement  .  .  .  .  473 

for  ransom  . ;•  .       444,458 

CONSULS,  American  '  -[^ 

authority  and  duty  as  to  seamen  '\  I  140,  145,  146 


.  224 
.  224 
.  224 
.  224 
.  224 


statutes  respecting  in  appendixT^  - ', 

1            • 

1            1 

568,  571 

COURTS  OF  UNITED  STATES,  jurisdiction  of 

in  admiralty.     See  Admiraity, 

of  offences  at  sea 

.  138 

jurisdiction,  whether  an^  of  common  Uw  crimes 

.  138 

CRIMES  MARITIME, 

murder,  &c.                       .            .            .   •        , 

.  141 

piracy        .... 

.  141 

revolt         ,            ... 

.  141 

robbery      .... 

.  141 

malicious  forcing  ashore 

.  147 

burning  and  destroying  ships 

.  140 

frauds  on  underwriters 

.  140 

manslaughter         .          '  . 

.  141 

other  offences 

.  141 

Ui 


DEATH  OF  SEAMEN, 

effect  as  to  wages 
DELIVERY,  PORT  OF,  what  is, 
DEMURRAGE.    See  Charter  Party. 

when  due  or  not 

in  cases  of  capture 

when  cargo  not  furnished 


.  447 
.  456 

182,183 
.  183 
.226 
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DESERTION  BY  SEAMEN,  fagk. 

remedy  for  ...  .  164,  165, 210 

what  acts  itnouot  to  .  .  ...  464 

when  remitted        ......  461 

forfeitvres  bv  .....  .  464 

DEVIATION,  what  acts  ainoaDt  to  •  238, 2»,  210 

what  acts  at  ports  of  jfecessity       .         o  .  .  .  240 

whether  stoppage  t^  assist  a  Teasel  id  distress  .  240 

DISCHARGE  OF  CARGO,  at  what  Ume  .  .478 

DISMISSAL  OF  SEAMEN, 

when  justifiable      .         '    .  .  .  ^  .  147 

of  master 

DISSOLUTION  OF  C«kNTRACTS  OF.AFFREIGHTiCPNT. 
See  Charter  Party.     ^  '  ,, 

how  and  when  179,  191,  22<J,  273,  280,  426, 427, 429 

by  abandonment  of  ship  at  sea  .  .  •    ;     .  401 

E. 

EMBARGO, 

effect  on  contracts  of  freight  .  .       280. 314 

EMBEZZLEMENT  BY  SEAMEN, 

effect  of    .  .  .  .473 

when  contribution  for        ....  .  473 

ENEMIES  PROPERTY.    See  Contraband. 

F. 

FALSE  PAPERS  AND  DESTINATION, 

effect  of     .  . 

FISHERIES.     Sefe  Coasting  Vessels. 

shares  in  not  partnership' 
FISHERMEN, 

regulations  general  of        . 

hire  of       . 

remedy  for  wages 

FOREIGN  SEAMEN,  employment  of   . 

suits  for  wages  by  ... 

FOREIGN  SHIPS, 

how  and  when  liable  to  have  their  title  examined 

suits  by  arrest  for  wages     . 
FORFEITURES.     See  Registry  of  Ships. 

.  by  seamen  of  wages 
of  salvage 

by  desertion 

by  other  misconduct 


• 

224,225 

• 

.  432 

• 

135,432 

. 

.  135 

. 

.  432 

« 

.  89 

• 

.  478 

.  75 

. 

•  478 

464, 

,468,472 

• 

.  402 

. 

464,468 

. 

464,472 
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FORFEITURES— coitfimfed 
by  embezzlement 
remitter  and  pardon  of 
limitations  extent  of 

FRAUDS,  on  ship  registry  acts 
in  shipping  articles 
on  underwriter^ 

FREIGHT^ 
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.  473 

464,468 

.  468 

27,  41 

435,  440,  448 

.  140 


when  due  getierally  or  Bot    165, 169,  179,  199,  240,  273,  276, 

'     .  286,323,341,427,428 


in  cases  of  transhipment 
empty  for  full 
where  partial  ItHaf 
where  no  cargo 
'  where  double  Yoyage 
ioi  advance 
at  what  time  doe 
on  unliyery 
in  cases  of  detention 

of  embargo 

of  hostile  seizure 

of  blockade 

of  prohibition  of  entry 

of  capture  «k 

of  wreck  and  abandonment  at  sea 


240,  241,  278,  323 
179,  278 
.  278 
179,  273,  278 
.  341 
276,  277 
.  273 
.  273 
280,  314 
280,314 
.  280 
288,314 
.  288 
273,  274,  290  314 

301 


of  abandonment  and  defeat  of  voyage    312,  313,  328 

'  329 

iwo  ra<a,  in  what  cases      .  .       300,301,328,329,341 

in  case  voyage  abandoned  or  defeated    300,  312,  313,  328,  320 


in  case  of  voyage  out  and  home 

in  case  of  partial  loss  or  damage  of  cargo 

apportionment  of    •  . 

lien  for      .  .  . 

waiver  of  lien 

how  lien  defeated 

when  consignor  liable  fi>r 

when  consignee  liable  for 

when  underwriters  liable  foe 

when  captors  entitled  to     . 

deductions  from  for  damage  to  iroods 
HOSPITALS,  * 

for  relief  of  sick  and  disabled  seamen 
HOSPITAL  MONEY, 

payment  of  by  seamen 


.  341 
.  300 
300,  301,  341 

247,248 
.  247 
.248 
.  286 
.  286 

313,  341 
.  314 
.  291 

.  146 
.  146 
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MASTER  OF  SHIP— om/imieJ. 
lien,  when  for  disbursements, 

on  remnants  and  surplusses 

suit  in  Admiralty  for  wages  in  personam    . 

compensation  for  services  in  case  of  capture 

dispossession  of  by  owners 

dismisKd  by  owners 

of  foreign  ships       .  .  »        *   . 

MATE,  duties,  on  death  of  master 
MATERIAL  MEN. 

lien  of  on  domestic  ships  . 


•    T 


.  loe. 


Hen  on  foreign  ships,  or  ships  in  foreign  ports. 


MEDICINE  CHEST  of  ships,  *: 

provisions  for  • 

penalty  for  omission  of 

MERCHANT  SHIPPER,  duties  of, 
when  principal     *, 
when  agent  .        .    . 

in  cases  of  contraband 
clandestine  shipments 
when  tenant  in  common     . 

MORTGAGE  OF  SHIPS, 

when  mortgagee  owner  for  the  Toyage 
when  mortgagee  liable  for  repairs 
when  for  seamen's  wages  . 
rights  and  liabilities  of       .  . « 


N. 


PAGE. 
;  112, 116 

.  475 

.  246 
75,  \^^ 

.  132 
'  .  132 

.  1^ 

109,  115, 12S 

.      115, 116, 

125 


.  135 
.  13& 

.270 
.27-i 
.  224 
217, 270 
.217 

.    19 

19,52 

•   .     19 

19,52 


NAVIGATION,  acts  respecting    . 
NEUTRALITY.    i8ff«i*K)NTKABANn. 

what  acts  violate     . 

in  master    . 

in  owner    . 

what  ship's  documents  required 
NOTICES  of  common  carrier, 

limiting  responsibility 


.  89 

.  134, 136,  224, 225 

134, 136,  224.  225, 290 

.  134,136,224,225 

224,225 

.  S2I 
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OFFENCES  AT  SEA.    Su  Crimes,  Maritime. 
OWNER  OF  SHIP, 

general  title  of       . 

whether  bill  of  sale  necessary 


1.27,34 
60,62 


INDEX. 


621 


OWNER  OF  SmP—corttiiiued. 
who  for  the  voyage 
in  cases  of  charter  party 
in  cases  of  mortgage 
in  cases  of  partaership 
in  cases  of  abandonment  to  undervvrifors 
in  cases  of  partowners 
in. cases  of  purchase  and  transfer     , 
equitable  title  as     . 
general  rights  and  duties  of 
liability  of  . 


PAGR. 

18.  19,  22,  23 

18,  22,  23,  476 

.     19 

.,  32,  33,  68 

23,  84 

32,  33,  76,  83 

.    13,  19,  65 

27,  34 

218,  222,  223,  224,  225 

18,  ID,  22,  23 


for  acts  ot  master  and  crew ,  93,  OS,  qp,  100,  132,  216 
in  cij^es  V  contract  .     m^  98,  99,  100,  13" -216. 

in  cases  of  tort  .  '93^  98,  99,  132,  147 

in  cases  of  contraband     .  .  .        223,224 

in  cases  of  shipments  on  freight,      134,  136,  216,  217 

244,  249 
in  cases  of  repairs,    18,  23,  !;,*>,  76,  8*     100   106,  107, 

21s 


as  to  seaworihiness 
in  cases  of  botiorjirv 

V 

»rfee  Bottottt/f/, 

f  hnl     '•  Pfirtu. 
Cojifnihdiui, 

l^rivntf'rrK. 

Prize  i.h  fs, 
Ship's  Doi  i.tieni*. 


.  222 
12,^,  126 


P. 


PARTNERS,  in  slrip?,        ^ 
rights  and  liability  of 
survivorship,  when  . 
transfers,  by 
in  voyage,  fishermen  not    . 

PARTOWNERS, 

rights  and  liabilities  of 
liability  for  repairs 

for  acts  of  master  . 
how  to  sue  and  be  sued 


,    32,33,68 
68 

,  432 

•    32,  33,  68 

.    76,  S3,  84 

.     93,  9.^,99,  100,  132,216 

81,82 
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•  PAHTOW>LRS--r. /J  .i-   / 
niajjriiy  cfgow.rr.  . 

rf»mo.iy  in  ca.-^if;  i«!'*ii  m  m  of 
s^ait  !br  possession  of  ship  .  . 

on  V  hat  Wir:\\  or  c^^uiiabiC  tiue 
H  lieu  on  iorfI<rn  s1ii;h 
•niIc  bv  one,  etTtct  ■>? 
S'lrvivdrsh'p  amonor 
lieu  for  dishur^einenU',  wl«rn 
of  Priv  itecrs,  JiaLiliiy  ')f     . 
PARDON  OF  5i:AMi:N*'.nect  of  by  master 

PASSAGE  MONEY, 

how  far  like  froi^'»;« 
\\\\f.'n  and  how  pjivabie 
vlinn  recoverable  b'^rk 
PASSENGKr  M^  rIVhts  and  duties  of 
PERILS  OF      (IE  SEAS, 
lo??   )V  worm??,  not 
whetbc    losfc>  by  'a's 
PILOTS, 

appointment  of       . 

liability  of.  .  -         .  ' 

liability  of  owners  for' 
salvage  to  . 
compensation  to     . 
remedy  for  ... 

^     PIRACY,  what  acts  are  . 

PLUNDERAGE  AND  F.MREZZ   FMENT, 
*  'Ual)ility  of  soam«'n  lor 

PORt  OF  DELIVERY,  what  is 
Port  of  I)ISCHAR(iE 
POSSESSION,  suit  for  possession  of  ships, 

what,,  and  when  maintainable 
f)f  tarcign  ships     . 
PRIZE  SHIPS, 

when  sentence  of  condemnation  good  to  pass  title 
when  sentence  conclusive 
what  captures  illegal 

in  what  cases  restitutioo  decreed  of  by  neutrals 
registry  of  ... 

PRIVATEERS,  owners  of, 

liubUity  of  .  .  . 

for  actr  of  master  ar.d  cr^w 
PT'NLSIIMENT  OF  SEAMF\, 
Tuthoritv  ^f  Fnafter  ns  lo        . 
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PURCHASERS  OF  SMIP.     See  OvfSKR. 
when  Jiable  for  repairs  and  expenses 

for  scaroen^s  wagc& 
when  underwriters  are 
transfer  to  ,   . 
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m 

RANSOM,  contribution  for, 

by  seamen,  of  wages 
RAT?',  loss  by, 

whether  a  peril  of  the  seas 
REGISTRY  OF  SLIIPS. 

gtiluies  respecting.     See  Appendix. 

general  regulations  of 

frauds  on  . 

what  ships  entitled  to 

privileges  of 

alien  ships,  what  are 

who  entitled  as  owners 

how  partner? 

equitable  owners 

mortgagees 

officer  who  grants 

place  of     . 

on  transfers  and  sa 


PACK. 

19,  (V.> 
.     10 

.   ^i 

1,  13 


.  458 
444,  45d 

.  258 


es 


bill  of  s^ale 


requisites  to 

on  change  of  master 

bonds  on    . 

measurenjent  of  ship's  tonnage 

uame  on  stern 

certificate  of,  form  and  grant  of, 

how  numbered 
oaths  to  be  tal    n  . 
|>erjury  on  . 
prize  ships 

forfeitures  for  fraud  on 
fraudulent  use  of   . 
certificate  of  builder  on 
transfers  and  bill  of  sale 
loss  of  register  provided  for 
when  dfi^posited  at  Custom  House 
oath  on  entry 
when  new  registry  or  transfer 


*   .  26, 27,  28 

27,41,45,67 

28,  29,  31 

2*  ^7,28,32,67 

29,45 

.  32 

32,  33 

.  34 

.  34 

.  37 

.  S8 

38,  44,  45 

44,  49,  50 

39,  41 

,53 

41,  45. 

,  39 

.  66 

.  39 

.  66 

.  41 

.  67 

.  31,  41,  43 

41,  45 

41,  45 

.  42 

44,  45,  49,  50 

45,  54 

.  45 

.  45 
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RKO'UDKi)  SUITS, 
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KKMIITKH   (»F  F(;iJFL'lTrRt:,  I>y5«  «i  .  ii, 

1H::.1  ,.^M>  AND  srUTLT  b^SES, 

phv;n»ir-  out  oi"  L:v  C'ouitM  of  Adiniriltv 

I       ^  •  • 

li.ii  of       ss.r  otj    . 
ilKPAIKS,  \\\    liulVie  for 

wh'^ii  charterer 
\\!u'n  iK'/rtj/JiL'oe 

when  inasier  of    \n\> 
when  ii«.;i  lor     , 
what  discKarjx*.^  o«  ik  u 
RESPONDENTIA  BON  L^S  on  nnod.^ 
nature  and  cfli'tct  of 
wliether  lien  by      .  .  » 

.    RKPKNTANCi:  by  seanien, 
wlieii  it  pur^jvs  o ff L'nces 
KESrur  ..f  n-.utrai  ships 

when  il'^'gai  after   .apturo  . 
UEVOI/r  of  seamen, 

ott'(»nce  and  puhishment  of 
RUNNING  DOWN  SHIPS,  ^Vc  Collisi..n, 
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SALE  OF  SHIPS, 

w'hvu  bill  of  sale  necessary 

hv  master  when  good 

of  ships  abroad 

when  possession  taken  on  . 

by  partners 

of  prize  ships  when  good    . 

abandonment  to  underw  riter* 
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10. 
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SALVAGE, 

genera!  principle?  resj^cctinfr 
amount  of  vvhea  di^v-;dtiona;y 
in  cases  of  reoaptu:f5 

in  cases  of  rescue  .... 
in  cases  of  distre!^3 
in  cases  of  prize  donation  . 
incases  of  derelict 
Admiralty  jurisdiction  for  . 
who  may  be  salvors 
wiieo  passengers 
when  the  crew    . 
when   apprentice 
when  forfeited         ,  .  .  . 

how  apportioned    *  .  .  ^  . 

contracts  respecting,  when  vo. 
lion  for       . 
SEA  LETTERS,  or  Ceriiticate  of  Ownership, 

what  are  .  ,  .  . 

wl  At  ships  entitled 
8EA   lEN.     Se(   Wag.  ^ 

relief  and  pr<^»te'*'         acts  for 

sick  and   lis.  for  . 

malicious  foreing  on      ore  in  forei^jn  countries 

wrongful  dismif^sal  of  abroaii 

sick,  when  healed  at  ship's  expense  ^ 

medicine  chcet  for 

when  the  mastei  may  corr 

when  they  m:iy  bo  disn^        ^  for  znisconduct 

in  merchant's  service 

regulations  of  by  statu  wC 

hiring  of     . 

shipping  articles,     . 

voyage  how  described, 

terms  of  hire 

unconscious  contracts. for 

contract  how  dissolved 

forfeitures  by 

how  remitted, 

when  witnesses 

foreign 

See  S/iJpj>*ng  Articles. 

tSnlroi'C. 
Kmhezzhrment . 
Ccntrihuti'jn, 
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134, 

432,  434 

134,  136,  4132,  434,  43o,  440 

134,  432,  434,  435,  440 
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4;M,  435,  448 

444,  459,  462 

135,  464,  473 

464,  468 

484,485 
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in  h.*<h'  rn  ?  .  .  .  , 

not  part!  ors 

rt-iTjI'iMoiis  ('t"  hir.'Uj:^ 

rriitMiy  for 
1!!  private  sb:^)-2  of  wa: 
duties  ds  10  loacUnj/  ami  ii»^loaJin!i" 
otf'^i'ccs  of  how  pi'iiislrable 
cmlvezzlemeuis  hy  .  .  . 

contrif)iuions  by     . 
SI. ARCH   right  of  .... 

eiTect  of  resi.^taucc  to         . 

si:aav()ktiiim>s, 

•  fiiiii&s  of  owner  as  to  .  . 

SLM  KNCE  OF  fONDEM.VA  riO\, 

wlion  coiicl naive  or  not 
SET  OFF,  in   \iiat  casos  allowable. 

in  A^^in.  'Ity  .... 

by  ^    y  ot  dodtictioii  fioin  frci^^ht  for  dcvtnv-e 
^rorn  waoffs 
SIlIPfM.^  kTK'L       .     SeeTr--.:.. 

coiK>iructiou  of 

provi.sion^  and  foi  feiturcs  nndca* 
unconscientious  claiins  in,  void 
when  and  for  whom  evidence 
terni.s  of  hire  in 
desrriptioTi  of  voyasjn  in 
void  for  ilJroraltiy    . 
Yi'hen  and  hoNi  dissolved 
by  CHptiiro 
by  vuv        p 
by  sf  i  ure 
by  blockade,  &.c.    . 
SHIPMENTS, 

by  tenants  in  common         .    , 
by  agt'nt 

clandestine  and  contraband 
rights  of  parties  on 
See  Consignment, 
Co7itraha?uL 
Charter  Party, 
Fr  tight. 
SHIPPER, 

agent,  duties  of      .       . 
nierchant  duties  of 

See  Men  hunt  Shij)pc\ 
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SHIPS, 

how  title  acquired 

whether  it  may  pass  without  bill  of  sale 

transfer  of  .  •  v 

by  partners 

when  abroad 

when  possession  taken  of 
prize  ships,  title  to 
owners  of.     See  Owners. 
who  owner  for  tlic  voyage 

when  charterer 

when  mortgagee 

when  underwriters 
partowners  pf.     See  Partoumerx 
who  liable  for  repairs      *   . 

See  Repairs^ 
partnerL  in.     See  Pai  :ne$ 
registry  of.     See  Re^stry 
recorded.     See  Rec  rdcd  Skips. 
aJien  ships,  wh:it  are 
sea  letter 

sale  '^f  by  waste         ©n  good 
what  1   ev5P*^  itle     . 

when  i%>^   itrj 
how  to  be  {^ocumente 
what  docuiDonts  of  iiei^*r^l*^y 
suits  for  poHc^ession  by  owners  and  partners 

against  master 
of  foreign  s^'ip^ 
SHIPWRIGHTS. 

wlien  they  po5?"  s  a         V/f 
remedy  for  in  Admiralty     . 
SICK  SEAMEN, 

whe      -    d  at  expense  of  ship       . 
acts  for  relief  of  .       ^     .  f 

medicine  chest  for  .  .  . 

SLAVES,  waores  due  to  master 
STOPPAGE  IN    x'iONSITU, 

in  whn'^,    ,<is  ri     *  of  exists 
wl  .not 
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